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MEMORANDUM. 





The Hon. FRANCOIS XAVIER MARTIN, the late Presiding Judge of the 
Supreme Court of this State, died in the city of New Orleans, on the 11th day of De- 
cember, 1846. 

On Saturday, the 12th, the Arrorney GENERAL communicated to the Supreme Court 
the fact of Judge Marrin’s death, and, on his motion, as a mark of respect to the memo- 
ry of the deceased, the court adjourned. 

On the preceding day a Meeting of the Members of the Bar was held in the chamber 
of the Supreme Court, when the Hon. Geornce Eustis, Chief Justice, having been 
called to the chair, and Fetix Grima, Esq., appointed Secretary, the following resolu- 
tions, moved by Cuartes Warts, Esq., and seconded by I. Wicutman Smita, were 
unanimously adopted : 

Resolved, That the bar of New Orleans have learned with profound regret the de- 
cease of the Hon. Francois Xavien Martin, who was appointed as early as 1810, one 
of the Judges of the Supreme Court of the Territory of Orleans, and who afterwards 
held, for more than thirty one years, the office of a Judge of the Supreme Court of the 
State of Louisiana, under its first constitution. That they fully appreciate the eminent 
services rendered by him to the jurisprudence of the State during that protracted period, 
his untiring industry, the singular acuteness and vigor of his intellect, his profound legal 
learning, and, above all, the purity of his life, and his unbending firmness and integ- 
rity as a magistrate. 

Resolved, That the Members of the Bar, in testimony of respect for the deceased, 
will wear the usual badge of mourning for thirty days. 

Resolved, That the oldest surviving colleague of the deceased, the Hon. Henry A. 
Buxwarp, be invited to pronounce a discourse upon his life and character, at such period 
as may suit his convenience. 

Resolved, That the Members of the Bench and of the Bar, i in a body, will attend his 
funeral this afternoon, at 4 o’clock. 

Resolvéd, That the Supreme Court of the State of Louisiana be requested to permit 
these resolutions to be spread upon their minutes. 

Groner Evstis, Chairman. 
Feuix Grima, Secretary. 


The following brief notice of the life and character of Judge Mantin, was prepared 
at the request of the Reporter, by the Hon. H. A. Burzanp: 


The Hon. Francois Xavier Maatin, who, after the death of Judge Mathews in 
1836, became the senior and presiding Judge of the Supreme Court of Louisiana, de. 





> MEMORANDUM. 


_ parted this life on the 11th day of December, 1846. He was born in Marseilles on the 
29th of March, 1762, and was first appointed a Judge of the Superior Court of the Terri- 
_ tory of Orleans, in March, 1810. On the establishment of the State government, two 

_ years afterwards, he was appointed the first Attorney General, and continued to act in 
that capacity until the 1st of February, 1815, when he was appointed a Judge of the 
Supreme Court. He continued to sit in that court until the 18th of March, 1846, when 
the court was reorganized under the new constitution. From the time he commenced 
his judicial labors until 1830, he published,twenty volumes of the Reports of the decisions 
of the Superior and Supreme Courts. Judge Martin was engaged during nearly thirty- 
six years in judicial labors. During that long period he was distinguished for the assiduity 
with which he attended to his public duties. The opinions pronounced by him as the 

p of the court, which are published in fifty-one volumes of Reports, evince equal 
8 acuteness, learning and research. He was at the same time remarkable for the vigor of 
{is inteice, and for independence, moral courage, and devotion to truthend justice. The 
profession will always set a high value on the service he rendered to the jurisprudence of 
te oe which, at the commencement of his career, was in a most deplorable state of 

, and which his labors contributed largely to elucidate and systematise. Judge 

ARTIN was a profounc thinker, and equally well versed in the principles of the Common 

and Civil law. He possessed a legal mind of the first order, and retained his faculties to a 

ery advanced age. Although blind during the last eight or ten years of his life, he con- 

* tinued to discharge his duties with undimivished diligence and zeal. He seized the me- 

__ Fite of a case before him with extreme rapidity, but was, at the same time, without any 

_ unbecoming obstinacy or pride of opinion, and was always open to conviction. In his de- 

tt towards the bar, he rarely, if ever, evinced any thing like petulance or cen- 
assists; while, at the same time, on every proper occasion, he, uttered rather the 
censure of the aw than that of the court, upon such persons, whether parties or advocates, 
fe: merited reproof. The bar of New Orleans, sensible of the great merit of this eminent 

| magistrate, did not fail, on his demise, to testify their respect for his memory. 
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RULES OF COURT. 


I. The Clerks-of the several courts of this State, are directed in all cases of appeals 
returnable to this court, to have the records copied in a fair legible hand, on good strong 
paper, with a margin on each side of the page ; and to annex thereto an index, referring to 
the pleadings and orders, and to the depositions of each witness by name, and to the } page 
of every document by its title, or some sufficicnt description thereof. 

If. The party applying for the filing of the record of any cause in this court, shall, at 
the same time, tender his bond to the clerk, and surety in the sum of fifty dollars, for the 

payment of the fees which shall accrue to said clerk in such suit. 

III. Within two days after any cause shall be fixed for argument, the appellant shall 
file with the clerk a printed, or fairly written brief or abstract of the cause, containing 
the substance of all the material pleadings, facts, and documents on which he relies, and 
the points of law and fact intended to be presented at the argument, with a reference to 
all the authorities upon which he intends to rely. Five copies thereof to be furnished and 
filed with the clerk, one for each of the judges and one for the opposite counsel. Within 
four days after the fixing of the cause, the appellee shall file a like brief or abstract, in like 
manner. 

No cause shall be heard unless at least one of the parties has complied with the fore 
going rule; and if one party has so complied and the other has not, the party who has 
complied may decline to argue the cause, and it shall thereupon go to the foot of the 
docket. 

IV. All cases which have stood on the docket for the space of eighteen months without 
being set down for trial, shall be removed therefrom, and placed on a separate docket, 
to be called the “‘ Delay Docket;”” and they shall not be again put on the trial docket, 
unless on motion and leave granted thereon. 

V. In conformity with article 756 of the Code of Practice, the clerk will keep a sepa- 
rate docket of the causes which are to be tried summarily ; which cases are those of— 
Applications for, and trials of Mandamus, Writ of Prohibition, Certiorari, Quo War- 
ranto: Orders of Arrest and discharge therefrom—Dissolving ot: Setting aside writs of 
Attachment, or sustaining them improperly—Setting aside or annulling writs of Sequestra- 
tioh or Provisional Seizure, whenever an appeal will lie from the interlocutory judgment 
rendered : Dissolutions of Injunctions on the allegations in the petition : also in cases of 
Injunction or Opposition, where no security is required to be given by law—The nomina- 
tion or Appointment of Tutors, or Curators of minors, or persons Absent, or Interdicted, 
or of Vacant Successions—Of Attorneys for Absent Heirs and Syndics of Creditors, 
when the court orders they shall administer provisionally : Motions to Homologate, 
the Report of Experts, the Accounts of Auditors or the Awards of Arbitrators: 
Nominations of Syndics by creditors in cases of Cession of Goods, or of Successions, 
where the creditors are authorized to appoint Administrators or Syndics: Disputes _ ie 
relating to the Privileges of Creditors of a Bankrupt, and the order in which they tin 
até to be paid: Also orders or judgments requiring Syndics of Creditors, or 
Curators or Administrators of Successions to exhibit their bank-bocks or accounts: 
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78 at Liaw, Sheriffs, Coroners, or other Public Officers, to recover” 
vi, eens Pécéived in their official capacities, whenever the law allows a summary 
mode of procéeding; abd ‘all tases’ agnigst Attorneys at Law to deprive them of their 

-ligense,’ anid againgt Clerks of Courts’ riceuséd of offences that are to be tried by this 

‘court? Cases’arising under'the 13th séétion of the Act of March 20th, 1839, entitled “An 

 aét'to atiend the’Code of Practive,” and the act extending the provisions of the same; 

Cases arising atider’ the act of March 28th, 1840; entitled “ An act to abolish Imprisou- 

- gient for Debt’ Judgments rendered on Exceptions to the jurisdiction of acourt, when 

_ the’6xception shall be, or has been, sustained: All éases in which the appellee or appel- 

_ ldnitlis or shall be in Actual Custody. © 

The cases placed on this docket will be sét for Tuesday in each weok, unless the court 
shall otherwise order. \ Cases on the’ Prommissory Note Docket will be set for Monday 
in each week ; but whenever the cases on it are called through and not a sufficient num- 
befere found for Monday, the cases on the Summary Docket will be called, and set for that 
day and the one succeeding. ; 

Whenever the clerk of this court is in doubt as to the docket on which he should place 
a cause, he shall snbmit it to one of the judges for his opinion. 

VI. The original plaintiff in the inferior court shall have the right of opening and clos- 
ing the argument of the cause in this court. 

VII. The court will listen to no motion for a prohibition, without previous reasonable 
hotice of such motion to the opposite party or his counsel. 

VIII. The court will hereafter in no case give further time for presenting a petition 
fora rehearing, but will, upona proper showing after such petition shall have been filed, 
allow time to amend, by making other points or citing further authorities. 

IX. Applications for rehearing must be in writing, and must state fully the points and 
_ authorities on which the party founds his application. 

Arguments on rehearings granted must be in writing, unless by leave of the court. The 
party against whom the rehearing is granted will be considered as having notice of the 
order for rehearing, and of the applicant’s argument; and must file his argument upon 
the points as to which the rehearing is granted, within three judicial days frum the date of 
the order. The party who obtained the rehearing shall have three judicial days there- 
after to reply. Ifany party shall fail to file his argument within the time limited, the 
court will take the cause for final consideration: provided that in all cases the court may, 
under special circumstances and on motion, enlarge the time for the filing of arguments on 
rehearing, if such enlargement be applied fur before the expiration of the time herein 
specified. 

X. No person applying for admission as an attorney and counsellor at law shall be 


rae examined as such, until his name as a candidate for admission shall have been by the clerk 


" published during three judicial days at the foot of the trial list posted in the court room. 
Application to be made through the clerk. 

XI. The eourt will hereafter require of candidates for admission to the bar, whether 
previously licensed in another State, or not, evidence—Ist. Of citizenship of the United 
States: 2d. Of good moral character, by certificates in conformity to the statutes of 
March 27, 1823, and March.20, 1842: and 3d, except when a license is produced from 
another State, evidence of one year’s residence in this State, 

The court will not be satisfied with the qualification of a candidate in point of legal 
learning, unless it shall appear by examination that he is well read in the following course 
_ of studies at least; Story on the Constitution—The general laws of the United States— 
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thier’s Treatise on Obligations—Blackstone’s Commentaries—Kent’s Commentaries— ~ 
Chitty, or Bailey on Bills—Starkie, or Phillipps on Evidence—Russel on Crimes—and the . 
jurisprudence of Louisiana, as settled by the decisions of the Supreme Court. 

The examination shall be condueted in the following manner; Every six months, in 
New Orleans, the court will appoint from among the members of the bar a committee 
of seven, who are earnestly requested to lend their aid to the court." Upon the candidate 
producinga certificate from the committee that he hasbeen strictly and rigidly examined 
by them upon the above works, and that he is in their opinion qualified for admission to 
the bar, the conrt will admit him to a public examination, and if, after such public exami- 
nation, they concur with the committee in opinion, the candidate will be admitted and 
licensed as an attorney and counsellor atlaw, and not otherwise. 

As to those who have been admitted to the bar in other States, it is the wish of the 
couit that they should present themselves first before the Board of Examiners. 

The committee will meet twice in each month during the sessions of the Supreme 
Court, to wit, on the first and third Friday of each month, at 5 o’clock P. M. 

Each candidate to be examined separately. 


New Orleans, 12th December, 1846. 
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CockeRELL v. Surra, Syndic. 


The parchaser of a steamer who alleges that he has been evicted by orderof & coutt of - a 
competent jurisdiction for debts secured by lien and privilege contracted by bis veddor - ’ ‘4 
previous to the sale, cannot claim restitation of the portion of the price peid-by hish; nor ' “i 
retain the balance. where he had at his disposal adequate proof to repel the claims on Mas 


which. the alleged eviction was effected, but which wes uot heard solely because the only : 
jadge present, who had authority to grant an injanction applied for by the purchaser, a 
been counsel fur one of’ the parties and would not att on the application. and where the 
vendor was not a party to the proceedings. nor notified of them. A vendor is not euswer 
able. under his wasmaty; fora failure of justice resulting from such an accident GC. be 
C. 2494. 
Tn an action by one who has been evicted by a judgment of a court of competent jurisdiction, 
against his vendor, who wss not a party to the suit, nor notified of it, the return made by 
the sheriff on the ff. fa, ander which the property was sold, is only prima facie evidence 
of the facts of which the sheriff could lawfully make return. 
Where a party does not produce the best evidence of which the nature of his case admits, 
nor accounts for its absence, it will be presamed that such evidence would not be favor- 
able to bis claims. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Benjamin 
and Micou, for the appellant, R. N., and A. N, Ogden, contra, 

The judgment of the court was delivered by . 

Eustis, C.J. The questions to be determined in this case relate to the 

1 


f Sinise elt eblic 1esiews City; which was sold in February, 
“Néw Orlenns, at the instance of Smith, the syndic of an insolvent's 

escent Cockerell, the appellant. 
that ie ‘wiib"evicted from the possession of the steamer at St. 


“and contracted by her owners previous, to the 
stile; and that, ‘by reason thereof, he is entitled to recover back so much of 
the price as he has paid, and is not bound to pay that’ portion of it which was 

onactedit, © % 
| E It is shown by the elias cabin tyj ck spiel’ Geka’ Tore ‘wore’ ot 

‘adequate proofs to repel the claims on which the alleged eviction was 
@ffected: the testimony of hig counsel, Mr. Blannerhasset, is conclusive on 
this point. The matters of defence are well stated in a bill in chancery, 
sworn to by this appellant, in which an injunction was prayed for against the 
judicial proceedings udder which the steamer was seized. These matters the 
witness, Blannerhasset, states he believes to be true, and gives the grounds of 
his belief, and his moans of information, which carry grent weight with them. 
‘The injunction was not granted solely because the only judge present, who 
liad authority to grant it, had been counsel for one of the parties, and would 
not act upon the application. 

An accident, therefore;-was the cause of no defence being made; and for 
this we do not hold the vendor to be answerable under his warranty. We 
understand that to make a vendor liable on his warranty, in case of evic- 
tion, it is incumbent on the purchaser to prove that it was occasioned by 
some lawful” cause; which existed, or had its origin, previous to the sale. 
The vendor in this case was no party to the. proceedings in Missouri, and was 
not notified of them. - There was a failure of justice from mere chance. At 
the same time there was evidence on the spot which would have prevented the 
eviction, had it been heard jadicially.. Civil Code, art. 2494. Pothier, Contrat 
de Vente, § 94. 6 Martin N.S. 559, x 

The Rotan Law hus placed this principle beyond all controversy. Doctrina 
Pandectorum, by Muhlenbruch, § 399. Manual of the Roman Law, by Mack- 
eldey, §.370. 

‘Thus, we think, that, under the hypothesis that the relations of vendor and 
véendee exist between these parties, which is the most favorable one which can 
be presented for the appellant, Cockerel, the law is against him. 

Il. It must. be understood that we do not decide that these relations, in 
their full.extent, result from the judicial sale of this steamer, made at the in- 
stance.of the syndic of the insolvent proprietor. On this subject we express 
no opinion. 

From cases of this kind arise questions of,extreme delicacy. Some of them 
involve principles of great importance in relation to the powers of our own 
courts, and the effect to be given to the judicial proceedings of other States. 
We conceive none of these questions arise in the case before us. 

‘IIL. If there are. any liens existing on a moveable previously to its sale by a 
syndic, our laws provide for their payment out of the proceeds of the thing sold. 

Af the debts in question were bond fide and privileged on the steamer, the 
‘creditors would preserve their privilege on the proceedsin the hands of the syndic. 
_ Any person interested, paying cia mage ssretes wiamaama Hina 
of the creditors. 
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_~ These matters have not been brought before us, and we have only to decide 
on the legal effect of the alleged eviction, under the circumstances presented to 
us in evidence. 

IV. The fact of the eviction, as alleged in thepetition, is far from being estab- 
lished to our satisfaction. 

The only evidence of it to which our attention has been directed, is the re- 
turns of the sheriff, which, between the present parties are only primd facie 
evidence of the facts of which the sheriff could lawfully make return. 

The returns to the writs under which the sale is said to have been made are: 
Satisfied by sale of steam-boat Mound City, 4 June, 1844. William Mil- 
burn, Sheriff” This is the return on each writ, of which there are four for dif- 
ferent amounts. 

On two of them there are memoranda of the costs having been paid by the de- 
fendant, as he is called. 

There is no written sale of the steamer in evidence.. The appellant has given 
no account of the proceeds of the sale, nor of their amount, and we find the steam- 
er still in his possession without any documentary evidence, which always ac- 
companies the transfer of property of this description. 

On the evidence which has been adduced, and on that which the party was 
bound to produce in a case of this kind, and which has not been produced, we are 
at liberty to form but one conclusion, which the law imposes on all those who 
seek relief in a court of justice, and who do not furnish the best evidence which 
the nature of the case admits ef—which is, that this evidence would not be fa- 
vorable to their claims. 

In relation to the alleged rescue of the steamer at New Madrid, previous to the 
sale, it is sufficient to observe that in any action of the plaintiffs against the steam- 
er or her owners, founded on the fact of the rescue, they would be thrown back 
upon their original cause of action, in the case in which the rescue took place. 
The bill in chancery, and the evidence of Mr. Blannerhasset, furnish abundant 
means of defence to such an action. 

We find no want of formality in the protests and notices to the endorsers. 

Judgment affirmed. 





Dunsar, Assignee, v. Hopss. 


HIS was an appeal from a judgment of the Commercial Court of New Or- 
leans, Watts,J. The case was remanded for a new trial, with leave to the 
plaintiff to amend his petition. There was no decision on any of the questions 
involved in the controversy. 
L. C. Duncan for the appellant. Hoffman, Benjamin and Micou for the de- 
fendant. 
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CortTLe v. WILson. 


Where in an action to recover the price of a slave, alleged to have died since the sale of an 
incurable disease which existed at the time of the sale to the knowledge of the vendor, it is 
shown that from the time when the slave was taken seriously ill he grew gradually worse 
till his death, no tender of the slave need be alleged or proved. Per Curiam: No tender 
could be made daring his illness, and it became impossible after his death. 


PPEAL from the District Court of the First District, Buchanan, J. El- 

wyn, for the plaintiff. Frazer and Josephs, for the defendant, contended that 

plaintiff cannot recover without proof of a tender ofthe slave to the vendor. Ja- 
nin v. Franklin, 4 La. 190. 

The judgment of the court was delivered by 

Rost, J. The plaintiff purchased a slave from the defendant for the sum of 
six hundred dollars, unde®the usual warranty. He alleges that, five weeks af- 
ter the purchase, the slave was taken ill, and notwithstanding the best attendance 
of physicians and nurses, languished, and finally died of an incurable disease of 
many years duration; that the defendant was aware of the existence of the 
disease, and concealed it from him; that the expenses of doctors, medicines, 
nurses and attention to said slave, and of his sepulture, amount to one hundred 
dollars. He prays that the sale be annulled, and the defendant adjudged to 
pay him seven hundred dollars and costs. The defendant admits the sale, and 
denies all the other allegations in the petition. The court below gave judgment 
in favor of the plaintiff, and the defendant appealed. 

His counsel prays for a reversal of the judgment, on the following grounds: 

1. That the defendant was not put in default, by a tender of the slave to him. 

2. That the slave was sound at the time of the sale and during five weeks 
thereafter; and that, in the incipient stage of his illness, the defendant did not 
take such care of him as would, under any circumstances, entitle him to recover. 

3. That the testimony does not show what the disease was, nor that it was in- 
curable at the time of the sale. 

4. That there is no evidence to sustain the damages allowed by the District 
Court. 

It is in evidence that from the tine the slave was taken seriously ill, he grew 
gradually worse till his death; a tender of him could not be made during his ill- 
ness, and became impossible after he died. 

The uncontradicted testimony of John Clarkson proves, that while in the pos- 
session of the defendant the slave was sickly, complained of a pain in his side, 
and was at times unable to do a man’s work; that the defendant gave him medi- 
cine, and was heard by the witness to say that it would be a great loss if he died. 
The evidence of Dr. Ridgely as to the humanity of the plaintiff, and the care 
taken of the slave, is explicit and satisfactory. 

Clarkson proves that a disease existed before the sale to the knowledge of the 
defendant; and Dr. Ridgely states that the disease of which the slave died must 
have been of two years standing. The fact that, under proper care, death en- 
sued, sufficiently proves that it was incurable. 

The amount actually expended by the plaintiff for the last illness and sepulture 
of the slave is not proved, but Dr. Ridgely states that one hundred dollars would 
be a moderate allowance. The District Court was of that opinion, and we see 
no reason to interfere. Judgment affirmed. 













APRIL, 1846. 


GorTscHALK v. JENNINGS et al. 


Defendants employed plaintiff, a broker, to sell certain property. Plaintiff communicated to 
them the name of a person who offered to purchase, but at a price less than defendants asked. 
The latter rejected the offer and discharged the broker; but, shortly after, through another 
agent, sold the property to the person whose name was communicated by plaintiff, and for 
the price originally offered by him. Held, that defendants could not, by discharging the 
plaintiff and consummating the negotiation through another, deprive him of his right to com- 
pensation for services which eventually enured to their benefit. 

As a general rale, the whole service or duty must be performed, before an agent can claim any 
commissions ; but cases may occur in which he will be entitled to a remuneration for his 
services in proportion to what he has done, although the business be not concluded, as 
where its completion was prevented by the act of the principal. 


PPEAL from the Commercial Court of New Orleans, Watts,J. Plaintiff 
claimed of defendants $396, alleging that he wa# employed by them as a 
broker to sell certain real estate ; that he found a purchaser, who offered $40,000 
for the property, but that defendants would not, at that tinte, accept the offer; 
that, shortly after, they accepted the offer which had been originally obtained 
through plaintiff’s exertions, and sold the property to Mercer, the purchaser thus 
obtained, for the sum of $40,000, less the discount; that plaintiff’s services were 
well worth the amount claimed, to wit, one per cent on the price; and that one 
per cent is the brokerage usually paid for such services. The defendants an- 
swered by a general denial. 

The sale of the property to Mercer, for $40,000, was proved. George Gotts- 
chalk, a witness for plaintiff, proved that the latter had been employed to sell 
the property ; that defendants, two or three weeks before the sale, had declined 
to accept an offer of $40,000, alleging that they could obtain more. Hewes de- 
posed that Mercer had called at his office to obtain information about the property, 
which had once been owned by witness; that they went together to see Lauve, 
one of the defendants; that witness told Lauve that he thought he was to give 
him the selling of the property, when Lauve replied that he had authorized plain- 
tiff to sell it, but that he would get the plan of the property from him, and give it 
to witness ; that some time after, he did so, and, on the 1st April, witness sold it 
to Mercer for $40,000, and received a commission of one per cent for the sale. 
Witness understood from Lauve that he would satisfy plaintiff, as he had de- 
clined to act least he should interfere with him. Defendants asked $45,000. 
They stated, at the time of placing the plan in witness’ hands, this to be the 
least they would take. Witness was engaged during two or three weeks in 
negotiating with Mercer. Lauve stated to witness that plaintiff had named 
Mercer as the person who would give $40,000 for the property. Lauve said 
that he would satisfy the plaintiff, but that his services would be at an end as 
soon as he should take the plan from him. Saul, a witness for defendants, de- 
posed that his services had been solicited by Jennings in effecting a sale to Mercer, 
and that he had received from Jennings a commission of one per cent for his 
assistance. Mercer testified that he purchased the property; that it was first 
offered to him by plaintiff, but that, after some negotiations, he declined to buy. 
He made no distinct offer—plaintiff asked $50,000. He found the price too 
high, and considered the negotiation at an end. He does not recollect having 
made any offer; may have mentioned $40,000 as a price beyond which he 
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SUPREME COURT OF LOUISIANA, 


Gorracuatx would not. go. He purchased at that price. Plaintiff was the first person whe: 


Jupuines. 


came to him about the property ; he called two or three times, and showed him 
the plan of it. After the negotiation was considered by him as at an end, he met 
Saul, who suggested a mode by which the notes, secured by mortgage on the 
property, might be discounted, which was an inducement to make the purchase. 
Pending the negotiation with plaintiff, witness called to see Hewes, who formerly 
owned the property. Hewes said that he also was authorized to sell it, but, 
understanding that an-offer had been first made to the plaintiff, he said that he 
would have nothing to do with the business. After the conversation with Saul, 
Hewes wrote to witness, offering the property for the price which he had men- 
tioned to plaintiff as the maximum he would give. Witness afterwards purchased 
the property for that price. 

The court below gave judgment for the plaintiff. The defendants appealed. 

Elwyn, for the piaintiff. Vason, for the defendants, cited Blanc v. Improve- 
ment Bank, 2 Robinson,63. Didion v. Duralde, Ibid. 163. 

The judgment of the court was delivered by 
_ Sumett, J. The defendants were owners of certain real estate. They de- 
sired to sell it,and employed the plaintiff, a broker, to procure a purchaser. The 
plaintiff offered the-property to Mercer at $50,000; Mercer made an offer of 
$40,000, or stated that amount as his marimum. They had several interviews, 
the broker explaining the character of the property by exhibiting the plans, etc. ; 
but no bargain was concluded by Goiischalk. Pending the negotiation between 
plaintiff and Mercer, Mercer called on Hewes, who had once owned the property. 
Hewes stated that he also was charged with the sale of the property ; but on being 
informed that Gottschalk had offered it to Mercer, Hewes said he would not 
interferé. ‘Subsequently, however, the defendants withdrew the plan ‘from 
Gottschalk’s hands, and sent Hewes to Mercer, and by negotiations through 
Hewes and Saul, who, it seems, represented a mortgage creditor upon the 
property, the sale was soon after closed with Mercer, at the same price which 
Mercer originally offered, or stated as his marimum, to Gottschalk. 

It is argued by the counsel for defendants that Gottschalk is not entitled to his 
comthission, because the sale was not concluded by him; that the negotiation 
through Gottschalk terminated unsuccessfully ; and that the bargain was accom- 
plished through the efforts of Hewes and Saul. 

The cases of Blanc and of Didion, reported in 2 Robinson, are cited by the 
defendants. The former Supreme Court then decided that a broker can claim 
no compensation unless a bargain be effected. In the case of Blanc, it appears 
that he was employed to obtain for the Improvement Bank the negotiation of a 
loan of three millions of francs in Europe, and was, by the terms of a written 
agreement, to receive a certain commission, if the loan should be effected. The 
negotiation was never effected. So, in the case of Didion, the piaintiff was 
employed to sell a piece of land. The sale was never effected. In both cases, 
the court held that no compensation could be allowed. 

These decisions do not cover the present case. Here the bargain, to which 
the attention of Mercer had been first drawn by Gottschalk, was soon after con- 
summated at the very price at which Mercer made an offer to him. 

An examination of the testimony satisfies us that the judge of the Commercial 
Court correctly considered Gottschalk as an efficient instrument in bringing 
about the sale. 

~. After he had thus rendered services, which eventually enured to the advantage 
of the defendants, they could not deprive him of all compensation by withdraw- 
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ing vse fil tio tanned Saleem ae mmatin; eg 
through other agents. Hewes; one of these agenta, very property task: this view 
of the case, manifested a delicacy as to taking the business out of Gottschalk’s 
hands, and appears to have been induted to@o. $7509 Mn deehretion of | _ 
the defendants, that plaiutiff should be satisfied. F bgt F mr 


The defendants have received advantage from the services of Gottschalk, a 


they ought to pay for them. The generil rule of Inw as to commissions is, that ' 


the whole service or duty must be performed, before the right to any commission 


attaches; for an agent must complete the thing required of hiin before he is 
entitled to charge for it. But cases may occur, in which an agett may be enti- 


tled to a remuneration for his services, in proportion to what he has done, although ' 


he has not completed the business. See Story on Agency, 338. Hammond v. 
Holiday, 1 Carrington & Payne, 429: We consider this such a cise. Here 
the entire performance by plaintiff was prevented by the act of the defendants. 
They took the business out of his hands, entrusted it to others, and soon after 
the bargain with Mercer was closed, 

As to the quantum of remuneration, we see 0 error in the decree of the 
court below. 


,. Judgment affirmed. . 





Marsh et al v. LAPorEST.- 


Payment to a person, to whom it was understood by the vendor at the time of the sale that 
the price was to be paid, made before the authority of the agent is revoked, will discharge 


the purchaser. 


PPEAL from the Commercial Court of New Orleans, Watts, J. Eggles- 
A ton, for the appellants. S. L. Johnson, for the defendant. 

The judgment of the court was pronounced hy « 

Eustis, C.J. This is an action t recover nine hondred and forty-seven 
dollars seventy-three cents, the price of goods sold ty neice to —> 
house, A. Laforesi & Co., in New York, in May; 1839. rte 

The defendant’s house was in Thibodauxville; the Laueeres are merchants 
New York. 

The purchase was made in New York by D. M. Lyons: Tt was ai 
ander an authority from his brother Harris Lyons, who was in business in New 
Orleans. “The etter ordering the purchase says: “+ Laforest wants you to buy 
him two boxes,” &e. It taen describes the goods wanted, and has this signifi- 
cant expression: ‘Yon may depend that I will not use the funds this time.” It 


urges the immediate forwarding of the goods, and states that nothing was said 


about time, and concludes: “ So, I presume, cash as soon as received: «I send 


tase neces ningyingn Bieta elias yee panige,-eitept 


times hard —n0 money—almost discouraged,” &e. a, a a ee 
The witness who wrote this letter, swore’ that whi the bode Wel adored 
by Laforest, he promived to pay for them on ies aatival: eps re 
to be made to the witness. = i a 
The condition on which these goods were ordered by the defendant from 
a ae 2 eae 
on their arrival. bbe . 
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JENNINGS. — 





































emt wn ““T ‘applied to thé plaintiffs for the pur- 
of | these goods. P made the application in the name Of A. Laforest & 
| for their naa anid on their erédit. T exhibited aletter from my brother 


Th ) witness dilies chat thé goods were purchaséd on the credit of Laforést 

solély, and thar the applicatidh was made in their name and for their use. 
The ¢ were charged in the books of the plaintiffs to A. Laforest & Cv. 
“She ship by which the goods were forwardéd had a long passage. She was 
ty two months on her voyage to New Orleans. ; 
| SOG her arrival, thie goods were Feceived aid paid for. The payment was | 
- ~~ © made, as agreed upon by A. Laforest & Co., to Harris Lyons. 
Now, if the plaiutifte, havidg before them the order of the defendant, with 
its conditions; thought it for their interest to allow Lyons in New Orleans to 
receive the money for their goods, how can they make the defendant liable for 
‘the ‘price, after having paid it once to the person to whom by the original con- | 
tract the payment was to be made ? | 
_ That they had the order before them is proved by their own witness. Even 
admitting it was shown to them after the sale was made, they ought to have 
apprized Laforest § Co., if théy did not intend that Lyons in New Orleans 
should receive the money; nod, for this, they had abundant time before the 
arrival of the goods in New Orleans. 

The difficulty atises in this case from Laforest being a punctual, cash man, 
and the brothers Lyons quite otherwise. 
‘Phe plaintiffs only received a partial payment for their goods; but the fault 

is their own. Had they dealtdirectly with the defendant, or his house. they 
would have been paid in full; and the loss is attributable to the selection of their 
Judgment offirmed. 
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The judgment of the court was pronounced by Frexca 

Eustis, C.J. Under the bank law ofthe 9th March, 1842, (Laws of 1842,p. pe 
234,) at the instance of the State, the charter of the Atchafalaya Railroad and 
Banking Company was decreed to be forfeited, for their neglect and refusal to 
pay specie during more than ninety days consecutively. 

, This forfeiture was pronounced by the Supreme Court, in May, 1843. 5 
Robinson, 65. 

The commissioners of the bank charge that the defendants are indebted to 
them in the sum of $553,91, for so much money advanced and received by them 
for the use of the plaintiffs, from the correspondents of the commissioners in 
‘New York. 

The defendants admit that they are in receipt of this sum from the correspon- 
dents of the plaintiffs in New York, but they plead that they have a right to re- 
tain the amount, by reason of the bank being indebted to them in a like sum— 
being the balance of their deposit account with the bank, due in February, 1842. 
There is no controversy about the facts, and the case turns on the right of the 
defendants to retain the amount, by reason of the compensation which they 
allege has taken place between these two debts. 

The deposit debt was due by the bank before its failure: the debt claimed by 
the plaintiffs is due to the commissioners. 

It is obvious that no liquidation of the affairs of a bank, in a situation like this, 
could ever be effected, if the money collected by the commissioners was convertible 
into the obligations of the bank, at the will of any party in whose hands it might 
be accidentally placed. 

The rights of debtors to pay their debts to certain banks in the obligations of 
those corporations, which are provided for by the statutes in relation to banks, 
relate to debts contracted before the forfeiture of their charters. 

In the present instance, the money was received to be paid to the commis- 
sioners of the bank. It had no connection with the business of the bank, pre- 
vious to its failure; and we cannot perceive on what principle the defendants en- 
trusted with the payment of this sum, can connect in any manner with their 
own claims on the bank. 

So far as relates to the present inquiry, we are bound to consider this bank as 
insolvent; and its affairs, except so far as is otherwise expressly provided by 
statute, must be settled according to the principles which govern the administra- 
tion of insolvent estates. Laws of 1842, p. 246,§24. Judgment affrn-id. 





LABRANCHE v. LANDREAUX. 


HIS case was remanded to the District Court of the First District, with 

directions to the judge to cause a survey to be made, to enable the court te 
decide the question of title presented by the pleadings. 
Canon, for the appellant. Blache, for the defendant. 
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SUPREME COURT OF LOUISIANA, 


PassEBon v. Prieur, Recorder of Mortgages. 


Where the formalities prescribed by law have been observed in the sale of property under 
execution, and nothing remains after paying the suing creditor to discharge the subsequent 
mortgages existing on the property, the sheriff is bound to release such mortgages, and the 
recorder of mortgages to erasethem. C. P. 708. They have no discretion; nor is it neces- 
sary that any order of court directing the erasure should be made contradictorily with the 
creditors whose mortgages are to be cancelled. Aliter, where the forms prescribed for forced 
alienations have not been complied with. 


PPEAL from a judgment of the District Court of the First District, Bu- 
A chanan, J. Denis and Pitot, for the plaintiff, cited Code of Pract., art. 
708. Laws of 1817, § 31, p. 141; of 1843, pp. 52,105. Casanova v. Avegno, 
3 La. 212. Pepper v. Dunlap, 16 La. 170. Hart v. Foley, 1 Robinson, 382. 

Roselius, for the appellant, relied on the case of Gasquet v. Dimitry, 6 La. 
A454. 

The judgment of the court was pronounced by 

Kine, J. P. Passebon, the purchaser of real estate at a sheriff’s sale of the 
property of Buisson, made at the suit of the Citizen’s Bank, united with the 
sheriff of the District Court of the First District, in a rule upon the recorder of 
mortgages of the city of New Orleans, to show cause why a mandamus should 
not issue, ordering the latter 10 erase from his books all mortgages upon the pro- 
perty adjudicated subsequent to those of the seizing creditor. 

The recorder answered to the rule, that the mortgages could not be raised 
without an order of the court rendered contradictorily with the mortgage cre- 
ditors, whose mortgages were to be cancelled. The rule was made absolute; and 
from this judgment the recorder has appealed. 

The defendant in this proceeding relies in support of his position upon the 
decision in the case of Gasquet v. Dimitry, 6 La. 454. The facts of that case, 
however, differ materially from those of the present. The parties had waived 
the observance of the forms prescribed in forced alienations, and the court properly 
held, under those circumstances, that the posterior mortgages could only be can- 
celled contradictorily with the subsequent mortgages. The court in that case say : 
“The record shows that the sale had been made with the consent of the creditor 
and debtor, at six and twelve months; who agreed that the purchaser’s notes 
should be discounted at a rate not exceeding twelve per cent a year. Many are 
the objections which subsequent mortgagees can successfully make to the extin- 
guishment of their mortgages, or the release of them by the sheriff, when a 
sale at the itistance of the first mortgagee leaves nothing forthem. The subse- 
quent mortgagees may think they may resist this extinguishment or release, on the 
score of the terms of sale agreed upon between the first mortgagee and the com- 
mon debtor, as binding on those two individuals alone.” 

But where the prescribed formalities for sheriff’s sales have been observed, 
the sheriff and recorder of mortgages have no discretion left them; the former 
is required in unequivocal terms to give the release, in pursuance of which it be- 
comes the duty of the recorder to erase the subsequent mortgages. 

The language of th® 708th article of the Code of Practice is free from doubt: 
“The purchaser is bound for nothing beyond the price of his adjudication; and 
if, after paying the suing creditor, as directed in the preceding article, there re- 
mains nothing more due to discharge the Mortgages subsequent to that of the 
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suing creditor, the sheriff shall give him arelease from those mortgages.” For- 
tier v. Slidell, 7 Robinson, 398, and Lagourgue v. Summers et al., 8 Robinson. 
The practical effect of this article may be to operate occasional wrongs. This 
would be a sufficient motive for its revision by the legislature ; we must give ef- 
fect to its obvious meaning, as it stands. Judgment affirmed. 





McMasters v. THe CoMMISSIONERS OF THE ATCHAFALAYA 
RatLtroaD AND Bankine CompPANy. 


In consequence of a dispute as to the person to whom the adjadication was made of property 
offered for sale at auction, the auctioneer offered if again for sale. The person to whom 
the first adjudication was made protested against the proceeding, but bid at the second sale, 
and a third person, not privy to what had occurred on. the first exposure, purchased the 
property. Held, that by bidding at the second sale, the first purchaser deprived himself of 
the right to question a purchase made by a bona fide bidder, to whom the property was 
fairly adjudicated on the second exposure. C. C. 1810. 1811, 1812. 


PPEAL from the District Court of the First District, Buchanan, J. Co- 
hen, for the plaintiff, cited Civ. Code, art. 2585. 1 Story’s Equity Jurispru- 
dence, § 385, and note 4. Ibid, § 388. Benjamin and Micou, on the same side. 
Durell, for the appellant Sheafe, contended that he was entitled to the 
property, citing Civil Code, arts. 2583, 2585, 2586, 2601. 2 La. 506. 5 La. 
360.6 La. 550. 2 Kent 424. 3 Term Rep. 148. Babington on Auctions, 
pp. 30, 90, 118. 6 Mart. N. S. 678. 7 Ib. N. S. 227. Code of Pract. arts. 
680, 681, 689,690, 691. 8 Mart. 221. 7 Vesey, Jr. 276. 

The judgment of the court was pronounced by 

Eustis, C. J. This case involves a question important in some respects in 
the law of sales at auction. Sheafe and McMasiers are the parties litigant, 
and each claims, as being adjudged to him, a judgment for $7,900 against 
White, which was sold at auction among the assetts of the Atchafalaya Bank, 
under the authority of the commissioners. 

Sheafe says the judgment wes sold to him for $210; McMasters that he 
bought it for $540. 

We think the weight of evidence shows that the judgment was knocked down 
to Sheafe. His right was on the spot contested by another bidder, Calvert, who 
had undoubtedly bid about the same time as Sheafe. As both claimed the bid, 
the commissioners directed the auctioneer to cry the judgment of White again. 
Sheafe protested against it, but the judgment was again put up for sale. 

There was a great crowd present; an animated contest ensued; both Sheafe 
and Calvert bid again, and a stranger who was not privy to the previous doings, 
stepped in and took the prize for $540 ; more than double the amount origi- 
nally bid. 

Admitting the allegations of the petition to be true concerning the adjudica- 
tion of the judgment against White to Sheafe, there is a fact in this case, to 
which on the hearing we directed the attention of his counsel in the argument, 
and which we consider as conclusive of the ease. It is this—that Sheafe himself 
was a bidder when the judgment was put up a second time for sale. What 
was the necessary consequence of his bidding again, so far as third persons 
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McMasrers Were concerned? What were the bystanders to infer from seeing both Sheafe 
Commision. %24 Calvert bidding again against each other? Could they believe any thing 
rks oF AtcHa- else than that these persons, whatever may have been their reservations against 
rarara Rall” the auctioneer or'the commissioners for what had passed, concurred in subject- 
Banxinc Com- ing the judgment to the test ofa sale at auction? Suppose from this competition, 
vaNY- which they themselves probably created, the thing offered had been knocked 
down to a stranger at a price beyond it- value, should we have heard any 
complaints from the parties about their previous pretensions? We consider 
that by bidding at the second sale, Sheafe is estopped from questioning the 
purchase of a bona fide bidder, to whom the judgment has been fairly adjudged 
by the auctioneer ; apd we look upon this attempt to wrest this purchase from 

Mc Masters as unreasonable and unjust. 

The facts bring this case completely within the principles maintained in 
argument by the counsel of Mc Masters, and on which courts are always ready 
to act whenever a proper case is made out for their application. 

Actions without words are presumptive evidence of a contract, when they 
are done under circumstances that naturally imply a/consent to the contract. 
Civil Code, art. 1810. 

Silence and inaction are also, under some circumstances, the means of show- 
ing an assent that creates an obligation. Civil Code, art. 1811. 

The implication of consent from certain acts is left to the discretion of the 
judge. Civil Code, art. 1812. 

Where one by his words or conduct willfully causes another to believe in the 
existence of a certain state of things, and induces him te act on that belief so 
as to alter his own previous position, the former is concluded from averring 
against the latter a different state of things as existing at the same time. 
Opinion of Lord Denman in Pickard v. Years, 6 Adolphus & Ellis, 474. 
Story on Equity, notes § to 385. 

The judgment of the District Court was in favor of McMasters, and it is 
affirmed, with costs in both courts. 





McFaruane v. RIicHARDSON. 


A sequestration may be obtained from the court of the first instance in the cases in which it is 
allowed by law, though the suit be pending, on appeal, inthe Supreme Court. C. P. 275, 276. 


PPEAL from the Parish Court of New Or!eans, Maurian, J. Perin, for 
the appellant, relied on the case of Fink v. Martin, 10 Robinson, 147. 

Benjamin, for the defendant. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff had instituted in the Parish Court an action of mort- 
gage to obtain the seizure and sale of certain slaves in the possession of the defend- 
ant. Judgment was rendered in the first instance in favor of said defendant, and 
the plaintiff appealed. On the very day on which the Supreme Court rendered 
their decision on the appeal, reversing the judgment of the Parish Court and re- 
manding the cause for a new trial, the plaintiff filed in said court a supplemental 
petition in the same suit, stating the foregoing facts, and also his apprehension 9. 
that the defendant would remove the slaves out of the State, before he could have 
the benefit of his mortgage, and praying for a sequestration of said slaves. At 
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the foot of this petition he madé oath thatall and singular the allegations set forth McFantaxp 


and charged therein, were true, excé@pt as to the information derived from oth- 
ers, which he believed to be true. Bond was given, and a writ of sequestration 
issued. 

On motion of the defendant the sequestration was set aside on the ground that 
the case was on appeal before the Supreme Court, and the plaintiff appealed. 

Under arts. 275, 276 of the Code of Practice, the plaintiff was entitled to a 
writ of sequestration, notwithstanding the appeal pending at that time before the 
Supreme Court, on making a proper showing. We deem his affidavit sufficient. 
As none of the facts alleged in his petition are stated to have been derived from 
the information of others, they are all positively sworn to. 

The judgment of the Parish Court is therefore reversed, and it is ordered 
that the writ of sequestration be reinstated, and that the defendant pay the costs 
of this appeal. 





Batpwin v. THe Banx or Lovistana. 


Where a bank in which a note has been deposited for collection, in case of non-payment, 
places it, for protest, in the hands of the notary to whom its own business is uniformly 
intrasted, it will not be responsible for the failure of the notary to protest the note, or to 
notify the proper parties. Having shown the same care and attention in the management of 
the business intrasted to it which men of common prudence bestow on their own affairs, it is 
not answerable for the neglect of the notary. 


PPEAL from the District Court of the First District, Buchanan, J. 
Hoffman, for the appellant. The liability of the bank is established by a 
series of decisions. See Durnford v. Patterson, 7 Mart. 463. Crawford v. 
Louisiana State Bank, 1 Mart. N. S. 216. Montilet v. Bank of the United 
States, Ibid. 367. Canonge v. Louisiana State Bank, 7 Mart. N. S. 585. 
Pritchard v. Louisiana State Bank, 2La. 416. Miranda v. City Bank of New 
Orleans, 6 La. 741. In McCulloch v. The Commercial Bank, the plaintiff failed 
for want of proof of any contract of agency between himself and defendant. 
The case of Hyde v. The Planters’ Bank (17 La. 560), and that of Frazier v. 
The Gas Bank (2 Robinson, 295), turned upon the laws of Mississippi. The 
case of Hum v. The Union Bank, was put upon the ground that the employment 
of a sub-agent was an act of necessity. 
L. Peirce, for the defendant. 
The judgment of the court was pronounced by 
Suet, J. The plaintiff seeks to make the defendants, an incorporated 
bank, liable to him for the sum of $533 21, with interest and damages, upon 
the ground that he deposited with the defendants, for collection, a promissory note, 
drawn by Davis, and endorsed by Harper. That it had long been the usage of banks 
in New Orleans to cause notes so deposited to be protested, in case of non-payment 
by a notary public, and to give notice to endorsers. That the bank, at the matu- 
rity of the note, placed it in the hands of their agent, William Christy, a notary 
public, to make the usual demand and protest, and to give the usual notice to the 
endorser. That Christy undertook accordingly to give said notice of protest; 
but did not serve upon, or deliver such notice of protest to said Harper, in the 
manner required by law. That he has obtained judgment against the maker, 
and issued execution unsuccessfully against him, and that the maker is insolvent. 
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That he has brought suit against Hatper also; but that judgment has been ren- 
dered in Harper’s favor, on the ground that he was not duly notified of the 
maker’s default. 

The court below gave judgment in favor of the bank, and the plaintiff 
appealed. 

The counsel for the defendants has addressed to us arguments on several points 
of law and fact, which we do not consider it necessary to examine. We will 
assume, for the purpose of the present inquiry, that Harper did not receive legal 
notice, that the plaintiff has expended, in an unavailing suit against him, the 
amount alleged in his petition, and that the maker of the note is utterly insolvent. 

The bank having undertaken for its depositor the collection of the note, became 
thereby bound to have every thing done according to the laws of the State, that 
should be necessary, in case of non-payment, to fix the full liability of the drawer 
and endorser. In ascertaining whether this duty has been, in legal contem- 
plation, sufficiently performed, we shall inquire— 

1. Whom was it the duty of the bank to employ to demand payment, make 
protest, and give notice of protest of this note ? 

2. How far is the bank liable for the negligence of the person thus employed? 

I. Our laws provide for the appointment by the chief magistrate of certain 
public officers, called notaries public. These officers keep public records of their 
official acts. These records are clothed by the law with such solemnity, that 
the originals or certified copies are received in our courts as authentic evidence. 

Our laws clothe these officers with the authority to make demand and protest 
of bills of exchange and promissory notes ; and declare also, that al] notaries, or 
persons acting as such, are authorized “in their protests of bills of exchange, 
promissory notes, or orders for the payment of money, to make mention of the 
demand made upon the drawer, acceptor, or person on whom such note or bill 
of exchange is drawn or given, and of the manner and circumstances of such 
demand, and, by certificate added to such protest, to state the manner in which 
any notices of protest to drawers, endorsers, or other persons interested, were 
served or forwarded; and whenever they shall have so done, a certified copy of 
such protest and certificate shall be evidence of all the matters therein stated.” 
And by another statute it is declared that “the bearers of bills of exchange 
and promissory notes, payable in this State, and subscribed after the passage of 
the statute, shall be entitled to an interest on the amount of said bills or notes 
from the day they were regularly protested for non-payment.” Act of 1821. 

It thus appears, that an agent who entrusts to a notary public the duty of pro- 
testing and giving notice of protest, selects a public officer, who acts under the 
solemnity of an oath, and the authority of the executive commission and the laws 
of the land; whose official character implies a certain degree of skill and expe- 
rience; whose protest fixes instantly and certainly the liability for interest; 
whose official records of the protest and notice remain though he should depart, 
survive not only his recollection but his life, and stand in perpetual remembrance 
of his official acts. 

Under such circumstances it cannot be doubted what course a prudent and 
faithful agent should pursue. Knowing the law and the advantage which an 
observance of the law gives to the holder of a note thus protested and notified, it 
is the agent’s duty to employ a notary public. 

This duty the defendants fulfilled ; for the petition and testimony both show 
that the note was placed, on the day of its maturity, in the hands of William 
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entrusted its own business. 
II. How far is the bank liable for the negligence of the person thus employed! 
In the language of the former Supreme Court, in the Planters’ Bank case, 
the defendants have exhibited that care, attention and diligence which men of 
common prudence bestow on their own affairs; they have done for the plaintiff 
all that he would have done for himself, had he been present here, and retained 
the note, till its maturity, in his own possession. The daily and necessarily 


' important transdctions arising from the use of its own large capital, receive, in 


this particular, the same care and attention which the plaintiffs claim has received, 
and no more. Greater diligence and greater prudence than is here exhibited, 
it would be unreasonable and unjust to require. 

The decision of this case rests on a familiar doctrine of the law of agency. In 
many cases of agency, says Judge Story, it becomes necessary and is usual 
for the agent to employ a sub-agent, as, for example, a broker, to transact the 
business. In such a case, the agent will not ordinarily be responsible for the 
negligence or misconduct of the sub-agent, if he has used reasonable diligence in 
his choice as to the skill and ability of the agent. But the sub-agent will, in such 
cases, be responsible to the principal for his own negligence or misconduct. 
Story on Agency, p. 190. 

This doctrine fully applies to the case before us, for we have already shown 
that it was the duty of the bank to employ a notary. Moreover, a doctrine 
which is sound in the case of an ordinary individual, seems to apply with pecu- 
liar emphasis to the case of a corporation, an artificial being, which must neces- 
sarily act by substitution. 

In further illustration of the rights and relations of the parties, let us present 
a single analogous case. Let us suppose that the note in question had been so 
protested, and the notice tp Harper so given, as undeniably to fix his liability. 
That, thereafter, Baldwin should address, from his residence in New Jersey, a 
letter to the bank, requesting it to proceed by suit to collect the note; that, in 
the execution of this mandate, and it being necessary to employ an attorney at 
law, the bank should hand the note for suit to a sworn attorney at law, of long 
standing and experience at the bar, and enjoying a good character as to diligence, 
integrity and professional skill; that the attorney should accordingly institute 
suit, but that by his mismanagement and negligence, the suit should fail, an un- 
doubted opportunity of collecting the note be lost, and the endorser soon after 
die in utter insolvency. The analogy with the case before us, seems to us com- 
plete ; yet, in such a case, neither in reason nor on authority, would the bank 
be responsible for the attorney’s fault. The bank might well say that, it had 
pursued the necessary course of business in such eases, and had done for its 
correspondent precisely what he would have done for himself, if present. See 
Paley on Agency. 18 Law Library, pp. 9, 45. Livermore on Agency, 
vol. 1, p. 354. Also, 1 Miles, 173. 

We consider ourselves as reiterating, in this case, the decision of the former 
Supreme Court, in the case of Hyde § Goodrichv. The Planters’ Bank (17 La. 
566), and in the case of Frazier v. The Gas Bank, 2 Robinson, 296. 

The plaintiff attempts to distinguish the present from tho8e cases, because 
there the agency was governed by the law of Mississippi; and he urges that in 
that State a notary gives a bond to the State, which is available to any party 
injured. It is true that this provision of the law of that State was adverted to 
in the Planters’ Bank case; but after a careful perusal of the opinion of the 
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court, we do not consider it as put upon that narrow ground, nor that the circum- 
stance of the official bond was an essential element in the decision. 

It is also argued that the defendants have exhibited their own conviction of 
their responsibility by taking a bond from Christy, with sureties for the faithful 
performance of his duties, conditioned also to save the bank harmless, from or 
on account of any negligence or misconduct of him, the said Christy, etc. The 
duties of a notary of a bank are multifarious, and the taking of a bond is a salu- 
tary precaution; but certainly a contract of this sort between Christy and the 
bank has no connection with the contract of deposit between the plaintiff and 
defendants, and cannot diminish nor enlarge the obligations arising from it. 

It is said that if we affirm the judgment in favor of the defendants, we, in doing 
so, overrule numerous decisions of the former Supreme Court. In our opinion 
the cases referred to were substantially overruled in the case of Hyde & Good- 
rich, already cited. 


Judgment afiemed. 





THEARD et al. v. Prizur, Recorder of Mortgages, et al. 


The purchaser at a judicial sale is bound for nothing beyond the price of the adjudication, and 
the sheriff is bound, after applying the price as the law directs, to give him a release from 
subsequent mortgages of every description. In this respect there is no difference between 
general and special mortgages. C. P. 708. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Le Gardeur, 

for the appellant, relied on the cases of Fortier v. Slidell (7 Robinson, 398), 

and Lagourgue v. Summers (8 Ibid.), and on arts. 707, 708 of the Code of Pract. 
De Courmont on the same side. 

A. Bodin, for Allard. Roselius for the Recorder of Mortgages. 

The judgment of the court was pronounced by 

Kine, J. This appeal is from a judgment of the Parish Court, rendered up- 
on a rule taken by Theard, Escoffier and McCarty, purchasers each of property 
at a sheriff’s sale, and D. Augustin, sheriff of the Parish of Orleans, upon the 
Recorder of Mortgages and others, to show cause why the mortgages upon the 
adjudicated property, posterior to those of the suing creditor, should not be 
cancelled and erased. 

After the proceeds of the property sold had been applied, first to the extinc- 
tion of the mortgage of the suing creditor, and secondly in part payment of the 
special mortgage next. in rank, there remained unsatisfied a special mortgage 
in favor of Escoffier, and a general mortgage resulting from a judgment in favor 
of Allard. But these mortgagees were made parties to the rule. 

The court below directed that the special mortgage should be erased, but 
refused a similar order with respect tothe general mortgages Of the latter part 
of this judgment the appellants, Theard and Escofier, complain. 

With reference to the duty of the sheriff to release mortgages subsequent to 
that under which the property has been sold, the law establishes no distinction 
between those which are special and those which are general. The purchaser 
is bound for nothing beyond the price of his adjudication, and the sheriff is re- 
quired, after applying that price as the law directs, to give him a release from 
subsequent mortgages of every description. Code of Pract. art. 708. Fortier 
v. Slidell. 7 Robinson, 398. Lagourgue vs. Summers 8 Ibid. 
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It is, therefore, ordered that the judgment of the Parish Court be affirmed so 
far as it directs the special mortgage in favor of Escoffier on the property adju- 
dicated to be released and erased, and that in other respects said judgment be an- 
nulled and reversed. It is further ordered, that the general mortgage of Allard 
upon said property be cancelled and erased; and that the Recorder of Morts-- 
ges pay the costs of both courts. 
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THEARD et al. v. Prieur, Recorder of Mortgages, et al. 


HIS case presented the same question as the last, and was decided in the 
same way. 


~ ee ee 


, GEHEEBE et al. v. STANBY. 


Where, in answer to an action by the members of a partnership to recover possession of property 
retained by defendant after the expiration of his lease, the latter admits that he leased the 
premises of the plaintiffs, as set forth in their petition, itis a waiver of the right to take ad- 
vantage of any variance between the names of the persons stated in the petition as com- 
posing the partnership, and those stated in the lease. 

Plaintiffs leased a shop to a commercial partnership for 2 twelve-month, granting to the latter 
the privilege of renewing the lease for another year. It was stipulated that the premises il 
should not be sub-let without the consent of the lessors. The partnership having been ‘i 
dissolved before the expiration of the lease, defendant, one of the partners, occupied the 
shop uutil the end of the year, when he notified plaintiffs of his wish to renew the lease 
for the second year. The latter having refused to renew the lease, sued defendant to recover 
possession of the premises. There was no proof of any transfer to defendant of the rights 
of his partners, or of the partnership, in the agreement torenew. Defendant having urged 
that the lease created a joint obligation, and that the other partner should have been made 
a party to the action: Held, that the lessees, being commercial partners, were bound in 
solido; that, independently of this, it would have been useless to join inthe action one 
who had ceased tooccupy the premises, and set up no claim to a renewal of the lease ; that 
after the dissolution defendant could not renew the lease on account of the partnership ; and 
that, assuming that one partner could, after the dissolution, transfer to the other his rights 
under the lease, so as to enable the latter to claim the renewal for his individual benefit, yet 
where no sach transfer is shown, neither partner can claim the renewal for his individual 
benefit. 

Where the lessor of a house tacitly permits his lessee to continue in possession for more than 
a week after the expiration of the year for which the original lease was made, the lease 
will be presumed to have been renewed for the current month; but the landlord may put an 
end to it, atthe expiration of the month, by giving the notice of fifteen days prescribed by ‘ 
article 2656 of the Civil Code. i 
PPEAL from the City Court of New Orleans, Collens, J. The defendant 

appealed froma judgment ordering the plaintiff to be put in possession of a 
shop. McHenry, for the plaintiffs. Frazer, for the appellant: 

The judgment of the court was pronounced by 4 
Surett, J. The plaintiffs, who say they are a commercial firm, composed of C. a 

Geheebe, W. T. Tompkins, and C. A. Townsend, bring suit against Stanby to expel q 
him from a store, of which they allege that the defendant has been their sub-tenant, 
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and whose lease expired on the first day of May, 1845. They allege that they 
gave Stanby the notice required by law to, surrender to them the store, and that 
he unlawfully retains possession. The suit was brought on the 10th of June, 
1845. 

Stanby pleaded tothe jurisdiction of the City Court. This plea is not insisted 
upon before us, and requires no notice. 

His answer contains the following admission and plea: ‘ Defendant, for an- 
swef to the plaintiffs’ demand, admits the leasing of the house, as set forth by 
plaintiffs in their petition; but alleges that it was expressly agreed that defendant 
should have the privilege of another year, and that, at the expiration of the past 
year, he notified, in writing, the said plaintiffs of his determination to continue 
for another year. He further pleads a general denial, and prays to be sustained 
im his possession of the premises.” 

The plaintiffs proved a notice to quit, as served on the defendant on the 14th 
May, 1845. ‘The notice required possession on the Ist June. 

The defendant offered in evidence alease signed by Geheebe § Co., as lessors, 
and by Schmidt § Stanby, as lessees. In this lease Charles Geheebe § Co. are 
described as a commercial firm, composed of C. Geheebe and D. Scherer. The 
lessors agree to lease to Messrs. Schmidt & Stanby the premises in question from 
the 1st May, 1844, until Ist May, 1845, at the rate of thirty dollars, payable 
monthly, with the privilege of renewing for one year. They also stipulate that 
the lessees shall make no sub-lease of the premises without the consent of the 
lessors. 

It is proved that Schmidt & Stanby occupied two stores for the account of the 
partnership. That some months before the time fixed for the expiration of 
the lease, the partnership was dissolved. That, after the dissolution, Schmidt 
continued to occupy one of the stores, and Stanby the other, being. the premises 
in question. Receipts for rent, dated in November and December, 1844, and in 
March, April, May, and June, 1845, were offered by defendant. All these re- 
ceipts express to be for so much money received for rent of Philip Stanby. 
Defendant also offered in evidence a notice dated and served on plaintiffs on the 
2d May, 1845, signed byStanby, in which he informs Geheebe § Co. that he in- 
tends to occupy the store for the ensuing year, commencing on the 1st May, 
the preceding day. It is also proved that, in the latter part of May, Stanby 
went with a witness to the store of plaintiffs, and demanded of Geheebe a re- 
newalof the lease, and told him he intended to remain another year. Geheebe 
refused the renewal. 

Such being the pleadings and evidence, the defendant has presented for our 
consideration several points of defence, which we now proceed to examine. 

He contends that there is‘f varianee between the names of the persons stated 
in the lease, as composing the firm, and those stated in the petition. This va- 
riance has been completely waived by his answer, in which, as we have seen, 
he expressly admits the leasing of the house, asset forth by plaintiffs in their 
petition. 

He contends, also, that the lease created a joint obligation, and that Schmidt 
should have been made a party to this suit. Imdependently of the consideration 
that Schmidt §* Stanby were commercial partners, and, consequently, were lia- 
ble in solido, it is to be observed that this is an-gction solely to obtain possession 
of the premises by the expulsion of the defendant. Now, it is very clearly 
shown that Schmidt had ceased to be an occupant for several months, and made 
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no claim for renewal or possesion. It was entirely useless, and would have been 
unjust, to make him a party to the suit. 

But the main ground of defence rests on the alleged right of renewal. 

The right of renewal was given tothe firm of Schmidt §& Stanby. Even as- 
suming that this right could be exercised, without a notice, or demand of re- 
newal, before the expiration of the term, and that Schmidt, after the dissolution 
of the firm of Schmidt §& Stanby, could so transfer to Sianby his rights under 
the lease as to enable Stanby, after the partnership was dissolved, to clairh the 
renewal for his individual benefit, certain it is that Stanby has not shown any 
transfer to himself of the rights of the partnership, or of his partner, in the 
agreement to renew. All that he has shown is, that the partnership of Schmidt 
§ Stanby was dissolved some moths before the expiration of the term; that he 
remained in possession of the store; that the plaintiffs receipted for the rent as 
received from him; and that, in their petition, they have recognised him, the de- 
fendant, as their sub-tenant. The mere form of the receipts cannot be consid- 
ered as changing the original contract; nor does the. possession of Stanby, nor 
the alleged relation of sub-tenant, involve a transfer to Stanby of the right of 
renewal stipulated in favor of the partnership, even supposing that the right of 
renewal could be exercised by the two partners after the dissolution of the part- 
nership, and after the expiration of the term stipulated in the lease. 

It is proper to remark that, though the plaintiffs have called Stanby their sub- 
tenant, yet evidence adduced without exception, and relied on by both parties, 
shows this expression to be erroneous. Stanby, asa commercial partner, be- 
came bound in solido to the plaintiffs for the rent. So also was the other part- 
ner, Schmidt. Neither of them could change this liability without the clear 
consent of the lessors. The dissolution of ‘the partnership, and the continuation 
of Stanby alone in the occupation of the premises, were not sufficient to ex- 
tinguish this solidary liability for the term stipulated in the lease; although the 
dissolution certainly incapacitated Stanby, as regards the partnership, from exer- 
cising the right of renewal, for the renewal would create a new obligation. But 
whether we regard Stanby as a sub-tenant, or as an original co-lessee, the result 
as to the question of renewal is same. He was not, under the evidence, 
entitled to it in either character. 

Lastly, Stanby not having shown in himself any right of .renewal for one year, 
stood on the 14th May, 1845, in the position of an ordinary tenant. The tacit recon- 
duction which arose from his holding over subsegently to the 1st May, 1845, was a 
reconduction for the current month, at the previous monthly rate of rent, subject 
to the landlord’s right to putan end to the lease, by giving the notice of fifteen 
days prescribed by our Code. See Bowles v. Lyon, 6 Robinson, 264, in which 
doctrine of tacit reconduction is carefully gonsidered. 

This notice the plaintiffs gave in due season. The holding over by defendant 
after the first June, 1845, was, consequently, unlawful. 

Judgment affirmed. 
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PANDELLY tothe mass of creditors. Sec. 38 of the actof 20th Febraary, 1817, which provides that such 
compensation shall in no case be paid by the mass of creditors, is not repealed by art. 3164 
of the Civil Code. 

The syndics of an insolvent estate are not entitled to credit for compensation allowed to an at- 
torney of absent creditors, though paid, under an order of court, where the amount was paid 
out of funds belonging to the mass of creditors, and the order was made ez parle. The pro- 
vision of sec. 3 of the stat. of 13th March, 1837, which declares that a syndic shall on no ac- 
count withdraw any deposits made by him in bank, “ until a tableau of distribution is homo- 
logated, or unless ordered by a competent court, and then only to pay such debts as may be 
ordered to be paid,” does not render such a payment legal. Per Curiam: The act of 1837 
was intended to place additional safeguards around the rights of creditors; not to repeal 
any pre-existing regulation on the subject of a tableau of distribution. 

The commission allowed by sec. 4 of the stat. of 29th March, 1826, to the syndics of an insol- 
vent estate, where no commission has been fixed by the creditors, “of five per cent upon 
a sum not exceeding fifty thousand dollars, of three per cent upon sums above fifty thousand 
dollars, and not exceeding one hundred thousand dollars, and of two per cent upon all sums 
exceeding one hundred thousand dollars,” must be calculated upon the whole amount of 
money actually received or disbursed by them, and not upon the amount of each separate 
distribution. 

Appeal by the attorney of the syndics from a jadgment reducing the fee allowed to him in a 
tableau filed by the syndics. The appeal was taken before the adoption of the constitution 
of 1845. Held, that the constitution of 1845 having provided, art. 71, that “no court or judge 
shall make any allowance by way of fee or compensation, in any suit or proceedings, except 
for the payment of such fees to ministerial officers as may be established by law,” the court 
is without jurisdiction to affirm, increase, or reduce the allowance, and that the appeal must 
be dismissed. 

The syndics of an insolvent estate cannot appeal from a judgment amending a tableau of dis- 
tribution, by directing a sum allowed to the mortgage creditors to be classed as a moveable, 
and subjected to the payment of law charges, the amendment being beneficial to the mass of 
creditors. 


vw. 
His CREDITORS 


PPEAL from the District Court of the First District, Buchanan, J. 

Bodin for the appellants. Graihel, contra. 

The judgment of the court was pronouned by 

Sure tt, J. This case comes before us on two appeals, one taken by the 
syndics, and one by A. Bodin. 

A tableau of distribution having been filed by the syndics, Grailhe filed se veral 
oppositions. A portion of these oppositions were sustained. 

We proceed to consider them in the order in which they were discussed at 
the bar. 

I. The first opposition was to a charge on the tableau, under the head of 
‘‘new charges of the estate,” in these words: “Clerk of syndics, $200.” The 
counsel for the syndics, as appears by a bill of exceptions, offered a witness to 
prove ‘at what time, and on what occasion, the services were rendered, and the 
necessity, as well as the value of the services rendered by the clerk employed 
by them.” This testimony the court refused to receive, on the ground that the 
law does not authorise syndics to compensate persons employed by them as 
clerks, and that the testimony was therefore irrelevant. 

Under the vague and general allegation of the tableau— Clerk of syndics, 
$200”—we think the evidence was properly rejected. The syndics receive a 
compensation for their services in the shape of a commission. Among the ser- 
vices which the law expects them to render, is the keepinz of proper official ac- 
counts. Cases may occur in which extraordinary skill a» an accountant might 
be required to unravel complicated accounts, left in confusion by the insolvent; 
and, in such cases, upon a distinct and explicit allegation by the syndics of the 
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difficulties and necessities of the case, we are not prepared to say thattestimony panpgLur 
in support of such allegations would be inadmissible. Such was not the allega- 
tion of this tableau; and, moreover, it is shown by the smallness of the fund now 
proposed to be distributed, and other circumstances, that the business of the 
syndics since the former tableau was made, and in reference to which this charge, 
expressly classed under the head of new charges, was incurred, could not have 
been of so onerous and complicated a character as to require services of this na- 
ture at the charge of the fund. Weconcur with the judge of the court 
below that the hire of the clerk should be borne by the syndics themselves. 
It was urged as a reason for sanctioning this charge, that the syndics have dis- 
played great zeal and intelligence in the management of this estate. However 
praiseworthy such qualities, the law gives no extra allowance for them. Dili- 
gence and reasonable skill are always expected; and it is as a compensation for 
them that the commission is granted by the statute. 

The charge was properly erased from the tableau. 

II. The next item opposed was that of $250, an allowance to the attorney 
appointed to represent the absent creditors, which the syndics had paid to him 
before filing the tableau. It was opposed on the ground that the fees of an at- 
torney appointed in behalf of the absent creditors should, in no case, be paid by 
the mass of creditors, but should be levied on the amount of the sums recovered 
for the account of the absent creditors. Such isthe very language of the statute ; 
and this provision of law has been already enforced by the former Supreme Court, 
in the case of Bijotat v. His Creditors, 1 Rob., 272. In that case, the court also 
considered and refuted the argument, then, as now, advanced, founded upon art. 
3164 of our Civil Code. 

It ig also urged that the syndics paid this charge under an express authoriza- 
tion of the court. 

There appears in the record an er parte order, rendered some years since, on 
motion of counsel, (in whose behalf it is not stated, but we presume of the attor- 
ney thus appointed,) by which it is ordered that a fee of $250 be taxed as part 
of the costs in this case, as a compensation for his professional services rendered 
to the absent creditors. It is said, also, that the syndics paid the amount on pre- 
sentation of a copy of this order. Itis argued that by the act of 1837 (Session 
Acts, p. 95,)syndics are commanded to deposit their collections in bank, to keep 
a bank book, and on no account to remove or withdraw said deposits, or any part 
thereof, untila tableau of distribution shall be homologated, or unless ordered by 
a competent court, and then only to pay such debts as may be ordered for pay- 
ment. The law imposes, also, for the violation of its provisions, a heavy penalty in 
the form of twenty per cent interest, and dismissal from office. Here, itis said, 
there was an order of court directing the payment. 

This law was intended to place additional safeguards around the rights of cre- 
ditors; and we cannot consider it as abrogating the pre-existing salutary provis- 
ions with regard to a tableau of distribution, at which all creditors may appear 
and exercise the right of opposition, and as substituting in its stead the duty of 
payment upon an ex parte order, rendered at the instance of the person to whom 
the payment is to be made. 

The item was properly erased from the tableau. 

III. The next item opposed, was a charge by the syndics of five per cent 
commission on an amount stated as new collections. The opponent contends 
that, as the syndics had received a commission, under a previous tableau, of more 
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than $4,000, at the rate of five per cent on the first $50,000, three per cent on 
the next $50,000, and two per cent on the residue, as prescribed by the statute 
of 1826, (2 Moreau’s Digest, p. 437,) and as the new collections which figure on 
the present tableau form part of the same mass or estate, the commission should 
only now be charged at two per cent. The syndics, on the contrary, contend 
that, on every new distribution, they have a right to charge independently of the 
previous tableau. 

This claim of the syndics we do not consider justified, either by the letter, or 
the spirit of the statute. Both funds were parts of the same mass, and the 
commission should be graduated according to the total product of the estate, and 
not according to each separate distribution. A contrary interpretation fmight 
jead to abuse, by holding out an inducement to syndics to file several tableaux, 
from time to time, for the purpose of securing the five per cent commission on 
each. 

The reduction of this item was properly made by the court below. 

IV. The item of disbursement to a surveyor for a plan of certain real 
estate, it is conceded by both parties, should-have been placed to the debit of the 
particular asset, for the benefit of which it was incurred. It would seem that 
the court below was of this opinion, and that the omission to do so was a mere 
oversight. It should be corrected accordingly. 

V. The nextitem opposed was the fee proposed to be allowed to the at- 
torney and counsel of the syndics, which was put down at $700, and reduced by 
the judge to $400, from which decision the counsel, in his individual character, 
has appealed. 

With regard to this appeal, an obstacle presents itself, which, although not 
suggested by the appellee, we are bound to notice. 

At the time when the appeal was taken, the now existing constitution, although 
framed, was not yet adopted by the people. Since that time the constitution 
has been adopted, and has been ordained and established as the constitution of 
the State of Louisiana. The constitution contains the following provision : 
‘No court or judge shall make any allowance by way of fee or compensation in 
any suit or proceedings, except for the payment of such‘ fees to ministerial 
officers as may be established by law.” Art. 71. This prohibition is universal 
in its terms, except as therein excepted. It applies to all courts and to all allow- 
ances of fees, except the fees of ministerial officers. We are without jurisdic- 
tion either to affirm, increase or reduce the allowance in question. This appeal 
must, therefore, be dismissed. 

VI. The next opposition relates to a sum of $227 93, which is stated in the 
tableau thus: ‘Amount of interest received from the Consolidated Bank, 
$227 93." As we have been unable to identify this interest with any particular 
funds, the proceeds of sale of real estate, we are obliged to consider it as moveable, 
in accordance with the opinion of the court below. It was rightfully subjected, 
therefore, to law charges, under article 3158 of the Civil Code. 

VII. The next opposition relates to a sum of $241 44, which is thus stated 
in the tableau: ‘ Interest received of Pepin, on his notes for the price of a 
portion of’said last mentioned lots.” It was given by the tableau to the mort- 
gage creditors. On the opposition of Grailhe, the court declared it to be a move- 
able and subject to the law charges, and amended the tableau accordingly. 

This amendment was beneficial to the mass of creditors, and detrimental to 
the mortgage creditors. ‘The mortgage creditors have not appealed, and upon 
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the appeal of the syndics we ought not to reverse the decree of the court below; = PaxpEtty 
for, in accordance with the decision in the case of Ferguson v. Hall, 19 La. 278, His Gameaeinn 
we consider the syndics as incompetent to take an appeal as to the decree upon 
this item. The principle would indeed apply to some other disputed items con- 
sidered above, in which cases, however, its application was unimportant, since 
we concurred as to them with the court below. 
Lastly, the rights of Grailhe to the reimbursement of the sum of $497, paid 
by him as contribution to law charges, is not disputed, so far as there may bo 
funds left on hand for that purpose. 
It is, therefore, decreed, that the appeal of A. Bodin be dismissed, the said 
A. Bodin paying one-half of the costs of the said two appeals. And it is further 
decreed, that, as to the judgment from which said syndics have appealed, (and 
exclusive of the judgment as to the fee of A. Bodin, which will remain as 
though no appeal had been taken), so much thereof be affirmed as is consistent 
with the opinions above expressed, and that in other respects the same (exclu- 
sively as aforesaid) be reversed. And this case is now remanded to the court 
below, with instructions to said court to amend the tableau of distribution accord- 
ing to the principles above set forth, and for further proceedings according to law ; 
one-half of the costs of the said two appeals, to be borne by the insolvent estate. 





PowE.Lu v. KELLAR. 


No appeal will lie from an order of a court, to which a case had been transferred for the pur- 
pose of being cumulated with other proceedings, directing its re-transfer, on the ground of 
he illegality of the original removal. 1e order is an interlocutory one, and works no 
the illegality of the original lL Ti d terlocut 1 k 
irreparable injary. 


PPEAL from the District Court of the First District, Buchanan,J. F. B. 
Conrad, for the plaintiff, moved to dismiss the appeal on the ground that 
the judgment was one from which no appeal could lie, being interlocutory, and 
working no irreparable injury. 
Hoffman, for the appellant, contended that the appeal should be sustained, 
having been taken from a judgment declining to take jurisdiction of the case. 
The opinion of the court was delivered by 
Suet, J. Powell brought suit against Kellar in the Commercial Court. 
Kellar denied Powell’s claim, and filed a plea in reconvention against Powell. 
The cause having been tried, and a verdict rendered in favor of Powell, Kellar 
took an appeal. Pending this appeal, Powell transferred all his rights and inter- 
est in the judgment against Keilar, to the New Orleans Canal and Banking 
Company ; and, on the 5th of August, 1841, an order was entered of record in 
the cause, upon filing and suggesting the notarial act of transfer, subrogating 
the bank to the judgment, and to all the rights, privileges, ete., which Powell 
possessed against Kellar, in virtue of said judgment. On the appeal this court 
reversed the judgment, and remanded the cause for a new trial. 
Soon after the cause was remanded, Powell made a cession of his property to 
his creditors, in the First Judicial District Court, and the usual order, staying 
proceedings, etc., was granted. 
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Subsequently, the attorney of Kellar appeared for him in the Commercial 
Court, contradictorily with the counsel of plaintiff, and upon suggestion ‘of the 
failure of Powell in the District Court, it was moved and thereupon ordered by 
the Commercial Court, that the cause be transferred to the District Court. The 
order does not state what was to be done with the cause in the District Court; 
but we presume the intention was, that it should be cumulated with the pro- 
ceedings in the matter of the cession of Powell. 

After the record was thus transferred to the District Court, the bank filed an 
exception to the jurisdiction of the District Court, pleading the nullity of the 
order of tranfer,and praying that the cause be re-transferred to the Commercial 
Court. 

The District Court sustained the plea, and ordered the re-transfer. 

From this decree of the District Court, Kellar has appealed. 

The counsel for the appellee contends that the decree of the District Court 
was not appealable, being an interlocutory decree, and not working an irreparable 
injury. We think the objection well taken, and accordingly must dismiss the 
appeal. Had the Commercial Court refused to resume the consideration of the 
cause, we would, on an application in proper form to this court, have granted a 
mandamus, commanding the Commercial Court to proceed to try and adjudge 
the cause. C. P. 837. 

Appeal dismissed. 





Hanp v. TALIAFERRO. 
Hitz v. TALIAFERRO. 


The 9th sec. of the statute of 28th «March, 1840, which declares that no citizen of another State 
shall be arrested at the suit of a non-resident creditor unless it be made to appear that the 
debtor has absconded from his residence, authorizes an arrest only where the debtor has 
absconded from his last place of residence. A debtor alleged to have absconded from a State 
in which he resided at the time the debt was contracted, but who is shown to have since 
resided for several years in another State, cannot be arrested. 

Sec. 10 of the statute of 28th March, 1840, declaring certain acts presumptive evidence of 
fraud, applies only to debtors residing within the State. 


PPEALS from the District Court of the First District, Buchanan, J. 
Stockton and Steele, for the appellants. 
Holland and Preston, for the defendant. 
The judgment ofthe court was pronounced by 
Eustis, C. J. The defendant in these cases was discharged by one of the 
judges of this court at our last sitting. The cases were then argued before a full 
bench, and the judges were unanimously of opinion, that the defendant had been 
unlawfully arrested and held in custody. ° 
He had been arrested under the 9th and 10th sections of the act of 1840, to 
abolish imprisonment for debt. The judge of the District Court had ordered 
his discharge, and the cases were heard on an appeal from that order. 
The 9th section provides, ‘that no citizen of another State shall hereafter be 


arrested in this State at the suit of a non-resident creditor, except in cases where 


it shall be made to appear that the dcbtor has absconded from his residence.” 
Laws of 18140, p. 133. 
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The defendant is a citizen of the State of Texas, and has resided there for 
four years. It is not alleged that he has absconded from that State, but it is 
charged that he had previously absconded from the State of Mississippi. * 

Our opinion is, that the words of the statute, absconded from his residence, 
mean his present place of residence. In the French text, the corresponding 
words are s’est enfui de son lieu de residence. 

The 10th section relates evidently to debtors who have resided in this State. 
It is made exclusively with a view to our own laws. It considers many acts 
fraudulent which are lawful by the laws of other States. 

There may be cases which will present difficulties under this 9th section; 
but, it being conceded that the defendant has publicly and openly had his resi- 
dence in Texas for four years, and no allegation being made which in any manner 
weakens that fact, we feel bound to affirm the order of the district judge. 


Judgment affirmed. 





De Lizarpr et al. v. BLANCHARD. 


HIS case was remanded to the Commercial Court to be tried, on the appli- 
cation of either party, by a special jury of merchants. There was no 
decision on any question presented by the case. 
L.. Janin, for the plaintiffs. W. S. Upton, for the appellant. 





FuEeNTEs ¢. CABALLERO. 


Proof of an offer by the purchaser toreturn a slave bought by him, and that the offer was 
rejected by the vendor, is sufficient evidence of a tender to entitle him to recover in a redhi_ 
bitory action. It is not necessary that the person of the slave should have been actually 
produced and tendered to the vendor. 

Where the vendor is ignorant of the vices of the thing sold, he is only bound to restore the 
price, and reimburse the expenses occasioned by the sale and those incurred for the preser- 
vation of the thing. C. C. 2509. Funeral expenses, when the slave has died, and the costs 
of suit and fees of counsel employed in the redhibitory action instituted by the purchaser, 
are not included among the charges to which the vendor is, in such cases, subjected. It is 
only where the vendor knows the vice of the thing sold and omits to declare it, that he is 
answerable indamages. C- C. 2523. 


PPEAL from the District court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 
Kine, J. The plaintiff, F’. Fuentes, instituted this suit to recover from the 
defendant, Caballero, the price of a female slave, sold by the latter to the for- 
mer, alleging that, at the time of the sale, she was afflicted with a redhibitory 
disease, of which she subsequently died. The defendant called Barnada Lian- 





* The potitions allege that the defendant “for the purpose of evading the payment of his 
just debts, since the creation of the debt above claimed, absconded from the State of Missis- 
sippi, then his residence, and fled to the Republic of Texas, and to parts thereofthen unknown 
to your petitioner and his other creditors.” 
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droand Antonio Gavaitac, in warranty. The cause was submitted to a jury, 
who rendered a verdict in favor of the plaintiff, for the price of the slave, and 
$200 for expenses incurred, and in favor of defendant against his warrantors for 
the price of the slave, and $200 for expenses. A judgment was rendered in the 
court below in conformity with this verdict, from which the warrantors, after an 
unsuccessful application for a new trial, have appealed. The plaintiff and de- 
fendant acquiesce in the judgment, take no appeal, and, as between them, no 
question arises. 

The grounds relied upon in the court below, and urged in this, in support of 
the application for a new trial are : 

Ist. That the verdict is contrary to law and evidence. 

2d. That the sum of $200, awarded as expenses, was not proved. 

3d. That the court erred in allowing receipts of the Charity Hospital, for care 
given to Mary Ann, which was not the name of the slave whose price was in 
contest, to go to the jury. 

These will be considered, inverting their order : 

I. In the petition it is specially averred, that the plaintiff, ‘* as soon as he dis- 
covered that the slave was afflicted with a chronic and incurable malady, applied 
to the defendant to take her back, and return the purchase money”; and the 
allegation is fully supported by the testimony of E. Briggs, the attorney origi- 
nally employed to institute the suit. It is true that the person of the slave was 
not actually produced and tendered to the defendant. This, however, has been 
held not to be necessary, where the offer to return has been made and rejected. 
18. Le. 599. 

II. The judge did not err in permitting the receipts of the Charity Hospital, 
for services rendered to Mary Ann, accompanied, as they were, with other 
evidence that the sums had been paid, to go to the jury. The objection could 
only be to their effect, leaving the identity of the person named in the receipts 
with the slave described in the act of sale to be subsequently established ; and 
this appears to have been done satisfactorily to the jury. 

III. The finding of the jury is in the following words: “* Verdict in favor of 
the plaintiff, with medical attendance and funeral expenses, with costs of the 
court. Price of slave $750 ; expenses $200=$950. Verdict in favor of de- 
fendant against the warrantors, with professional and funeral expenses, and costs 
of the court. Price of the slave $680; expenses incurred $200=$880.” 

When the seller is ignorant of the vices of the thing sold, he is only bound to 
restore the price, and to reimburse the expenses occasioned by the sale, as well 
as those incurred for the preservation of the thing. Civil Code, art. 2509. 

The costs of suit, fees of counsel, and funeral expenses, are not included 
among the charges to which the seller is, in such cases, subjected. It is only 
where he knows the vice, and omits to declare it, that he is answerable in dam- 
ages. Civil Code, art. 2523. In the present instance no such previous know- 
ledge is alleged in the pleadings, and we think none was proved on the trial. 

It becomes necessary to correct the verdict, as far as relates to the sum award- 
ed to reimburse expenses incurred. The evidence shows, that the slave was in 
the hospital sixty-three days, at one dollar a day. 

It was urged in the court below, upon the motion for a new trial, that the slave 
had been sold to Caballero by Liandro alone, the wife of Gavafac, whereas a 
judgment has been rendered against both these parties. The answer of the 
district judge to this objection is conclusive. The defendant in his answer 
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avers, that he purchased from both the warrantors, and the latter, in their 
answer, say, that their slave, when they sold her to Caballero, was sound and 
healthy. Their joint ownership is no where denied in the pleadings. 

With the exception of the error already noticed, we think that the evidence 
supports the verdict of the jury; and the means being furnished in the: record 
of making the correction, justice does not require that the cause be remanded. 

It is, therefore, ordered, adjudged and decreed, that so much of the judgment 
of the District Court, as awards the sum of $200 to the defendant, to be paid by 
the warrantors for expenses, be annulled and reversed. It is further ordered, 
that the defendant recover of the warrantors $63, the amount of expenses in- 
curred for the medical treatment of the slave Mary. In other respects said judg- 
ment is affirmed as between the defendant and warrantors ; the defendant, Ca- 
ballero, paying the costs of this appeal. 

Schmidt, for the plaintiff. Bodin, for the defendant. Canon, for the appel- 
lants. 





McCrea v. MarsHALL. 


Where in answer to an action to recover an amount agreed to be deducted from the price of 
land purchased by plaintiffon account of adeficiency in the quantity, defendant avers that 
there was no deficiency, the burden of proving that there was no deficiency is on him, he 
pleading it specially as matter of defence. 

Contracts or agreements relative to personal property, or for the payment of money, above 
five hundred dollars in value, must be proved by at least one credible witness, and other 
corroborating circumstances. C. C. 2257. 

A purchaser of property entitled to a deduction from the price, will not lose his right to such 
deduction, by failing to assert his claim at the time that an order of seizure and sale is taken 
out by the vendor. Per Curiam ; The fact that he abstained from availing himself of the right 
ina former suit, does not preclude him from claiming the amount in another action. C. C. 2265. 


PPEAL from the Commercial Court of New Orleans, Waits, J 
Eggleston, for the plaintiff. Stevens and Grymes, for appellant. 

The judgment of the court was pronounced by 

Kine, J. On the 7th of March, 1842, the plaintiff McCrea, purchased from 
Thomas Barnard, a tract of land, lying in the parish of Terrebonne, represented 
in the act of sale to contain 760 acres, for the price of $6080, for which sum 
the purchaser gave his promissory notes, bearing eight per cent interest from 
their date, and a mortgage was retained upon the land to secure their payment. 

In 1843, Marshall, the defendant, purchased these notes from Barnard. 
Pending the negotiation for their transfer, both parties were notified by McCrea, 
that a deficiency of 190 acres had been discovered in the quantity of the tract. 
Acting upon the supposed truth of this representation, a deduction was made by 
Barnard, of $700 or $800 from the price which Marshall was to have paid for 
the notes. After the maturity of two of the notes, Marshall obtained an order 
of seizure, by virtue of which the mortgaged property was sold on the 24th 
June, 1844, and produced $7600, of which sum, $7206,99 were applied to the 
extinction of his claim, that being the full amount of the notes, with the interest 
from their date to the day of sale. 

McCrea instituted this suit against the defendant for the recovery of the sum 
which had thus been deducted from the price of the notes, with interest from the 
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7th March, 1842, alleging that the reduction had been made for his benefit, and 
that Marshall had promised to give him the credit. There was a judgment in the 
court below in favor of the plaintiff fon $750, from which the defendant has 
appealed. The plaintiff, in his answer to the appeal, asks that the judgment of 
the inferior court be so amended as to allow him interest, as claimed in his 
petition. 

The character of the transaction between Barnard and Marshall, the under- 
standing of the parties in relation to it, and the assumpsit of Marshall, are to be 
found in a letter from the latter to McCrea, dated at New York, August 8th, 
1843, from which the following is an extract : 

‘*On my arrival here, yesterday, I received your favor of the 16th ult., and 
now hasten to reply to your enquiries. I settled with Barnard by his deducting 
some $700 or $800, for the land you say is short. This was the only and the 
best settlement I could make, as he had all the law on his side, the land having 
been described in the deed by metes and bounds. Had hard work to get 
what I did. In truth, I considered it so much saved ; for, agreeably to the law, 
my lawyer informed me Barnard was not bound to you for any deficiency, but 
only to me by way of misrepresentation, and even that, perhaps, somewhat 
doubtful. You are actually bound in the whole amount of the notes to the 
holder of them—still I am willing to allow you the amount I got off, less the 
expenses incurred in making the settlement.” 

. The defences which Marshall opposes to the plaintiffs action are : 

1st. That there was no deficiency in the quantity of the land. 

2d. That the contract between himself and the plaintiff was subsequently 
modified, and the credit to be given made to depend upon prompt payment of the 
notes, which condition was not complied with. 

3d. In this court he pleads, that the judgment rendered for the seizure and 
sale of the mortgaged property has the force of the thing adjudged against the 
claim of the plaintiff. 

I. It does not appear, nor is it material to the presentinquiry, whether there was 
or not a deficiency in the quantity of land conveyed by Barnard to McCrea. 
From the evidence, it is clear, that Marshall, acting upon the suggestion of the 
defendant, obtained a deduction of $700 or $800 from the price which he was to 
have paid for the notes. It is equally clear, that the understanding of the parties» 
at the time, was that the deduction was made for the benefit of McCrea, and that 
Marshall subsequently promised to credit him with the amount. It further ap- 
pears, that Marshall has collected from McCrea the full amount of the notes, 
with eight per cent interest from their date. 

If, however, it were important to ascertain whether the deficiency exist or 
not, the burthen of proof rests upon the defendant, who pleads it specially as 
matter of defence. 

The fact that he subsequently caused the land to be seized and sold, repre- 
senting it in the proceeding and sale to contain seven hundred and sixty acres, 
is not sufficient proof to establish that to be the quanjity of the tract; and this 
is the only evidence in support of that averment. 

II. An effort was made, upon the trial, to prove that, in January, 1844, a dif- 
ferent contract was entered into between Marshall and McCrea, in relation to 
the sum deducted from the price of the notes; but we consider the evidence ad- 
duced for that purpose insufficient. The proof of contracts or agreements above 
five hundred dollars in value, must be made by at least one witness, and other 
corroborating circumstances. A single witness has testified in relation to it, and 
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the record furnishes no additional circumstances in support of the alleged agree- 
ment. Civil Code, art. 2257. 3 La. 211. 19 La. 265. 2 Rob. 211. 

III. In support of the plea of res judicata, the defendant relies upon the order 
granted for the seizure andsale of the mortgaged property, contending that the 
plaintiff should have urged his claim in that proceeding. It was not pleaded, 
however, in compensation, or otherwise, and has never been in contest between 
the parties, or the subject of judicial inquiry, until the commencement of this 
suit. The fact that he abstained from availing himself of it in a former suit, 
does not preclude him from claiming the sum in a separate action. 6 Mart. N. 
S. 252. Civil Code, art. 2265. 

The court below awarded to the plamtiff $750, which we think just; but it 
erred, in our opinion, in not allowing eight per cent interest upon this sum, from 
the date of the notes to that of the sale; and further, in not allowing interest 
upon the principal sum, from judicial demand. Marshall has collected from the 
plaintiff the full amount of the notes, with eight per cent interest from their 
date. Had the credit due been given, to take effect from the date of the notes, 
interest upon that sum would have ceased to accrue; and Marshall would have 
collected upon his execution, the price of the land, less $750, with eight per 
cent interest from 7th March, 1842. 

It is, therefore, ordered and decreed, that the judgment of the Commercial 
Court be amended ; and that, in addition to the sum of $750, awarded in said 
judgment to the plaintiff, he recover of the defendant the sum of $137,50, be- 
ing the interest at eight per cent, from the 7th March, 1842, to the 24th June, 
1844, upon the said sum. It is further ordered that the plaintiff have legal in- 
terest upon $750, from judicial demand. In other respects, said judgment is 
affirmed, with costs. 





Rascu v. His Crepirors. 


The syndics of the creditors of an insolvent by whom bank stock had been pledged to secure 
the payment of a loan, cannot resist the right of the creditorto have the stock sold for the 
re-payment of the amount loaned, on the ground that the sale could only be made at a great 
sacrifice. There is no alternative, but to redeem,the stock by paying the debt for which it 
was pledged, or to sell it. 


PPEAL from the District Court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 

Eustis, C. J. The insolvent had pledged to the New Orleans Improvement 
and Banking Company one hundred and five shares of the capital stock of the 
company, to secure the payment of a sum of money loaned. 

The creditor applies to the court to compel the syndic to sell this stock, in 
order that the proceeds may be applied to the extinguishment of the debt. 

We do not see how the right of the creditor can be questioned to have the 
thing pledged to him sold, nor do we think that any thing is gained to the credit- 
ors of Rasch, by protracting the liquidation of the affairs of the syndicate by 
delaying to dispose of the property surrendered. 
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If a great sacrifice would be made by the sale, there is nothing to prevent the 
redemption of the stock by the creditors of Rasch ; but there is no other alter- 
native but the payment of the debt to the creditor, or the sale of the stock by 
the syndic. + . 

The judgment of the District Court is, therefore, reversed, and the syndic 
ordered to sell the stock, as prayed for by the appellants; the appellee paying 
costs in both courts. 

Marsoudet, for the appellants. Roselius, for the syndics. 





FERNANDEZ v. BEIN. 


Where the highest and last bid, made at a judicial sale, is insufficient to discharge a mortgage 
existing onthe property entitled to a preference over the claim of the judgment creditor, 
there can be no adjudication. C. P. 684. 

One to whom a slave; advertised for sale as in a state of unconditional slavery, is adjudicated 
at a judicial sale, cannot be compelled to comply with his bid, if it turn out that the slave is 
a statu-liber. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
Deslix for the appellant. Denis and Pitot, contra. 

The judgment of the court was pronounced by 

Eustis, C. J. On the 18th of October, 1842, Eulalie Cheval, a free person 
of color, sold to the defendant a certain negro slave, named Sarah, then about 
nineteen years of age, for the sum of $420, on a credit of six months. 

For this sum she gave a note, endorsed by her husband, bearing interest, 
of which the plaintiff is the holder. ‘To secure the payment of this note and 
interest, the defendant executed a mortgage on the slave Sarah, which mort- 
gage was duly assigned to the plaintiff. 

The plaintiff prayed for an order of seizure and sale of the slave, to satisfy 
the debt, interest and costs. 

The note was identified by the notary with the mortgage; and the remedy 
which the plaintiff seeks is dependent on the act of sale and mortgage before 
recited. 

The sheriff’s return states that the slave was adjudicated to J. J. Jandot, 
for $600 ; but that nothing came to his hands from the sale, by reason of Jandot’s 
not complying with the conditions of it. 

A rule was taken on the sheriff, at the instance of the plaintiff, to show cause 
why he should not pay the plaintiff the amount due on his note. The answer 
of the sheriff charges that Jandot has refused to pay the price, on account of 
certain mortgages recited in the recorder’s certificate ; and because the slave 
Sarah is only a slave for a term of years, or a statu-liber, and not a slave for 
life ; and that she was advertised, unconditionally as a slave. 

Jandot, being called in as a party by the sheriff, makes substantially the same 
pleas for the non-payment of the price of the slave. 

I. As tothe mortgage. The recorder certifies that the slave is subject toa 
mortgage of $1000, by act passed before Ducatel, notary, dated 6th December, 
1841, and recorded on the lst of February, 1842, granted by Eulalie Cheval 
to Edward Jones. This mortgage is recited in the act before mentioned by 













































which the slave Sarah was sold to the defendant. Jn this act, Theodule Drou- yursanpez 


et, of this city, intervenes and ‘declares that, “being the last bearer of the above 
two mentioned notes of $500 each, forming the amount of $1000, mortgaged 
in favor of said Edward Jones, he doth ‘by these presents, give a full discharge 
ak aE ee ee ee 
nexed.”’ 

We have not before us the act of Dec. otk; 1641, in which the mortgage is. 
stipulated, and we do not see any sufficient connection between this mortgage 
of $1000 and the declaration of Dreuet, to authorise us to determine. that it is a 
lawful release of the mortgage; and we presume the recorder of mortgages 
came to the same conclusion. Se TN To ee ee 
been released, and we must consider it as still existing. 

The bid of Jandot was for $600. If the mortgage for $1000 existed, it is 
obvious that, under the 684th article of the Code of Practice, there was no sale. 

II. But if the mortgage did not exist, the plaintiff's situation is not benefitted 
by it. He can have-no rights over the slave mortgaged, other than his assignor 
the vender, had. In the sale for the price of which this note is given, there is 
this condition : 

Tan qerenesh ei eigenen iain dies without which 
it should not take place, that, in case during the space of ten years from this day, 
the father of said slave Sarah, Francis Lockwood, should be willing to purchase 
his said child, Sarah, or, in case of her father’s death, said Sarah should be will- 
ing to use the same privilege of purchasing herself, said Mrs. J. D. Bein, duly 
authorized by her husband, promises and obligates herself, her heirs and assigns, 
or any other possessors after her, of said slave, to desist of the possession of said 
Sarah, in favor of her father, said Francis. Lockwood, or of herself, his said 
daughter Sarah, provided he or her should reimburse te said Mrs. Bein, her 
heirs or assigns, or any lawful possessors of said slave, the above specified sum 
of $420, the amount of the present: sale.” 

By this clause, so far as relates to the vendor and vendee, this slave obtained the 
privilege of becoming free by purchasing herself in a certainevent. If, d 
the ten years subsequent to the sale, her iather should die, and she pay the 
of $420 to the purchaser, or her assigns, so far as these parties were concerned, 
the slave, Sarah, would be entitled to her freedom. Civil Code, arts. 37, 193, 
194, 195, 196. 

She became a statu-liber—her condition was thereby changed, and the plain- 
tiff is estopped by his own act from treating her as a slave for life. \She was 
advertised for sale as a slave unconditionally, and she was, by the plaintiff's own 
contract, that is by the contract of which he claims the benefit by assignment, in 
enforcing the payment of the price by a judicial sale, created a slave for years, 
and, as such, she ought to have been advertised. 


It must be understood, thet or opinion of the change of condition ofthis slave, . 


is confined exclusively tothe party defers me as plaintiff, watts et, 
the purchaser at the sheriff's sale. 

III. If the mortgage oxisted there was no gale ; and, if it did 
was no legal advertisement. Either 
sions. 
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ParItHEs v. THIELEN 


The retarn made by a sheriff on a fi. fa. is not conclusive against third persons. Parol evi- 
dence is admissible to explain circumstances connected with the proceedings mentioned 
in the retarn. 

A sheriff in whose hands a fi. fa. had been placed, levied it on certain twelve-month bonds 
belonging to the debtor, in the hands of another sheriff, who refused to deliver themon the 
ground that his costs inthe action in which the bonds were taken, had not been paid. The 
creditor made no offer to advance the costs, nor propounded interrogatories to the officer in 
whose hands the bonds were, as a garnishee. In an action against the sheriff for damages, 
in consequence of his failure to advertise and Sellthe bonds: Held, that the officer in whose 
hands the bonds were seized, was entitled to retain them till his costs were paid ; and that 
the facts show no want of diligence on the part of the defendant. 


PPEAL from the District Court of the First District, Buchanan, J. 
Deslix for the appellant. Roselius, for the defendant. 

The judgment of the court was pronounced by 

Surpett, J. Many of the facts connected with this action are recited at 
length in the case of Simpson v. Allain, decided by the former Supreme Court, 
in May, 1844. See 7 Robinson, 500. 

Referring to the recital there made, we only briefly state, now, such facts as 
are indispensable to the consideration of this cause, including some that were 
not in evidence in that suit. 

Simpson sued Madame Wiliz and the present plaintiff, on a note. Madame 
Wiltz was drawer; Madame Pailhés was endorser. Judgment was obtained 
against Madame Wiltz. Simpson issued execution, and the writ of fiert facias 
was returned as will presently be stated. Judgment was obtained against Ma- 
dame Pailhés. One Davis paid the amount thereof to Simpson. Madame 
Pailhés subsequently reimbursed to Davis the amount he had paid for her. 

On the same day that the payment was made to Simpson by Davis, an order 

,of court was made, on Simpson’s motion, subrogating Madame Pailhés to 
Simpson’s rights, on a suggestion that she, as endorser, had paid Simpson the 
debt, interest and costs. , 

The plaintiff now attempts to make Thielen, a former sheriff of the District 
Court of the First District, liable, on the ground that, through his laches, Simp- 
son failed to collect the money from Wiltz, under his fier? facias—that Simpson 
consequently exacted payment of her, the endorser—that she now stands subro- 
gated to Simpson’s rights—and that the sheriff is, consequently, responsible to 
her for the amount thus paid to Simpson. 

The return upon the writ of fieri facias, issued at the suit of Simpson against 
Madame Wiltz, is as follows: ‘Rec’d 14th January, 1843. My predecessor 
had seized, on the same day, in the hands of Valerien Allain, Esqr., Sheriff of 
the parish of Orleans, two notes or bonds, of Charlotte Gambes, favor of Augier 
§ C. Cabouret, received by the said sheriff Allain, in the case of Adéle Mon- 
treuil, wife of Evariste Wiltz, v. Moreau, dated 25th June, 1842, at 12 months : 
one for $469,60, and the other for $100. No other property found to seize, af- 
ter due demand of both parties. Returned 4th Monday of February, 1843. 

(Signed, ) A. Meynier, Deputy Sheriff.” 

When this writ was received, Thielen was sheriff: before it was returned, 

Thiclen was superseded in office by Lewis ; and this return was made by Lewis’ 






































deputy. Having established these facts, Thielen offered to prove by several p,itues € 
witnesses, what really occured in the execution of the fieri facias. The plain- eae * 
tiff excepted, on the ground that the proposed testimony would contradict the 
return. The court received it, and the plaintiff took his bill of exceptions. 
The court below did not err. The return was not made by Thielen, and is not 
evidence against him. The testimony, moreover, does not contradict, but only 
explains circumstances connected with the proceedings stated in the return. 

This testimony, thus excepted to, but received by the court, establishes, that 
Thielen having laid a siezure in Allain’s hands, called repeatedly on Allain to 
deliver the bonds; and to these repeated demands, Allain, as he had a right te 
do, refused to accede, on the ground that: his costs in the suit of Wiltz v. Mo- 
reau, in which case he had received the bonds in payment of the price of prop- 
erty sold by him under fieri facias, had not been paid. The efforts of Thiclen 
and his deputies to get the bonds, were frequent and earnest. Simpson’s coun- 
sel called to ask why the bonds were not advertised, and was informed that 
Thielen could not advertise them, because he @ould not get possession of them. 
Simpson did not offer to advance the amount of Allain’s costs; he did not, be- 
fore the expiration of the writ, propound interrogatories to Allain as garnishee, 
nor did he, or his counsel, express any dissatisfaction with the sheriff’s reason 
for not advertising. For what was done by his successor in office, it cannot be 
pretended that T’hielen should be answerable; andas far as his own doings are 
concerned, Thielen appears to have acted with diligence and zeal, and with the 
knowledge and implied approbation of Simpson, the plaintiff in execution. 
Even if the subrogation acquired by Madame Pailhés, in the manner already 
stated, would extend to a cause of action of Simpson against the sheriff, T'hielen, 
for alleged laches, which seems questionable, she could certainly stand on no 
better footing than Simpson; and Simpson could not, under the evidence, have 
made Thielen liable. 





Judgment affirmed. 


















HaypeEL rv, Roussex, Executor. 


An answer praying for an amendment of the judgment below, filed on the day on which the 
case was fixed for trial, is toolate. C. P. 890. 

A receipt given by an heir for a certain sum “in full payment of the principal and interest 
coming to him from a particular saccession,”’ will be considered, in the absence of any evidence 
of a contrary intention, as extending to all his claims as heir of the deceased. C. C. 868, 
1940 § 4. 1942. 

‘The nullity of a receipt in full and discharge given to a tutor, executed by a minor after her | 
emancipation, by notarial act, resulting from its not having been preceded by the rendering 
of a full account and the delivery of vouchers by the tatar ten days previously, as required by 
art. 355 of the Civil Code, is a relative, not an absolute nullity ; and the act must have its 
effect, even between the parties, until annulled in a direct action. 

Compensation can take place only where the’ relation of debtor and creditor exists simal- 

taneously. 






PPEAL from the Court of Probates of St. John the Baptist, Ze Blanc, J. 
The judgment of the court was pronounced by 
Kine, J. The plaintiff has instituted this action against the testamentary 
executor of her late tutor, Christophe Hymel, deceased, for the purpose of com- 
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pelling him to render an account of the tutorship, and to pay over to her the 
amount of her inheritances from the successions of her grandfather, her mother, 
and her uncle, which she avers were either received by her tutor or lost by his 
neglect. 

C. Hymel, the grandfather of the plaintiff, died in 1828, leaving four children, 
viz: Christophe, Benjamin, Jean, and Milite, mother of the plaintiff, and a suc- 
cession, consisting, among other things, of six promissory notes, falling due 
respectively in March, 1830, 1831, 1832, 1833, 1834 and 1835. A short time 
after his death, and before his succession had been partitioned, his son Benjamin 
nlso died, leaving as his only heirs his two brothers Christophe and Jean, and his 
sister Mélite, the mother of the plaintiff. The six notes, or their proceeds, 
were then divided among the three survivors, who were the only heirs of both the 
father and the brother. 

In 1833 Mélite died, leaving as her only heirs two children, Amelia, the pre- 
sent plaintiff, and Emélie, both minors, to whom their father, Moise Haydel, was 
appointed the natural tutor. ° 

The two notes which matured in 1834 and 1835 fell in the partition to Jean 
Hymel, who died in 1833 or 1834, leaving as his only heirs his brother Chris- 
tophe, who inherited one half of his succession, and either his sister Mélite, or 
her two children Amelia and Emélie, it does not clearly appear which, who 
inherited the other half. 

Moise Haydel was removed from the tutorship of his two minor children by a 
decree of the Probate Court, rendered on the 20th June, 1835; and onthe 4th 
April, 1836, Christophe was nominated as their tutor by a family meeting, but 
neglected to take his oath of office, or to furnish bond until the 18th October, 
1838. As tutor, he received the two notes of $2,833 33, which became due in 
1834 and 1835, which were found after his death in the possession of his agent. 

Emilie, the sister of the plaintiff, married in 1842, settled, shortly after that, 
with her tutor Christophe for her share of her mother’s succession, with 
the exception of the price of a slave which had not been collected, and in Octo- 
ber of the same year died, leaving as her only heirs, her father Moise, who 
inherited one-fourth of her succession, and the plaintiff, who inherited the re- 
maining three-fourths. 

On the 27th July, 1844, Moise made a donatjon to the plaintiff of his portion 
of the inheritance from his daughter. 

The plaintiff, who is thus the sole representative of her mother, and of her 
sister Emélie, claims from the succession of her late tutor, Christophe Hymel : 

Ist. One-half of the succession of her late uncle Jean, including the two notes, 
each for $2,833 33, due in March, 1834 and March, 1835, which had fallen to 
him in the partition, with five per cent interest from their respective maturities. 

2d. The entire proceeds of the sales of the effects of the succession of her 
mother Mélite, and of those in community between the latter and her husband, 
averring them to be either the proceeds of the separate property of the mother, 
or to belong to her heirs in virtue of her dotal and paraphernal rights. 

3d. Her rights and those of her sister Emélie in the succession of their 
grandfather. 

Credits are allowed for the sum of $1,934 37, received from her tutor with 
five per cent interest from the 5th June, 1840, and for the share of Emélie in the 
mother’s succession, with the exception of the price of the slave Sarah. 

The answer of the defendant was a general denial of indebtedness, and several 
pleas in compensation. 
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The Probate Judge considered that the settlement of Emélie with her tutor, 
and her receipt, included the succession of the uncle Jean, rejected all the plain- 
tiff’s claims as heir and representative of her sister, with the exception of her 
portion of the price of the slave Sarah, and decreedto her one-half the nett 
amount of her mother’s succession, one-fourth of the succession of Jean Hymel, 
including the two notes of $2,833 33 each, and three-fourths of the price of the 
slave Sarah, the remaining fourth having been improperly extinguished by com- 
pensation as will hereafter appear. 

The plaintiff being dissatisfied with the judgment, has appealed. The defen- 
dant, in his answer to the appeal, filed on the day that the cause was fixed for 
trial, asks that the judgment be amended, by allowing several sums pleaded in 
compensation, which were rejected in the court below. It is objected that the 
answer comes too late. 

The 890th article of the Code of Practice is conclusive upon this point: “* The 
appellee shall be allowed to file his answer until the day of argument, if he only 
prays for a confirmation of the judgment with costs; but if he demand the re- 
versal of any part, or damages against the appellant, he shall file his answer at 
least three days before that fixed for the argument, otherwise it shall not be 
received.” 7 Mart. N.S.271. 14 La. 132. 

It will not, therefore, become necessary to consider several of the points pre- 
sented in the appellee’s answer. 

The principal contest upon this appeal has arisen upon the construction and 
effect to be given to the receipt of Emélie to her tutor. The act is dated the 
16th April, 1842, and its material clauses are in the following words : 

“« Appeared, Christophe Hymel, tutor of Amelia Haydel and Emélie Haydel, 
children and heirs of Moise Haydel and Mélite Hymel, who, in good current 
money, etc., pays unto F. D. Haydel, and his wife, the said Emélie, hereto 
authorized, etc. by her husband, the sum of two thousand one hundred and 
thirty-one dollars sixty-two and a half cents, the amount due by the said Hymel, 
tutor as aforesaid, to said Emélie, principal and interest; and the said Felix and 
his wife Emélie, hereby acknowledge the receipt of said sum of two thousand 
one hundred and thirty-one dollars sixty-two cents, in full payment of the prin- 
cipal and interest coming to them from the succession of the said Mélite Hymel, 
deceased, wife of Moise Haydel ; except, however, so far as relates to the said 

Emélie’s share in the price of the slave Sarah, sold, etc., and the price thereof 
not yet paid. They, the said Felix and wife, request of me, the judge, to 
erase the mortgages imposed by law on said Hymel, as tutor as aforesaid, for the 
amount herein above specified as paid.” 

The plaintiff contends that this receipt is to be construed to relate alone to the 
effects included in the inventory of the mother’s succession, that such was the 
understanding of the parties, and that there was no intention to relinquish the 
rights accruing from the successions of the grandfather and uncle. 

The defendant, on the other hand, affirms that it is a final settlement, and 
complete discharge of the tutor from all his liabilities as such, and extends to the 
successions of the uncle, Jean, and the grandfather. 

There is no evidence in the record showing that the intention of the parties 
differed from the plain and obvious meaning of the language used in the receipt. 
In the absence of such proof, it must be governed by the ordinary and well- 
known rules of interpretation: “‘The intent is to be determined by the words 
of the contract, when these are clear and explicit, and lead to no absurd conse- 
quence.” Civil Code 1940, § 4. 
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Terms of art, or technical phrases, are to be interpreted according to their re- 
ceived meaning with those who profess the art or profession. Civil Code, 
art. 1942. 

The words of the receipt are clear and unambiguous. Payment is acknowl- 
edged in full of the principal and interest coming from the succession of the 
mother. Succession signifies the estate, rights and charges, which a person 
leaves after his death. Civil Code, art. 868. Among the rights belonging to 
the succession of Mélite, were, as we have seen, those derived from the succes- 
sion of her father by inheritance, and these were consequently comprehended 
in the receipt. No reference is made in the act to the succession of the uncle 
Jean, nor does it appear whether or not his sister Mélite survived him. The 
doubt and uncertainty in which this material fact has been left, both by the 
pleadings and the evidence, presents an insuperable obstacle to the determination 
upon this appeal of all the matters in controversy between the parties. The 
only testimony touching it is the admission that the deaths occurred as stated in 
the petition, and the petition does not aver which died first. 

If Mélite survived Jean, she was one of his heirs ; and, in that event, her suc- 
cession, at her death, consisted in part of her inheritance from him, and was 
included in the receipt. But if, on the contrary, Jean survived his sister, one- 
half of his succession fell immediately to Amelia and Emélie, and is not embraced 
within the terms of the act. 

The difficulty of determining the extent to which the instrument affects the 
plaintiff’s claims, arises from no obscurity in its terms, but from defect of testi- 
mony. We think that justice requires that this branch of the case should be 
remanded. 

In order to escape from the operation of this act upon her claim, the plaintiff 
contends, in this court, that it is wholly null and void, having been preceded by 
no rendition of accounts, and delivery of vouchers by the tutor, ten days previous 
to the receipt, as required by law. Civil Code, art. 355. 2 La. 520. 

The right of a party to treat acts of this description as nullities collaterally, 
was presented to the late Supreme Court, in the case of Collins v. Collins’ Ad- 
ministrator, under circumstances very similar to those of the present, when it 
was held ‘that the act must have its effect until annulled by a direct action.” 
The nullity was considered not to be absolute, but relative only. In that case, 
as in the present, the plaintiff was pursuing the representative of his former 
tutor’s succession, for the amount of his inheritances. 10 La. 269. 9 La. 305. 

But the plaintiff is further concluded from now asserting the nullity of the 
act, by the averments in her petition, in which she treats it as valid, and admits, 
in express terms, that her sister had settled with her tutor for her share of her 
mother’s succession, with the exception of the price of a slave. Having ac- 
knowledged its validity in her pleadings, she cannot treat it as void in this suit. 
It must have its effect between the parties, and to determine that effect, further 
testimony will be necessary. 

The court below decreed a part of the plaintiff’s claims to have been extin- 
guished by compensation, under the following circumstances: Christophe, the 
tutor, was the holder of notes of Moise Haydel, the last of which was prescribed 
in 1841. Emilie, the daughter of Moise, died in October, 1842, when he, as 
one of her heirs, for the first time became the creditor of the tutor. Thus the 
relation of debtor and creditor never existed simultaneously, and no compensa- 
tion could have taken place. The effect of the prescription was to extinguish 
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the notes, which could only have been revived by a subsequent contract, and 
none such has been shown. The compensation, therefore, was improperly 
allowed, by which the plaintiff’s claim for. $45, with interest from the 3d April, 
1836, was extinguished. The plaintiff, however, has withdrawn his plea of 
prescription, as far as relates to this item, and it does not become necessary to 
correct the error. 

As far as the judgment of the Probate Court has ascertained the claims of the 
plaintiff in the successions of her mother and uncle by direct inheritance, with 
the exception of the sum of $45, it has been acquiesced in as correct, and to 
that extent must be affirmed. Butas far as it has determined her rights as the 
only representative of Emélie, by heirship and donation, we are of opinion it is 
unsupported by the testimony, and must be sent back for further proof. 

It is, therefore, ordered and decreed, that so much of the judgment of the 
Probate Court as decrees to the plaintiff, the sum of $2,548 83, with legal in- 
terest thereon from the 5th June, 1840, until paid, be affirmed. It is further 
ordered, that so much of said judgment as decrees that the receipt of Emélie 
Haydel and her husband to her tutor Christophe Hymel, dated the 16th day of 
April, 1842, was a full discharge of her claims against her tutor for her rights 
accruing as heir of Jean Hymel, be annulled and reversed, and the cause re- 
manded for the purpose of ascertaining the dates of the deaths of Melite Hymel 
and Jean Hymel, and of determining, after having ascertained those facts, the 
rights of the parties according to the principles announced in this decree; the 
defendant paying the costs of both courts. 

S. L. Johnson, for the appellant. Benjamin, for the defendant. 





Lanpry v. His CrepirTors. 


Where the provisional syndic of an insolvent makes himself an inventory of the effects sur. 
rendered, he will not be entitled to extra compensation for his services, though it may have 
required several days to complete the inventory. His services must be considered as 
compensated by his commissions. 7 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
The judgment of the court was pronounced by 

Surpeut, J. A tableau of distribution having been filed in this case by Cas- 
tera, the syndic, Jarvis, who had been provisional syndic, filed an opposition. 
From a decree sustaining a portion of this opposition ef Jarvis, the syndic 
has appealed. The appellant calls upon us to correct the judgment of the 
court below, so far as it allows two items claimed by Jarvis, in his opposition. 

The first item was thus described in the account annexed to the opposition of 
the provisional syndic : 

‘For taking inventory of goods surrendered, $50.” 

The only testimony with regard to this item is as follows : One witness says, 
that ‘‘ Jarvis took an inventory of the goods surrendered by Landry to his 
ereditors, and contained in his drug store. It took five or six days to take that 
inventory.” Another witness, a druggist, says, “‘ he considers the charge of the 
provisional syndic a moderate one, for making the inventory of the drug store 
in this case. He would not certainly make it for such a small charge.” 
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The opponent has not stated this sum, in the account annexed to his opposi- 
tion, as an expenditure to a person employed by him, nor has he proved such 
employment, nor its necessity. It would seem, from the mode of charging this 
item and from the testimony, that he made the inventory himself. If so, his 
own services must be considered as covered by his commissions. 

It was the opponent’s duty, if the case was otherwise, to allege and show it. 
We then would have considered the necessity and reasonableness of the dis- 
bursement- We think the court erred in allowing this item. 

The other item claimed by the opponent was $100, charged as follows in 
the account annexed to his opposition : 

**Cash paid John Winthrop, attorney’s fees, $100.” 

The syndic had only made a provision of $50 for this item, and the opposition 
of the provisional syndic represents that he had paid to his counsel $100, and 
asks the reimbursement to himself of what he had thus expended for profes- 
sional services. Winthrop filed no opposition, nor is he before us either as 
appellant or appellee. The contest is between the syndic and Jarvis, the 
provisional syndic ; and the question is, shall Jarvis be paid out of the funds of 
the estate the money he has thus paid to the attorney employed by him? 

Testimony was given on both sides, and without exception, on the subject of 
the reasonableness of the sum thus disbursed, and the extent and nature of the 
professional services. It is contradictory. The judge below was satisfied that 
the disbursement was not extravagant. It was a question of fact, and we can- 
not say that the court below erred. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
court below be so far amended, as to disallow the item of $50 for taking the 
inventory, and that in other respects, said judgment be affirmed; the appellee, 
Jarvis, paying the costs of this appeal. 

Castera, syndic and appellant, pro se. Greiner, on the same side. Win- 
throp, contra. 





—_—_— PPP PIII enn 


Stockton v. CRADDICK. 


The defendant in a rule appealed from a judgment rendered in favor of plaintiffs ; but the trans- 
cript contained no copy of the proceedings and judgment in an action which the nature of 
the rule showed must have been produced by the plaintiffs onthe trial, and thecertificate of 
the clerk showed that no such copy had been filed in the cause. Held, that the appellant 
cannot be made responsible for the neglect of the plaintiffs, and that the judgment must be 
reversed, and the case remanded for further proceedings. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
The judgment of the court was pronounced by 

Rost, J. The plaintiff sued out two writs of attachment on notes of the 
defendant, and the sheriff attached under them town lots supposed to belong 
to the said defendant. The latter made a full appearance, by his attorney ; the 
causes were tried separately, decided in favor of the plaintiff, and the at- 
tachments maintained. 

On motion of defendant’s counsel, a new trial was granted in both cases, and 
they were afterwards consolidated. 
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The consolidated cases were subsequently tried, and decided in favor of the 
plaintiff, for the whole amount of his claims, with interest from judicial de- 
mand. . 

During the pendency of this suit, T. R. Hyde and J. P. Clapp, judgment 
creditors of one J. J. Hall, gave notice to the plaintiff in this suit that the lots 
attached by him were the property of Hall, and that they had instituted a suit 
in the District Court for the purpose of avoiding the sales under which the 
defendant claimed, on the ground of simulation. After the judgmentrendered 
in the consolidated cases, Hyde and Clapp came into court and took a rule on 
the plaintiff to show cause why the attachments levied in the two cases should 
not be set aside and dismissed, on the following grounds: 

lst. That the property attached has been decreed by the District Court to 
be the property of J. J. Hail, and liable to execution in favor of the plaintiffs 
in intervention, and that the several conveyances from J. J. Hall to the defen- 
dant have been decreed to be simulated. 

2d. That the judgments obtained by the plaintiffs in intervention against J. J. 
Hall were recorded, and operated as a mortgage upon the property attached, 
before the levy of the attachments. 

3d. That while the suit to annull the sale was pending, and before judgment, 
the plaintiff in this case was notified of said suit. 

This rule was continued, by consent, from time to time, and no objection as to 
the manner of proceeding appears to have been made by the plaintiff's counsel. 
It was finally made absolute, and the attachments set aside. 

The plaintiff appealed from the judgment in the consolidated suits, and also 
from the decree making the rule absolute. 

The record comes up with a certificate of the clerk that it contains a trans- 
cript of all the proceedings and of all the documents, except the laws of the 
State of Mississippi, filed in the cause wherein Richard C. Stockton is plaintiff 
and Joseph N. Craddick is defendant. The judge certifies that the transcript 
of the record contains all the evidence, with the exception made in the clerk’s 
certificate, adduced by the parties on the trial of the cause in the first instance. 
Upon examing the record, we find that it contains none of the evidence adduced 
on the trial of the rule between the plaintiff in the suit and the plaintiffs in in- 
tervention. From the nature of the rule, however, the proceedings and judg- 
ment in the case of the plaintiffs in intervention against Craddick must have 
been produced by them on its trial. As it appears from the clerk’s certificate 
that they were not filed, the appellant cannot be made responsible for their 
neglect. We concur in the opinion of the late Supreme Court in the case of 
Escurieux v. Chapduc, 4 Rob. p. 325. This branch of the cause must be 
remanded. 

In the appeal between the plaintiff and defendant, the defendant prays for a 
reversal of the judgment. The court of the first instance was of opinion that 
the claims of the plaintiff were fully sustained, and that the special defences set 
up by the defendant, were not proved in a manner to entitle him to relief. 
After a careful perusal of the evidence we are satisfied the judge did not err. 
The failure of consideration is not proved, and the only fact satisfactorily estab- 
lished by the defendant is, that his credit was bad when his notes became due. 

The plaintiff having abandoned the ground upon which he appealed against 
the original defendant, must pay a portion of the costs. 

It is, therefore, ordered and adjudged, that the judgment rendered by the 
6 


















































41 


Stockton 
“a 
CRADDICK. 






42 


STocKTON 





v. 
CRAaDDICK. 













































































SUPREME COURT OF LOUISIANA, 


court of the first instance, between the plaintiff and defendant, be affirmed, and 
that the judgment making the rule absolute be recorded, the attachments rein- 
stated, and this cause remanded to be proceeded in according to law so far as 
the original plaintiff and the plaintiffs in intervention are concerned, each paying 
one half of the costs of this court. 

Stockton, appellant, pro se. Steele, on the same side. Molt and Micou, 
contra. 


LEFEBVRE, Syndic, v. De Monri.ty. 


To support the plea of res judicata the judgment must be between the same parties, and the 
cause of action the same. 

Creditors have a right to cause to be set aside all conveyances made by an insolvent, within 
the three months next preceding his failure, which give an unjust preference to one or more 
of his creditors. Whenever an action is commenced to set aside a conveyance alleged to 
have been made under such circumstances, it is for the defendant to show that the property 
was sold to him for a true and just consideration, by him delivered, bona fide, at the time 
of such sale or transfer. Stat. 20th February, 1817, s. 24. 


PPEAL from the District Court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 

Rost, J. The syndic of the creditors of the defendant’s husband has insti- 
tuted this action against her to set aside a sale, or dation en paiement, of immov- 
ables and slaves, made to her, by her husband, twenty days before his voluntary 
surrender to his creditors. 

He alleges that Louis Lefebvre, a judgment creditor of the insolvent, made 
opposition to his discharge, and charged him with fraud in this transaction, 
that a jury found the said insolvent guilty of fraud, and that the judgment of 
the court was in conformity with law on such a verdict. 

The defendant avers that the sale complained of was made to her in good 
faith to pay a part of her dotal and paraphernal rights and separate estate; that 
the judgment obtained against her husband in the District Court by Louis 
Lefebvre, on his opposition to the discharge of her husband on the ground of fraud, 
by reason of this conveyance to her, has been reversed by the Supreme Court, 
and her husband fully acquitted. See 18 La. p. 383. She maintains that this 
judgment has the effect of res judicata between her and the plaintiff. 

This action was dismissed in the District Court, and the plaintiff appealed. 

The plea of res judicata cannot be maintained. The plaintiff was not made 
a party to the former suit, and the proceedings had therein were in relation to 
him res inter alios acta. Besides this, the cause of action was not the same. 

The legislature has seen fit to attach a penalty to the commission of fraud by 
insolvents against their creditors. It was the object of the judgment creditor to 
enforce that penalty in the former suit; he succeeded in the court of the first 
instance, but, on appeal, the Supreme Court reversed the judgment, on the 
ground that what had been done by the insolvent was done openly and publicly, 
and that the creditors were apprised of it by the bilan in which the transaction 
complained of was described in all its details. The court was of opinion, that in 
order to constitute fraud, two conditions are necessary—the intention of defraud- 
ing, and an actual loss sustained by the creditors. ‘They reversed the judgment, 
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pecause the fraudulent intent was disproved by the acts of the insolvent. But 
the eventus damni remains to be litigated between the creditors and the present 
defendant, and forms the object of this suit. 

Creditors have the right to cause to be set aside all conveyances made by the 
insolvent within the three months next preceding his failure, giving an unjust 
preference to one or more of the creditors. Whenever such anaction is inftitut- 
ed, it is incumbent upon the defendant to show that the property was sold to him 
for a true and just consideration, by him bond fide delivered at the time of such 
sale ortransfer. Act of 1817, s. 24. 

The giving in payment complained of was passed en tiempo inhabil, and the 
defendant has not brought herself within the proviso of the section above referred 
to. We will leave her claims against her husband to be proved in the general 
administration of his assets; but the giving in payment from her husbard te her 
must be avoided. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
District Court be reversed, and that the sale or giving in payment made to the 
defendant by the insolvent De Montilly, on the 30th November, 1840, by act passed 
before Jules Mossy, a notary public, be annulled and avoided, and the property 
conveyed by it delivered to the plaintiff to be disposed of according to law; re- 
serving to the defendant the right to litigate and establish in the general con- 
curso of the creditors, any claims she may have against her husband, or upon the 
property surrendered by him. It is further ordered and adjudged that the de- 
fendant pay the costs in both conrts. 

Grivot and Castera, for the eppellant. Canon, for the defendant. 





HapwIn v. Fisk. 


The general mortgage resulting from the registry of a judgment in the office of the recorder of 
mortgages, cannot, without the consent of the judgment creditor, be restricted to any parti- 
cular real property, though free from encumbrance and more than sufficient to secure the 
debt. The stat. of 11th March, 1830, relative to tutors and curators, gives no authority to any 
court to change or impair the security which the law gives to a judgment creditor. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
The judgment of the court was pronounced by 

Kine, J. The plaintiff obtained a judgment against the defendant, which he 
caused, immediately upon its rendition, to be inscribed at the office of the recor- 
der of mortgages. The defendant, thereupon, took a rule upon the plaintiff to 
show cause why the general mortgage thus recorded should not be raised and 
restricted to certain real property, which he avers to be free from incumbrance, 
and ample to secure the amount of the judgment. A notary was appointed to 
inquire into the title to the property proposed to be specially hypothecated, and 
to ascertain whether it was free from incumbrance. His report upon the mat- 
ters thus referred to him proving to be satisfactory, the rule was made absolute, 
and a decree rendered ordering the property described in the rule to be spe- 
cially mortgaged in favor of the plaintiff, for the purpose of securing the amount 
of his judgment, and further that the recorder of mortgages should grant certi- 
ficates that the remaining property of the defendant was free from any mort- 
gage resulting from the plaintiff's judgment. From this judgment the plaintiff 
as annealed. 
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The judge founds his decision upon the act of 1830, relating to tutors, which 
he considers has introduced a new principle into our jurisprudence, and confers 
authority upon courts to give relief to parties whose property is affected by 
general mortgages, by substituting special hypothecations, when this may be 
done without injury to the creditor. We think the court erred. A judgment 
becomes, as soon as it is pronounced, the property of the person in whose favor 
it is rendered, takes effect as a mortgage from the day when it is duly recorded, 
and may be enforced upon all the immovables and slaves which the debtor owns 
or subsequently acquires. These rights remain untouched by the act of 1830, 
the proper interpretation of which does not, in our opinion, vest courts with au- 
thority to diminish, or in any manner impair, or change, the security which the 
law gives to the creditor resulting from judgments. It is, therefore, ordered that 
the judgment of the Commercial Court be annulled and reversed, and that the 
rule be discharged ; the defendant paying the costs of both courts. 

C. M. Jones, for the appellant. Elwyn and Roselius, for the defendant. 





GUENO etal. v. SoUMASTRE. 


7 
Where the right to exact payment of anote is made to depend upon a condition, prescription 
will not commence until the condition has been fulfilled. Prescription does not begin to run 
until a right of action has accrued.. 


PPEAL from the District Court of the First District, Buchanan, J. 
D., and J. Seghers, for the plaintiffs. Morel, Canon and Preston, for the 
appellants. 

The judgment of the court was pronounced by 

Kine, J. Mathieu Gueno died in the year 1835, leaving, as his only heirs, 
three children, viz: the defendant, who was of full age, and the two plaintiffs, 
who were minors. Felix de Armas was appointed tutor to the latter. 

Onthe 6th January, 1838, the effects of the deceased were sold at public 
auction, pursuant to an order of the Court of Probates, when three lots of 
ground were adjudicated to the defendant for $6450, of which sum one-tenth 
was payable in cash, and for the remainder the conditions of the sale required 
that notes should be given satisfactorily endorsed, payable at twelve and eighteen 
months, with ten per cent interest after maturity, and their payment secured 
by a mortgage upon the adjudicated property. 

On the 26th of December, 1838, the defendant and De Armas, the latter 
acting as the tutor of the minors, entered into a notarial act, in which, after 
reciting the previous probate proceedings, the adjudication to the defendant, and 
her desire that a formal transfer should be made to her of the three lots, or rather 
of two-thirds of them, as she already owned one-third by right of inheritance, 
a formal sale was passed to her. They proceed to state that the adjudication 
to her amounted to $6450, and that the sum for which she would be accountable 
would, consequently, be $4300; but, in as much as none of the debts of 
the succession had as yet been paid, and as F. De Armas was charged by 
Mrs. Soumastre with the final settlement of the affairs of the succession, it 
was agreed that De Armas should receive the cash, and the proceeds of the notes 
arising from the sales to strangers; that an interest account should be kept be- 
tween the parties, at the rate of five per cent upon the sums that the defendant 
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should have to receive or pay in cash; that Mrs. Soumastre should furnish her 
notes for the full amount of her purchases, less the tenth payable in cash ; that 
De Armas should effect as soon as possible a settlement of the succession ; where- 
upon Mrs. Soumastre should furnish new notes for the amount which she should be 
found to owe to the minors, and that these should be secured by a mortgage upon 
the adjudicated property. 

Pursuant to the stipulations of this act, two notes for the balance due on the 
adjudication were given by the defendant, payable to the order of De Armas; 
and this payment, as well as that of the tenth required in cash, and such other 
sum as might be found upon a final settlement to be due to the minors, was se- 
cured by a mortgage. ‘These notes appear to have been left in the hands of the 
notary before whom the act was passed, from whence they were not withdrawn 
for several years. 

De Armas died without having settled the succession of Gueno, or collected 
the notesjmade by the defendant, or rendered an account of his tutorship. The 
plaintiffs instituted suit against his succession, from which, as it proved to be 
insolvent, only a part of their claim was recovered. They now aver that their 
father’s succession is composed of the sum thus recovered, and of the sum re- 
tained by Mrs. Soumastre,jof which they claim two thirds, and allow as a credit 
the amount collected from De Armas’ succession. 

The defendant contends that this suit must necessarily be based upon the 
two notes, which are the only evidence of her indebtedness, and that these 
have been extinguished by prescription, the last having matured in July, 1839, 
whereas this suit was not instituted until January, 1845. 

This plea of prescription presents the principal issue in the cause, and would 
be fatal to the claim of the plaintiffs, but for the act of 26th December, 1838. 

The evident intention of the parties to that instrument appears to us to have 
been, that the notes given by the defendant should remain in the hands of the 
tutor, who was also defendant’s agent, and should not be exigible until a final 
settlement of the succession had been made, as her indebtedness to her co-heirs 
could not be determined until this had been effected. This was a condition 
upon which the collection was made by the contract to depend, and it has never 
been fulfilled. If suit had been instituted upon the notes previous to the settle- 
ment stipulated in the contract, it is admitted by the defendant that the pro- 
ceedings could have been enjoined ; and the principle is well settled that until 
the right of action has accrued prescription does not commence to run. No 
such final settlement appears ever to have been made; until it was made the 
right of action remained suspended, and with it the prescription. 2 Mart. N. 
S. 432, 433, and the authorities there cited. Merlin, Repert. verbo Prescrip- 
tion, § 17. 

The defendant pleaded in reconvention several sums of money expended for 
improvements made upon the property adjudicated to her, taxes paid, and an ac- 
count for the board of the plaintiffs. These claims were properly rejected. 

The improvements were made and taxes paid upon property of which the de- 
fendant was the owner, and the claim for board is not supported by the evidence. 
Judgment affirmed.* 





* The jadgmen: below was in favor of the plaintiffs for $3,428 55,'with interest, and a special 
mortgage on the property purchased. 
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Ciry Banx or New Or.EANS v. WALDEN. 


To support a plea of lis pendens, the cause of action in the two suits must be alleged and 
shown to be the same. 

The stat. of 10th March, 1834, for the further assurance of the titles of purchasers at judicial 
sales, relates only to informalities in the decrees under which judicial sales are made, or in 
the proceediugs connected with such sales. It extends only to matters of form, and does not 
operate on any matter dehors the proceedings. 

A judgment dismissing a bill in chancery, rendered on a demurrer which embraced the whole 
merits of the case, will support a plea of ves judicata. 


PPEAL by the assignee of Walden, a bankrupt, from a judgment of the 
District Court of the First District, Buchanan, J., dismissing an opposition 
made by the assignee to the homologation of a monition sued out by plaintiffs. 

Lockett and Micou, for the plaintiffs. G. W. Christy, F. B. Conrad and 
Hoffman, for the appellant. 

The judgment of the court was pronounced by 

Eustis, C. J. The City Bank of New Orleans, having purchased certain 
real estate in the Second Municipality at sheriffs sale, applied, on the 23d of 
January, 1843, to the District Court for confirmation of their title, under the 
monition law of 1834. 

The sale was made under an order of seizure and sale issued from said court, 
at the instance of the appellees, against Daniel 'T’. Walden, on the 27th June, 
1842. 

The confirmation of the sale was opposed by the assignee of Walden. The 
opposition, which was filed on the 28th February, 1843, alleged that a suit was 
then pending before the District Ceurt of the United States for the Eastern 
District of Louisiana, between the assignee of Walden, in bankruptcy, and the 
appellees, in which the assignee was claiming this very real estate because of 
certain defects in and the nullity of said pretended sheriff's sale, and averred 
that until the decision of that suit no proceedings can be had in relation to the 
monition. 

The opposition then states that, on the 18th of June, 1842, Walden applied 
for the benefit of the bankrupt law, and, on the 18th of July following, was de- 
creed a bankrupt; that this real estate formed part of his property surrendered 
to-his creditors ; that the appellees acquired no valid title to the real estate pur- 
chased, by reason of the bankruptcy of defendant, the sale having been made 
subsequently to the application of Walden in the bankrupt court. 

The opposition goes on to charge the consequences of the application for 
bankruptcy on the rights of the appellees as creditors, as affecting the validity 
of the sale in question; that the appellees had full knowledge of the proceed- 
ings; that there was no proper party to the proceedings under which the sale 
was made, after the application of Walden to the bankrupt court; and that the 
real estate was sold without the formalities required by law for the forced aliena- 
tion of property having been complied with. It contains other allegations, mostly 
inferential, which it is not material to the present inquiry to repeat. The ap- 
pointment of the assignee is not questioned. 

On the 6th June, 1845, this case came on for a hearing before the District 
Court. 
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The suit in the District Court of the United States, which the assignee had cry Bayx 


pleaded as lis pendens, was, in May, 1845, decided against the assignee. 

The bill of the assignee, on a demurrer which embraced the whole merits of 
the case, had been dismissed. 

Where a suit is dismissed upon a hearing on the merits, it is ordinarily a bar 
to another bill; but where there is a reservation without prejudice, or the grounds 
of the dismissal are some defect of form not going to the merits, it is no bar to 
a suit for the same subject matter. Story’s Equity Pleadings, § 456, and notes. 

There was then an end of this suit, and it could present no longer any im- 
pediment to the decision of the court, under the monition law of 1834. 

‘The assignee of Walden then made application to the District Court for 
leave to assign a further ground of opposition to the confirmation of the appel- 
lees’ title, and that was that a suit was then pending, which the counsel for the 
assignee stated had been filed the day before, in the Circuit Court of the United 
States for the Fifth Circuit, Eastern District of Louisiana, between the assignee 
and the appellees, in which the assignee claims the real estate in question, and 
that the validity of the appellees’ title, and the legality of the sheriff’s sale of the 
27th June, 1842, are therein contested and put at issue. This was assigned as 
a cause for suspending any further proceedings in relation to the confirmation of 
the title of the appellees. 

The District Court overruled this application. The opposition of the assignee 
was afterwards dismissed, and the sheriff’s sale homologated and confirmed. 

In our opinion the District Court did not err, in refusing to allow the assignee 
t0 file his additional opposition as before recited. 

In order that the existence of another suit should, in any event, suspend pro- 
ceedings like these, it certainly must be alleged to be for the same cause of action. 
There is no such allegation—the assignee claimed the property itself, and the 
inquiry in the suit in the Circuit Court relates to the validity of the appellees» 
title, and the legality of the sheriff's sale. In what respect was the sale illegal? 
What is the illegality complained of? Was it of form, or substance? The 
monition act only purports to cover illegalities of form, and these were not al- 
leged to be in controversy in the Circuit Court suit. 

Take the allegation of the assignee, that there was no proper party to the 
proceedings under which the property was sold, subsequent to the application in 
bankruptcy. This is an illegality in the sale, on which the assignee of course 
relies, as he has formally alleged it. But this defect, if ijt existed, would not be 
covered by the monition act. It is clear that whenever a plea of lis pendens is 
made, the identity of the causes of action in the two suits must be alleged, and 
not left to inference and conjecture. In this case there is no such allegation, 
and the application of the assignee ought not to have been allowed. 

There are other grounds on which we should come to the same conclusion. 
After the termination of the suit in the District Court, the case rested on the 
issues made up by the assignee in his opposition, and it was not competent for 
him, by instituting afterwards a suit in another court, to prevent the action of 
the District Court in a matter of which it had lawfully jurisdiction and cog- 
nizance. 

The monition act of 1834, under which the present proceedings are insti- 
tuted, was passed for the protection of bond fide purchasers at judicial sales 
from litigation concerning matters of form, a non-observance of which by public 
officers frequently exposed purchasers to unreasonable and vexatious suits. The 
difficulty of administering and preserving proofs of the observance of formalities, 
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of great annoyance and expense to those who had purchased and paid for prop- 
erty exposed for sale under the authority of our courts. 

This law relates to informalities in the decrees under which judicial sales are 
made, and to irregular, illegal and defective proceedings connected with the sales. 

We do not understand the operation of this act to extend beyond matters of 
form, nor that it purports to operate on any matter dehors the proceedings. 12 
La. 560. 16 La. 590. 

So far as relates then to the subject embraced within this law, and which is 
now before us, we find the sale legal and regular. 

Were we to go out of this law, and consider the other matters urged by the 
assignee in his opposition, we should oppose to him the judgment of the District 
Court of the United States on his bill, which we have before noticed, and which 
stands as res judicata in favor of the title of the plaintiffs and appellees. 

All the allegations of the opposition are re-stated in this bill, as grounds for de- 
feating the appellees’ title under the sheriff’s sale. The judge, in his opinion 
in this case, considers the proceedings under the order of seizure and sale as not 
affected by the proceedings in bankruptcy. 

Judgment affirmed. 





NEWMAN v. WILSON et al. 


A sheriff of another State may sue to recover sequestered property fraudulently taken out of 
his possession, and he will be entitled to recover the amount of the expenses he has been 
compelled to incur in order to recover it. 


PPEAL from the District Court of the First District, Buchanan, J. 
Huston and Finney, for the plaintiff. Durant, for the appellant. 

The judgment of the court was delivered by 

Supe.i, J. The plaintiff alleges that, as sheriff of Adams county, in tho 
State of Mississippi, he had levied a writ of attachment in the suit of one Cart- 
wright against the present defendant, Mc Namar, upon certain timber, which he 
took into his possession, and appointed Wilson, also a defendant in this suit, as 
keeper, to take charge of and retain possession of the property under the writ. 
That Wilson and McNamar together, fraudulently carried off the timber, 
and brought it to New Orleans. He claims damages, asks for a sequestration 
of the timber, and also a decree restoring the property to him. 

The defendant Mc Namar, pleaded that the petition exhibited no cause of ac- 
tion, which plea, we think, was properly-overruled, for the sheriff had cer- 
tainly a right to bring suit to obtain possession of property thus fraudulently 
taken from his official custody, and to recover damages for the expense he had 
been put to in pursuing the property. See Sewell on Sheriffs, p. 429. The 
pretence that the sheriff's own deputy assisted in carrying off the property, and 
that, therefore, the action cannot be maintained, is absurd ; for it is alleged that 
the conversion was the fraudulent act of the deputy and McNamar. The plain- 
tiff appointed him to take care of the property, and the running away with it was 
a violation of duty in which Mc Namar is alleged to be a fraudulent participant, 
and must be considered also as the instigator, being the owner and defendant in 
attachment. 
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The defendant bonded the property, and, pending the cause, paid Cartwright, 
the attaching creditor, the amount of his claim, so that when the cause came to 
trial, the only subject of litigation was the claim of damages. The evidence 
shows that the plaintiff had been put to the expense of sending a special agent 
from Mississippi in pursuit of the property, who, on finding it here, instituted 
this suit. The expense of retaining counsel to conduct the proceedings was 
also shown. The court gave judgment in favor of the plaintiff for $171 and 
costs of suit against McNamar, who has appealed. The damages thus awarded 
we consider reasonable. 

The only other matter requiring notice is, a bill of exceptions taken by the 
defendant Mc Namar, to an order of court, compelling him to answer certaiu 
interrogatories going to establish the official capacity of the plaintiff, and the 
institution of proceedings in the attachment suit in Mississippi. We deem it 
unnecessary to pass upon the bill of exceptions, otherwise than by saying that 
these facts were sufficiently established by other testimony to which no excep- 
tion was taken. Judgment affirmed. 





Bank or LovIsiANA v. Farrar et ux. 


Sect. 32 of the stat. of 7th April, 1824, incorporating the Bank of Louisiana, which authorizes 
a wife, arrived at the age of majority, to bind herself jointly and in solido with her husband, 
in any hypothecary contracts or obligations entered into by her husband with, or in favor of 
the bank, according to the true intent and meaning of the charter, was not repealed by the 
subsequent enactment of art. 2412 of the Code of 1825. That article made no change in the 
existing law. As to the power of the wife to bind herself with her hasband, there is no 
difference between the 61st law of Toro, and art. 2412. 

Sect. 32 of the charter of the Bank of Louisiana, which authorizes a wife to bind herself jointly 
or in solido with her husband, in hypothecary contracts or obligations entered into by any 
individual with or in favor of that bank, does not limit such authority to contracts authorized 
by the 13th paragraph of the 15th section of the charter. It empowers the wife to bind her- 
self in any contract which any individual may lawfully make with the bank under its char. 
ter. The words “according to the true intent and meaning of this act” in the 32d section, 
refer to all mortgages which the bank may, under its charter, lawfully take, and not merely 
to loans made under the provision in the 13th paragraph of the 15th section. 


PPEAL from the District Court of the First District, Buchanan, J. 

Plaintiffs allege that Preston W. Farrar and his wife, on the 19th April, 
1838, in the State of Mississippi, acknowledged themselves to be jointly and 
severally indebted to them in the sum of $29,000, being for a loan of money 
made to them on that day by plaintiffs; which they promised to pay on the 19th 
April, 1839, executing their joint and several bond for the amount, and mortgag- 
ing a plantation and slaves in the parish of Rapides, to secure the payment 
thereof. Plaintiffs allege that defendants have repaid but a small part of said loan, 
leaving a balance due of $27,472 53, with interest at nine per cent a year from the 
19th April, 1840. The bond and mortgage were annexed to the petition, and 
both recite that the debt was contracted for ‘‘a loan of money this day made to 
us by said corporation,” &c. The answer of Eliza J. Farrar, admitted that the 
bond and mortgage were signed by her; averred that, as to her separate prop- 
erty and her matrimonial claims upon the property of her husband, the bond 
and mortgage were null and void; that one undivided half of the plantation and 
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Bank or Slaves so mortgaged, was her separate paraphernal property, inherited from her 

ene father; that, at the time of signing the bond, she was in no manner indebted to 

Farnar. the petitioners; that she has never, at any time, directly or indirectly, by pay- 
ment to herself or to any agent, received any loan from them, nor any benefit 
from any such loan; that the bond and mortgage were not given to secure any 
loan or discount made by the petitioners to herself or to her husband, as is un- 
truly stated therein, but to secure a debt due by her husband to Hermann, 
Briggs & Co., a commercial firm in New Orleans, who, being indebted to the 
petitioners, transferred to them the debt due by her husband; that the said 
bond and mortgage were executed in violation of the petitioners’ charter, and of 
the settled policy of the State, which will not permit a wife to become the surety 
of her husband; that when sche executed the mortgage, she was entirely ignorant 
and uninformed of its nature and effect upon her own rights; that it was not 
read to her before she signed it; and that she was not informed by the judge, at 
any time or in any manner, of the nature of her legal rights, and of the obliga- 
tions and renunciations contained therein; and that she did not declare to the 
judge that she wished to avail herself of the act of 27th March, 1835, as is 
erroneously stated therein. She prays for judgment im her favor, and to be 
dismissed with costs. 

P. W. Farrar made no defence, and a judgment by default was confirmed 
against him. 

Jisley, a witness for the defence, stated that he was the general agent and 
corresponding clerk of Hermann, Briggs § Co., and had the whole charge of 
their office; that the defendant, P. W. Farrar, had an account with them, which 
was settled on the 26th May, 1838, when they gave him credit for $24,443 25, 
the proceeds of notes discounted for his benefit in the Bank of Louisiana; that 
P. W. Farrar obtained a loan from the Bank of Louisiana, the amount of which 
was transferred to Hermann, Briggs § Co., who, with the proceeds, paid a debt 
which they owed to the bank; that P. W. Farrar did not draw any portion of the 
proceeds of the loan from the bank; that Hermann, Briggs &§ Co., had failed; 
that the loan was obtained by a mortgage of real estate, executed by Farrar and 
his wife; that the bank delivered to Hermann, Briggs & Co., their notes for 
the amount of the loan to Farrar, with the exception of $818 83, which was 
passed to the general account of Hermann, Briggs § Co.; that when the set- 
tlement was made, and Hermann, Briggs & Co. gave P. W. Farrar credit for 
$24,443 25, there was a balance in his favor of $3,520 10, which was settled by 
their giving P. W. Farrar notes from their port-folio for the amount. A series 
of letters from Hermann, Briggs § Co. to P. W. Farrar, written shortly before 
the loan was negotiated, were offered in evidence, urging Farrar to obtain the 
loan from the bank, for the purpose of paying off the debt which he owed to 
them. This testimony of I/sley was excepted to by plaintiffs as inadmissible to 
contradict the declarations of the defendants made by notarial act, but was ad- 
mitted by the court. : 

There was a judgment below against the defendants in solido, for $27,472 53, 
with interest at nine per cent a year from the 19th of April, 1840, till paid, with a 
mortgage on the property described in the petition. The defendants appealed. 

L. Peirce, for the plaintifis. The testimony of I/sley was inadmissible. The 
defendant E. J. Farrar was authorized to bind herself. There is no evidence 
ef any of her separate property having been mortgaged, nor of any peculiar ar 

rangement with the Bank of Louialina as to the loan made in this case. 
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R. Hunt, for the appellants. 1. By art. 2412 of the Civil Code, a wife 
cannot bind herself for her husband, nor conjointly with him, for debts contracted 
by him before or during the marriage. 

When the law incapacitates persons from making contracts of a particular 
kind, its provisions cannot be evaded by giving to those contracts a different form 
from that forbidden by law, where, in substance, the contract is that prohibited. 
Tt will not permit that to be done indirectly, which it forbids to be done directly. 
8 Mart. N.S. 693. 7 Ib. N. S. 251, 64, 341. 5 Ib. N.S. 431. 4 Robinson, 509. 

2. It is said, that the 82d section of the charter of the bank furnishes an 
exception to the rule, that a wife cannot bind herself for her husband’s debts. 
Granted ; but, being in derogation of the general policy of the State, this section 
must be construed strictly. This section declares that, ** In all hypothecary 
contracts or obligations entered into by any individual with or in favor of the said 
president, directors and company of the Bank of Louisiana, according to the true 
intent and meaning of this act, it shall be lawful for the wife of such individual 
to bind herself jointly and in solido with him; and in such case the property and 
rights of the said wife, either dotal or of any other description, shall be affected 
by said contracts or obligations ; provided,” etc. 

Upon this it isto be observed: ist. That the property of the wife can only be 
affected by the hypothecary contract or obligation; and 2d. That the hypothe- 
cary contract must be entered into, “ according to the true intent and meaning 
of this act.” 

Now, in order to determine this intent and meaning, and to give due effect to 
these words of the act, we must examine the other provisions of the charter. 
The 15th section of the charter lays down certain rules, which it declares “shall 
form and be fundamental articles of the said corporation.” The 13th rule under 
this section, is in the following words: ‘ Two milljons of the capital stock of this 
bank, shall be appropriated to the sole purpose of being loaned upon notes or 
bond secured by mortgages on immovable property,” etc. The hypothecary con- 
tracts entered into with the bank, according to the true intent and meaning of 
its charter, as described in the 32d section, are, therefore, such contracts as are 
described in this rule; in other words, to use the language of the 13th rule itself, 
they are notes or bonds secured by mortgages on immovable property upon which 
money is loaned by the bank. 

The loan of money is essential to the validity of the contract. It must be a 
direct and bond fide loan—such a loan as the 13th rule of the 15th section speci- 
fies, and none other. The legislature has so limited and restrained the excep- 
tion in favor of the bank. 

3. Was there such a loan made by the bank to P. W. Farrar and his wife, 
as the charter of the bank contemplates? There was not. The evidence shows 
that the bank had loaned a large amount to Hermann, Briggs & Co., and was anx- 
ious to secure the payment of it. Preston W; Farrar was indebted to Hermann, 
Briggs & Co. on his separate, personal and individual account. The object and 
motive of the bank were to obtain a substitution of solvent persons for Hermann, 
Briggs & Co., who were under protest. Hermann, Briggs §& Co. transferred 
the debt of Farrar to the bank ; and the bank agreed to accept the same, upon 
the condition that Mrs. Farrar’s property should be mortgaged to secure the 
payment of her husband’s separate and individual debt. The transaction was 
made to assume the form of a loan, or discount on a bond secured by mortgage of 
Mrs. Farrar’s property. The discount, so far as the defendants were concerned, 
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was merely nominal. Not one dollar was paid to Farrar or his wife. A pt. 
forma check was drawn to the order of Farrar and wife, and was endorsed 
by them; and the bank transferred the amount of the bond to the credit of Her- 
man, Briggs § Co. on the books of the bank. The amount of Farrar’s indebt- 
edness to Hermann, Briggs & Co. was less than the amount of the bond dis- 
counted ; they, therefore, opened their portfolio, and gave him notes for the 
difference between the bond discounted and his note to them. 

By these means, it was hoped that the mortgage of Mrs. Farrar’s property, 
would secure the ultimate payment of the debt due by her husband to Hermann, 
Briggs & Co., which they had transferred to the bank; and that the bank, by 
this species of novation or substitution, would receive the amount due by Her- 
mann, Briggs §; Co., and render Mrs. Farrar liable in fact for her husband’s 
indebtedness. 

Will the court enforce this contract. and render her thus liable? Is the trans. 
action a bond fide loan on a hypothecary contract, according to the true intent 
and meaning of the charter of the bank? She calls upon the court to protect 
her, and not to suffer her to become the victim of this management on the part 
of the bank and its creditors; to preserve her rights, in conformity with the set- 
tled policy of the State; and not, by extending an exception beyond its express 
and reasonable limits, to overturn the general law of the land. 

H. A. Bullard, on the same side. 1st. In the construction of statutes effect 
is to be given to every word, if possible. The expression, “according to the 
true intent and meaning of this act,”’ cannot be rejected as surplusage. Only 
bond fide loans to husband and wife, to be reimbursed in five annual instalments, 
are embraced. In such cases, and to such extent only, is the incapacity of the 
wife removed, or modified. 

2d. Laws made in derogation of prohibitory statutes are to be strictly con- 
strued as relates to disabilities, and will not be extended beyond the cases ex- 
pressly embraced within them. See 11 Peters, 420. Suppose a minor engag- 
ed in commerce authorized to mortgage his estates for a loan of money, could 
he validly contract a mortgage as security, and to pay a pre-existing debt of his 
partner, due to the lender himself ? 

3d. The charter authorises the wife to bind herself jointly, or jointly and 
severally, with her husband, for a loan, presumed to be for the joint benefit, to 
furnish means to be employed advantageously for the community. 

4th. The section of the charter which defines the powers and capacities of the 
bank, gives it generally a capacity to take security by mortgage. This is not a 
corporate franchise, but merely a capacity in common with natural persons of 
full age, necessarily implying that such mortgages may be stipulated with per- 
sons capable, according to law for the time being, to mortgage their property. 

5th. The contract is not a.loan within the true intent and meaning of the char- 
ter. The lender was the creditor of P. W. Farrar, and no money was paid. 
It was turned over to pay the pre-®xisting debt—a mere novation. The form 
only of a loan was given it, to disguise the payment and the husband’s debt, and 
to evade the prohibitory clause of the Code, art. 2412. The question is, to 
what extent has the charter modified the incapacity of married women ? 

6th. The law existing in 1824, and in force when the charter of the Bank of 
Louisiana was passed, to wit, the old Code, provided that a corporatign might 
be repealed entirely by the legislature, if necessary or convenient for the public 
interest, provided that when such corporation imports.a contract upon the faith 
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of which individuals have advanced money or engaged their property, provision 
is made to reimburse such advances, or for making full indemnity to such indi- 
viduals. Civil Code, art. 438. The bank was established on that condition. 
A privilege to raise money by lottery, unlimited as to time in the grant, may be 
limited by the legislature, without violating a contract, or infringing upon any 
vested right. It did not form a part of the contract between the State and the 
bank, that married women should always be capable of contracting, whatever 
mischiefs might result from such a capacity. 3 Story on the Const. 1386. 
See the Lottery case in 2 Robinson, 273. 3 Howard, 550. 

7th. The new Civil Code has repealed the clause in the charter of the Bank 
of Louisiana. The Code was promulgated in 1825; the charter in 1824. 

8th. Courts will look to the real character—the essence of contracts, and not 
stick at the external forms. Where a series of transactions between A. and B. 
began with a loan of money on mortgage, and ended with a vente ad réméré, the 
sale will still be regarded as nothing but a mortgage in disguise. Contrat pig- 
noratif. Merlin, Questions de Droit, verbo Contrat Pignoratif, 278. Fa- 
culté de Rachat, 108. Patterson v. Bonner, 14 La. 215. 

9th. The bank has no vested interest in the capacity of any class of persons 
to enter into particular contracts with it. The capacity of particular classes of 
persons depends absolutely on the will of the legislature. The Code is not 
unconstitutional. The charter modified the previous law. The Code declar- 
ed a complete disability, and repealed the charter quoad the capacity of married 
women to contract. See Hydev. Planter’s Bank, 8 Robinson. 

10th. Renunciation before a notary public now essential to bind married wo- 
men. B. and C.’s Digest 553. 

The judgment of the court was pronounced by 

Eustis, C. J. On the 19th of April, 1838, at Woodville, Wilkinson county, 
State of Mississippi, Preston W. Farrar and his wife acknowledged themselves 
to be jointly and severally indebted to the plaintiffs in the sum of $29,000, for a 
loan of money stated to have been on that day made to them by the plaintiffs, which 
they acknowledged to have received, and which they bound themselves to pay on 
the 19th of April, 1839, fired. Tosecure the payment of this debt, on the same 
day and at the same place, the parties mortgaged to the plaintiffs a certain plan- 
tation and slaves in the parish of Rapides. 

The plaintiffs contend that, under the 32d section of the charter of the Bank of 
Louisiana, Mrs. Farrar bound herself jointly and severally with her husband, 
and that her rights and interest in the property mortgaged are affected by this 
obligation. The section reads as follows: ‘In all hypothecary contracts or 
obligations entered into by any individual with, or in favor of the president, 
directors and company of the Bank of Louisiana, according to the true intent 
and meaning of this act, it shall be lawful for the wife of such individual to bind 
herself jointly and in solido with him, and, in such case, the property and rights 
of said wife, either dotal or of any other description, shall be affected by said con- 
tracts or obligations, provided said wife be of age of majority at the time of enter- 
ing into such contracts or obligations.” 

The charter of the bank was passed on the 7th of April, 1824, and it is con- 
tended on the part of Mrs. Farrar, who is the sole appellant, that this section is 
repealed by article 2412 of the Civil Code, which provides that, «The wife, 
whether separated in property by contract or by judgment, or not separated, 
cannot bind herself for her husband, nor conjeintly with him, for debts contracted 
by him before or during the marriage.” 
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The Code was promulgated and went into effect in May, 1825. The article 
2412 was not contained in the old Code of 1808, but was one of the amendments 
proposed by the commissioners in their projét to the legislature. Vide projél, 
page 70. 

The question of the repeal of this section by the Code is not one of the con- 
struction of conflicting statutes, but rather of the interpretation of a system of 
laws. The body of law, promulgated under the title of the Civil Code of the 
State of Louisiana, is not to be considered technically as a statute, but as a Code, 
and effect must be given to its provisions as such. It becomes necessary to state 
what the law was, on this subject of the incapacity of married women to bind 
themselves for the debts of their husbands, previously to the Code of 1825. 

The 61st law of Toro was then in force, and it provided as follows: ‘ From 
henceforth it shall not be lawful for the wife to bind herself as surety for her 
husband, although it should be alleged that the debt was converted to her benefit ; 
and we do also order that when the husband and wife shall bind themselves 
jointly in one contract, or severally, the wife shall not be bound in any thing, 
unless it shall be proved that the debt was converted to her benefit, and she shall 
then be bound in proportion to what shall have been so applied. But if the debt 
so applied to her use served only to procure that which her husband was obliged 
to supply her with, such as food, clothing and other necessaries, then we say 
she shall not be bound inany thing.” Novissima Recopilacion, 10, 11, 3. 

It was contended that this law of Toro was repealed by the Code of 1808; 
but the Supreme Court held otherwise, and the provisions of the Code and of 
the Spanish law remained equally in force. Durnford v. Gross, 7 Martin, 489. 

By the Code of 1825 the Spanish laws on that subject were repealed, and 
this article, and others of the Code in pari materia, became the law on the sub- 
ject of the digabilities of married women to contract. 

The article 2412, under consideration, we consider as making no change in 
the law as it then stood, but as an embodiment of its different provisions and of 
the jurisprudence at the time it was enacted. 


The exception in section 32 of the charter existed before the Code, and as no 
change was made in the law we see no reason why it should be held to be re- 
pealed by the enactment of article 2412. It was an exception to the former 
law; it remains an éxception to this. There may be some difference between 
article 2412 and the law of Toro concerning the proof; but as to the power, 
or faculty of the wife to bind herself, there is no difference. 


We do not understand that, by a revision of the laws, and the enactment of a 
law in which no change purports to be made of the legislation on that subject, 
where there is no clause of repeal, nor any intimation of the legislative will to 
that effect, that a special privilege in favor of a public institution can be held to 
be repealed. We do not understand such to be the legal intendment of the ar- 
ticle under consideration. All laws*must be taken and considered as forming a 
part of one system, and be construed with reference to each other. 


In Louisiana special laws form a large portion of our legislation. It is one of 
the evils of the times. An effort was made in the late convention to place some 
restraint on what was felt to be an abuse in legislation. It failed, and special 
legislation is a part of our system. We cannot hold this section to be repealed 
by what we consider an implication ; for the exception of the 32d article is no 
more in contradiction with article 2412, than it was to the laws in reference 



































































APRIL, 1846. 


to which it was passed ; the relation it bears to each is to all intents and purposes 
identical. 

But if we had any difficulty in ascertaining the intendment of this article, it 
vanishes when we take into consideration the facts attendant on its enactment, 
and the subsequent legislation on this subject. The charter of the bank was 
passed, in April, 1824. At that time the projét, in which this article figures, 
was before the legislature, and had received a most elaborate discussion. The 
removal of the disability and its establishment were made at the same session. 
This charter was a matter of most serions interest to the agricultural interests of 
the State. It was for the relief of that interest, and on its credit that the bank 
was established. The State owned one-half its stock, and, by its bonds, provided 
one-half of its capital. The agricultural interest could not be reached without a 
removal of this disability on the part of married women, who owned a large por- 
tion of the best estates, and who had rights on the lands and slaves of the planters 
to a still greater extent. To suppose that the legislature, at the time of making 
this provision for the security of the loans in which one-half the capital of the 
bank was to be invested, would render it inoperative by means of a general law, 
is inconsistent with all ideas not only of probability but of legislative propriety. 
The hypothesis brings us to a conclusion from which a court of justice must 
recoil. 

But the subsequent legislation is still more conclusive on this point. All the 
banks chartered by the legislature since 1824 have the same provision in their 
favor, as to the power of married women to bind themselves, as that contained 
in the charter of the Bank of Louisiana. 

The establishment of banks necessarily threw upon them the business of lend- 
ing money, and we can say, without danger of exaggeration, that nine-tenths of 
the whole debt due by the landed interest in this State, was due to the banks ; 
so that, ds far as the general policy of the State can be inferred from legislation 
and its necessary result, it was in favor of removing the disabilities of married 
women tobind themselvesfor the debts of their husbands, rather than of restrain- 
ing them from making such contracts. The cases under the exception far ex- 
ceed those under the operation of the rule. We believe such to be universal- 
ly the case wherever the prohibition existed. 

In Rome, a woman could not become a surety for another. The Senatus- 
consultum Velleianum destroyed the obligation. Justinian afterwards permitted 
women to renounce the exception which the Senatusconsultum gave them. 
This law was in force in the parts of France under the jurisdiction of the par- 
liament of Paris, and the prohibition of the Senatusconsulium became useless, 
in consequence of its renunciation being made a matter of course by notaries. 
Pothier on Obligations, No. 388. 

By the lawsof Spain the wife could bind herself for her husband’s debts, 
provided she renounced the law of Toro. Beauregard v. Piernas, 1 Martin, 
294. Banksv. Trudeau, 2 Martin N. S. 39. Perry v. Grebeau, 5 Ib. 19. 7 
Martin, 489. 

In France, under the Napoleon Code, the wife labors under no disability to 
bind herself for the debts of her husband, since the repeal of the Senatuscon- 

' sultum Velleianum. 

The authorities on this subject are collected and well stated, in the learned 

argument by the counsel for the plaintiff in the case already cited of Darnford 


v. Gross. 
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In England, and in most of our sister States, where, by marriage, the legal 
existence of the wife is incorporated in the person of the husband, the right of 
the wife to bind her separate estate by contract, can no longer be questioned. 
1 Blackstone, 442. Story’s Equity, § 1400, 1401, and notes. 

Being, therefore, of opinion that the section under consideration is not repeal- 
ed, it is unnecessary to examine the questions concerning the power of the le- 
gislature over personal rights and disabilities, or the nature and character of the 
privilege given to the bank by this section. 

It is next urged, on behalf of the defendant and appellant, that, at the time 
she signed the bond and mortgage sued on, she was not indebted to the bank, 
that she never received any sum of money loaned by the bank, nor was ever, 
directly or indirectly, benefitted by the money alleged to have been loaned to her 
husband ; that, in point of fact, the bond and mortgage were not given to secure 
any loan or discount made by said bank to the defendant, or to her husband, but 
to secure a debt due by the husband to third persons, and that, for that reason, 
the bond and mortgage did not create such an hypothecary contract as a married 
woman is authorized to make under the charter. 

The facts of the case, we infer from the evidence and written argument of 
the counsel, to be, that previous to the execution of the bond and mortgage, the 
bank held notes of Hermann, Briggs § Co., to an amount exceeding that men- 
tioned in the bond ; that that house had stopped payment, and the husband of 
the defendant was its debtor; that on this bond and mortgage a loan was effect- 
ed from the bank, the whole proceeds of which were not actually paid in hand 
to the husband and wife, but of which a large portion was transferred to the 
credit of Hermann, Briggs & Co., on the joint check of the parties to the bond, 
the bank delivering up to Hermann, Briggs §& Co. their notes for nearly the 
amount, excepting a sumof $818 83, which was passed to the general account 
of Hermann, Briggs &§ Co. 

The portion of the loan passed to the credit of Hermann, Briggs § Co., was 
$24,443 25, and the entry is made in their books on the 26th May, 1838. This 
sum exceeded the debt due by Mr. Farrar to Hermann, Briggs § Co., who 
refunded him the difference, $3,520 18. Of the disposition of the difference 
between the proceeds of the loan, $29,000, less the discount, and the amount 
transferred by the check of Mr. Farrar to Hermann, Briggs § Co., we have no 
evidence before us. 

It is very far from being clear to us that this transaction, so far as the bank is 
concerned, is not aloan. No privity on the part of the bank is proved to have ex- 
isted as to the future disposition of the proceeds of the bond, still less any condition 
imposed to appropriate them to the payments of the debts due the bank by Her- 
mann, Briggs § Co. We should hesitate before we could infer such an agree- 
ment from the fact that a portion, even a large one, had been so appropriated, on 
the joint check of the parties. The amount thus passed to the credit of Her- 
mann, Briggs § Co., was not the whole proceeds of the loan, and exceeded the 
debt due them by Mr. Farrar by some $3,500. 

The argument is that, if the proceeds of this obligation were thus ap- 
plied to the payment of the debt of a third person, there was, in fact, no loan, 
and that we must not look to the form, but to the substance of the contract; 
that by the 32d section of the charter, the hypothecary contracts to which 
the wife can become a party, are by the terms “according to the true intent 
and meaning of this act,” limited to the case provided for in the thirteenth 
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paragraph of the fifteenth section, which contains certain provisions—fourteen in 
number—which are declared to be fundamental articles of the constitution of the 
corporation. This paragraph provides that “two millions of the capital stock of 
said bank shall be appropriated to the sole purpose of being loaned upon notes or 
bonds, secured by mortgages on immoveable property, to the satisfaction of the 
board,” &c. 

There having been no loan made within the intendment of this paragraph, it 
is contended that the obligation of the wife is not within the authorization pro- 
vided for by the 32d section. But the section does not even mention loans. It 
provides for all hypothecary contracts or obligations, entered into by any indi- 
vidual with, or in favor of the bank, according to the true intent and meaning of 
the charter. Any contract that any individual may lawfully :uake with the 
bank, according to the terms of the charter, is certainly comprehended within 
this section. Can the bank make or receive any other hypothecary contracts, 
except for loans, under the thirteenth paragraph? The charter certainly pro- 
vides for other cases. In section 9th, with the general powers, is given the 
power to take mortgages and pledges; to discount, upon banking principles, on 
such credit and on such security, as they (the directors) may think adviseable. 

In section 28 it is provided, that ‘all hypothecary bonds loaned upon, and all 
mortgages given to secure the payments of notes discounted by any of said offices 
of discount and deposit, shall be made,” &c. 

In other sections the general terms, all mortgages, are used, and this 32d sec- 
tion has the equally, if not more comprehensive terms of all hypothecary contracts 
or obligations entered into by any individual. The terms “according to the true 
intent and meaning of this act,” we understand to refer to all mortgages which the 
bank, under its charter, may lawfully receive in the proper and just exercise of 
its powers, and not merely to loans made under the provision for the appropria- 
tion of the fund to be loaned to the landed interest. We do not understand that 
there is any ground for such a limitation. There is none expressed, nor can any 
such inference be drawn from the words used. 

If the contract made by Mr. Farrar is binding upon him, under the charter of 
the bank, it was one to which the defendant and appellant could become a party, 
and bind her property for the performance of it under the 32d section. 

The bond and mortgage, having been passed out of the State, was duly recorded 
in the parish where the property was situated, and our attention has not been 
dtrected to any matter of form which affects their validity. 

Judgment affirmed. 





Bittow v. THe WesterRN Marine AND Fire InsurANCE 
ComPANY. 


No indemnity can be given to the plaintiff, in an action on a policy of insurance on a steamer, 
for a general average loss, without evidence of the value of the cargo and freight. 
Wages and provisions of the crew cannot form part of a claim for particular average. 


PPEAL by the defendants from a judgment of the District Court of the 

First District, Buchanan J., rendered in favor of the plaintiff for $309 57, 
With interest from judicial demand. 
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The judgment of the court was pronounced by 
Supe, J. The plaintiff is the assignee of the claim of one Ridgely, who 


RINE AND Fire Obtained from the defendants a polity for $3,000, on one eighth of the steamer 


Alton, her body, engine, tackle, &c., said one eighth valued at $4,000; the 
entire boat, her body, engine, tackle, &c., being valued at $32,000. The insur- 
ance was for one year, the boat to navigate the Mississippi river and its tributa- 
ries. The premium was $300. By the memorandum it is agreed, “that the 
steamboat is warranted by the assured free from average under fifteen per cent, 
unless general ; and when a simple average loss shall be on account of repairs, or 
the loss of apparel and furniture (anchors excepted), the assurers shall be an- 
swerable for only two-thirds of the expenses of reparation, or replacing the 
property lost, the other third being considered as the general difference of value 
between new and old materials.” 

It appears principally from the admissions contained in the briefs of counsel, 
for the evidence is very meagre, that the steamboat Alton, on her voyage from 
New Orleans to St. Louis, when near Cape Girardeau, was injured by striking 
a snag, or some other object beneath the surface of the water, which made it 
necessary to put back to Cape Girardeau, and take out her cargo. She then 
proceeded to St. Louis for repairs, which being completed, she returned to 
Cape Girardeau, took in her cargo, and returned to St. Louis, her place of des- 
tination. It is also alleged by plaintiff, though of this there is no proof, that 
‘there were no means of repairing the boat at Cape Girardeau; that when the 
boat arrived at St. Louis, it was some days before she could go into dock; that 
during the time, the boat still leaking, and the danger from the ice very immi- 
nent, it was deemed necessary, for the preservation of the boat, that the captain 
and crew should be kept on board, the engine being generally at work both day 
and night; that after being repaired, and ready to return to Cape Girardeau to 
take in her cargo, and complete her voyage, the iee was so very thick that it 
was some days before she ceuld proceed, during which time the captain and 
crew were kept on board to preserve the vessel, and to be ready at the first 
favorable moment to proceed. After the ice was sufficiently removed, she did 
proceed to Cape Girardeau.” See plaintiff’s brief. 

An account of charges, originally relied on, presented a total amount of 
$6,608 23. Buta revised bill was subsequently presented, which both plaintiff 
and defendant agree that we shall consider as the subject of the controversy, 
and which we now proceed to examine. 

This bill, exhibiting a total of $5,015 24, which is stated as “ gross amount of 
loss on the whole boat,” exhibits the following items : 


GE BO iietitctinccnceccdscveddcensessisceccosved $926 22 
Amount of bills allowed, and subject to reduction of one 

| REE A Sere Ts Renee re Ree even $1,253 02 
DPOGRSS GW GING, BOW GE Gib yc oc ccccccccccccccccesse 417 67 835 55 


$1,761 77 
The residue of the bill is composed of two items, to wit: 
“« Wages account and board from Cape Girardeau to St. 
EASTER E RETRRe a E $919 94 
“ Wages account at St. Louis and boarding, while repair- 
ing.”” The items are then given, being for captain, mate, 
carpenter, five men, engineers, board, wood, coal and 
eda neauenbewen 2,333 53 3,253 47 





Wn ewedccess Seveccesocecscsesoooseses cocccccces ---$0,015 24 
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Now, on the plaintiffs own showing, it is evident that a large portion of these 
charges, if recoverable at all, could only be recovered on the ground of general 


of the boat in a general average contribution, for we have no evidence of the 
value of cargo and freight. Without these data, it is impossible to give the 
plaintiff any indemnity on the score of a general average loss; and hence the 
judgment of the court below, which is based solely on the footing of general 
average, is erroneous. 

The claim then of the plaintiff, as the case has been'presented to us by the 
evidence, must rest entirely upon such rights as the plaintiff can establish for a 
particular average. It is well settled that wages and provisions of the crew 
cannot enter into a claim for particular average. Some of the decisions go so 
far as to say, that wages are so chargeable, when the crew is proved to have 
assisted in executing the repairs. But this would not aid the plaintiff, for he 
has not proved such employment. It is unnecessary, therefore, for us to in- 
quire which of the two conflicting doctrines is the more just and reasonable. 
See 11 Johnson, 315. 1 Conn. 239. 5 Hammond, 306. 6 Ib. 73. We 
must, therefore, begin by deducting from the total amount of charges, being 
$5,015 24, the sum of $3,253 47. This leaves an amount of $1,761 77. Asthe 
whole value of the boat was $32,000, of which $4,000, or the eighth, was the 
valuation in the policy of the interest of the assured, the result exhibits a loss of 
much less than fifteen per cent. The amount of loss to come up to fifteen per 
cent, should have been, on the most liberal calculation for defendants, $450; 
whereas it is only $220 22. This loss, therefore, under the policy, is not recov- 
erable from the defendants. It is to be observed that in this calculation we have 
not considered whether the one third should be deducted from the dry dock 
charges of $926 22, it not being necessary todo so. Nor is it necessary to con- 
sider whether the per centage should be calculated on $3,000 or on $4,000, as 
in either case the loss would be under fifteen per cent. Nor would it make any 
difference as to the result, if the items loosely charged for wood, coal and labor, 
were considered as not to be excluded, being only a sum of $436 89, the one 
eighth of which would only increase the above amount of average loss ta $274 83. 

It is, therefore, adjudged and decreed, that there be judgment for the de- 
fendants, and that the plaintiff pay the costs in both courts. 

G. B., and L. C. Duncan, for the plaintiff. Maybin, for the appellants. 





Jorpa v. Lewis et al. 


A sale of moveables, unconditional on its face, not accompanied by delivery, is void as to third 
persons. C.C.1916. The creditors of the vendor may treat the sale as a nullity and seize 
the property under a fi. fa., without resorting to an action to annul the sale. C.C. 1917. 


ee from the Parish Court of New Orleans, Maurian, J. 
The judgment of the court was pronounced by 
Surpeut, J. Ramon Farias having instituted suit against De Lizardi & Co. 
in the First District Court, the defendants reconvened, and obtained judgment 
in reconvention against Farias. Farias appealed, and the judgment against him 
was confirmed. The decree of the Supreme Court was filed in the District 
Court on the 7th June, 1843, and a fieri facias against Farias was issued on 
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average. But the plaintiff has given us no means of ascertaining the proportion 1 
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the following day. On this writ certain goods were seized, which the plaintiff 
alleges were his property. He claims its restitution, or judgment for its value, 
and also claims damages for the alleged trespass. His alleged title is a notarial 
act of sale, which will be hereafter considered. The action is brought against 
the sheriff and his deputy, who have called De Lizardi & Co. in warranty. The 
defendants pleaded specially that the sale was simulated, and made with the 
fraudulent intent of defeating the rights of- De Lizardi & Co., and that the pro- 
perty seized was the property of their debtor, Farias, at the time of the seizure. 

It appears that, on the 8th June, 1843, Farias executed an act of sale in favor 
of Jorda, before a notary in New Orleans, of a slave and of the stock of a cigar 
shop, described as ‘established in a house situate in St. Charles street, No. 88, 
with all the merchandise and other objects detailed in an inventory, dated 7th 
June, 1843, made between the parties and hereunto annexed for reference,” 
etc., ‘‘which establishment belongs lawfully to the seller, he having established 
it at his own cost and expenditure, as he declares, with which declaration the 
purchaser acknowledges himself satisfied.”” The price of the slave, goods and 
establishment are then stated at $2000, which the seller acknowledges to have 
received in cash. By the usual clause the purchaser acknowledges himself to 
be put in possession. 

On the 12th June, 1843, being a day or two after the writ of execution came 
to the sheriff’s hands, his deputy exhibited the writ to Farias, at the shop de- 
scribed in the act, and demanded payment. Farias hesitated, inquired the 
amount of the claim, and at length refused to pay. The officer then threatened 
to seize the goods in the store, upon which Farias took from a drawer, which 
he unlocked, a copy of the notarial act, and said the shop was not his, but had 
been sold to Jorda. The production of the document was elicited by the inquiry 
of the officer, why, if the shop was not his, he kept his own name on the door, 
and showed by the appearance of every thing about the shop that he was the 
real owner. Farias, after producing the act of sale, called Jorda, who appeared 
much confused. The officer told them they had better reflect on the matter, 
retired, consulted counsel, returned the same day and made a seizure. When 
the seizure was made Jorda said nothing, and was not present when the goods 
were subsequently taken away by the officer. Before taking away the goods in 
controversy, the officer put a keeper to watch the property ; and while the officer 
was gone, a person, apparently at the instigation of the wife of Farias, came 
and began to carry off the goods, whereupon, as the property was fast disap- 
pearing, the officer took possession of as much as he considered sufficient to 
cover the writ, and carried itaway. The occurrences after the levy, as stated 
by the officer, are confirmed by the person employed as keeper. 

The plaintiff has offered in evidence the notarial act, unaccompanied, how- 
ever, by any inventory; also, a general notarial power of attorney, executed by 
Jorda to Farias, on the 18th July, 1843, one month after the institution of this 
suit, in which Jorda is described as a resident of Havana. He also offered a 
single witness. This witness proves very little that is pertinent to the issue. 
He speaks of having sold Farias cigars at Havana, which were paid for by 
Jorda, who is a large manufacturer there, and says that Jorda and Farias have 
had business transactions together, the nature of which, however, he does not 
detail. He gives no evidence of the particular value of the goods seized. On 
his cross-examination by the defendants, he states that Jorda never resided in 
New Orleans, and that the slave is still (February, 1845,) in the possession of 
Farias, who continues to occupy the same shop. 
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The judge below gave judgment in favor of Jorda against Lewis, the sheriff, 
decreeing the return to Jorda of the cigars seized, and, in default of such return, 
judgment for $1009 40, and a further sum of $50 damages. Judgment was 
rendered in like manner in favor of the sheriff against De Lizardi & Co., as 
warrantors. Lewis and De Lizardi & Co. appealed. 

We cannot affirm the judgment of the Parish Court without overthrowing a 
principle of vital importance to the interests of commerce, and based on sound 
considerations of public policy. Our law does not recognize, as against. third 
persons acting in good faith, a sale of moveables unaccompanied by delivery. 
‘* With respect to personal effects, although the consent to transfer vests the 
property in the obligee, yet this effect is strictly confined to the parties until 
actual delivery of the object. If the vendor, being in possession, should, by a 
second contract, transfer the property to another person who gets possession 
before the first obligee, the last transferree is considered as proprietor, provided 
the contract be made on his part bond fide, and without notice of the former 
contract.’ Civil Code, art. 1916. 

‘In like manner if personal property be transferred by contract, but not de- 
livered, it is liable in the hands of the obligor to seizure and attachment, in behalf 
of his creditors.”’ Civil Code, art. 1917. 

Though in some countries non-delivery in the sale of chattels is conclusive as 
between the purchaser and a seizing creditor, and in others the non-delivery is 
permitted to be explained, yet in every system of jurisprudence known to us 
there is a perfect harmony to this extent, that the continuance in possession by 
the vendor of a moveable, in case of a bill of sale absolute on its face, is indicative 
of fraud. 

In the present case, the vendor having continued in possession of moveables 
professedly sold by a bill of sale absolute on its face, the creditor was authorized to 
seize. Judge Martin, in delivering the opinion of the court in Garritson’s case 
(7 La. 551) says, that even in a defeasible sale, the property does not pass from 
a vendor with regard to third parties till tradition takes place, and that in the 
contract of sale generally, before tradition the vendee has jus ad rem, and not 
jus in re. This doctrine, in its most enlarged extent, has been uniformly main- 
tained in this State, both under the old and new Codes. The enforcement of 
the doctrine exhibits no hardship on this occasion, for we can, under all the cir- 
cumstances, come to no other conclusion than that Jorda was not a bond fide, 
but a mere simulated, vendee. He professes by the act to have paid $2000 cash 
for a negro and a stock of goods on the very day when the writ of fieri facias 
was issued against Farias ; the copy of the act of sale remains in the possession 
of Farias; the slave and goods are left in the vendor’s possession; the name of 
Farias appears at the door of the shop, and Farias himself at the counter; and 
though simulation and fraud are expressly pleaded by his adversary, no proof to 
the payment of the $2000 is offered by Jorda, except the acknowledgment in the 
notarial act. 

We cannot concur with the judge a quo, that in a case of this sort De Lizardi 
§& Co. were inhibited from seizing, and should have first brought suit against 
Jorda to annul the sale. We will not here consider the question proposed t y 
counsel, whether the doctrine of the necessity of an action to annul, applies to 
moveables as well as to immovables. It is sufficient that, as against the seizing 
creditor, this sale to Jorda, absolute on its face, was incomplete without deliverry 
Even had Jorda shown that he actually paid the $2000, he could not have any 
relief at our hands, without establishing an actual delivery and possession. 
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It was said, and we believe correctly, by the former Supreme Court, in 
Weeks v. Flower, that although its decisions were numerous, ‘that when a pur- 
chaser is in possession under a conveyance, the question of fraud cannot be in- 
quired into collaterally, commencing by a seizure, but the party complaining 
must bring a revocatory action,” yet ‘inall the cases which have turned upon 
that principle, the purchaser was in possession.” 9 La. 379. 

We find, ona careful examination of the cases in which the doctrine referred 
to has been maintained, that they are all, with but rare exceptions, cases of con- 
test as to lands or slaves. The only case involving corporeal moveables, which 
we have found in a series of decisions, covering several years, is the recent case 
of Presas v Lanata, 11 Rob. 289. There the fi. fa. had been levied on the 
contents of a coffee-house, previously sold by the defendant in execution, and it 
was proved that the purchaser had been in open possession for two months, had 
taken a lease and a license in his own name, had put his name upon the door, 
and in all respects acted as owner. The plaintiff in execution was accordingly 
considered as having acted unjustifiably in proceeding by seizure, and treating 
the sale asa nullity. What may be the rule with regard to possession as to im- 
movables, it is not pertinent to our present purpose to inquire; but any ‘other 
rule, in case of moveables left in the vendor's possession, than that which we now 
recognize, would not only violate the manifest will of the legislator, but expose 
creditors to expense, delay, and often to the utter loss of their just claims. 

It is, therefore, decreed, that the judgment of the Parish Court be avoided ; 
and judgment is now rendered in favor of thedefendants, the plaintiffs paying 
the costs in both courts. 

C. G. De Armas, for the plaintiff. LZ. Janin, for the appellants. 





Tue New Or.teans Canat anp Banxinc Company v. HaGan. 


The insertion in a mortgage executed to secure a debt due by a third person, of a clause by 
which the mortgagor “ confesses judgment for the amount of the debt, and agrees, in case of 
its non-payment as provided by the act, that the law, in such cases made and provided, may 
be strictly enforced and summarily put in execution,” is not evidence that the mortgagor 
intended to bind himself personally for the payment of the debt. The clause was intended 
merely to give the remedy by executory process against the hypothecated property. It does 
not authorize the taking out of a fi. fa. against other property of the mortgagor, nor the re- 
gistry of the act so as to operate as a judicial mortgage. C. C. 3263. 

The execation of a mortgage to secure the fulfilment of an obligation of a third person, gives 
no right of action against the mortgagor personally. C. C. 3264. Whether the mortgagor 
intended to bind himself personally, is a question of intention, tobe determined by a just 
and reasonable construction of the whole instrument. 

Contracts of suretyship must be construed strictly. The law favors the surety. 

Suretyship cannot be presumed. C. C. 3008. Nor does it imply a mortgage on the property 
of thesurety. Nomortgage exists unless expressly stipulated. C. C. 3010. 

Defendant obtained a loan from a bank prohibited by its charter from taking more than a cer- 

tain rate of interest on any of its loans, on the condition of his executing a mortgage on cer. 

tain property to secure its repayment, with the highest rate of interest which the charter of 

the bank allowed, and of his granting a second mortgage, on the same property, to secure a 

debt due to the bank by a third person. In an action to enforce the mortgage executed to se- 

cure the debt due by such third person: Held, that by requiring the second mortgage, the bank 
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stipulated for something more than the payment of the highest rate of interest allowed by nN rw Grizans 


its charter, that the stipulation was usurious and illegal, and that the mortgage to secure 


PPEAL from the Commercial Court of New Orleans, Watts, J. 

F. B Conrad, for the plaintiffs. L. Janin, Benjamin and Micou, for the de- 
fendant. Preston, appellant, pro se. 

The judgment of the court was pronounced by 

Supe, J. It is unnecessary to recite the peculiar circumstances under 
which the numerous and conflicting interests presented by this record, have 
become the subject of discussion in one suit. It will suffice to state what the 
parties ask at our hands. The Canal Bank, having obtained an order of seizure 
and sale upon a mortgage note for $12,000, Preston and Adams claimed an in- 
terest in the proceeds of sale, as mortgage creditors to the amount of $68,000, 
and interest, not disputing, however, the validity of the mortgage in favor of the 
bank. They, also, claimed a judgment against John Hagan, personally, for 
$67,510, with large arrearages of interest. Other relief, as to the mode of 
selling the property, &c., was asked by Adams and Preston, which it is unneces- 
sary to detail. Hagan resisted the claims of Adams and Preston upon three 
grounds principally, to wit: that they were not the owners of the alleged mort- 
gage claim; that if they were, he had never incurred any personal liability, and 
was a mere mortgagor; and lastly, by a plea filed during the progress of the 
trial, that the contract of which Preston and Adams professed to be the assig- 
nees, was void for usury. 

The material facts of this case are as follows: On the 22d May, 1839, John 
Hagan executed a notarial act of mortgage in favor of the Canal Bank and the 
Exchange Bank, for loans made to him by these corporations respectively, being 
$20,000 by the Exchange Bank, and $12,000 by the Canal Bank. Two notes 
were given by Hagan for these amounts, each payable at one year from the date 
of the act; the one of $20,000, to the order of the Exchange Bank, bearing 
seven per cent per annum interest, from date till final payment, and the one of 
$12,000, to the order of the Canal Bank, bearing interest at eight per cent per 
annum, from date until final payment. Hagan acknowledges the receipt of the 
full amount of the respective loans in cash, on the day on which the act and 
notes were executed. 

On the 25th May, 1839, being three days subsequent to the giving of the 
mortgage, and the receipt of the above loans, Hagan executes another act of 
mortgage, before the same notary, in favor of the same banks, upon the same 
real estate. The debts to be secured, and the circumstances under which the 
mortgage was agreed to be given, as wellas the extent of Hagan’s contract, will 
be best exhibited by citing the language of the act: ‘ Personally came and ap- 
peared John Hagan, of this city, who declared that Messrs. Hagan, Niven 
& Co., Buchanan, Hagan § Co., and Thomas Barrett & Co., of this city, mer- 
chanis, are justly and truly indebted unto the Exchange and Banking Company 
of New Orleans, as follows, to wit: the said firms of Hagan, Niven & Co., and 
Buchanan, Hagan & Co,, jointly, in the full sum of $21,000, and the said firm 
of Thomas Barrett & Co., in the full sum of $60,000, to secure the payment of 
which debts, the said firms have respectively furnished and delivered certain 
collateral securities now in the possession of, and held by the said company. 
And, furthermore, that the said Hagan, Niven & Co., are justly and truly in- 

debted unto the New Orleans Canal and Banking Company, in the full sum of 
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New Ortzans $26,508 85, for which they have furnished their promissory note, drawn to the 
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BANkine Com. Order of, and endorsed by the said Buchanan, Hagan & Co., dated on the se- 


cond day of August, 1838, and made payable on the eighth day of August, 1840, 
fixed, to secure the punctual payment of which note, he, the said appearer, 
granted a special mortgage in favor of the said New Orleans Canal and Banking, 
on certain property situated in this city, by an act passed before William Chris- 
ty, a notary public in this city, on the second day of August, 1838; and where~ 
as the said companies have loaned unto him, the said appearer, the aggregate 
sum of 32,000, that is to say, the sum of 20,000 by the said Exchange and 
Banking Company, and the sum of $12,000 ‘by the said New Orleans Canal 
and Banking Company, to secure the payment of which amounts, he, the said 
appearer, granted a special mortgage in favor of the said companies respectively, 
on certain landed premises, by an act passed before me, notary, on the twenty- 
second day of May instant, which loans were made and granted as aforesaid, on 
the express condition, and with the understanding, that he, the said appearer, 
should still further secure the payment of the debts and liabilities due and owing 
by the said firms respectively, to the said companies, as hereinbefore mentioned, 
by granting another special mortgage in favor of said companies on the same 
landed premises, last above referred to and mentioned. 

‘¢ Now, therefore, in consideration of the premises, and in order to secure the 
full and final payment of the above mentioned and recited debts and liabilities, 
within the space and term of three years, to commence and be computed from 
the date hereof, he, the said John Hagan, moreover declared, that he does, by 
these presents, mortgage, affect and specially hypothecate, in favor of the said 
Exchange and Banking Company of New Orleans, and New Orleans Canal and 
Banking Company, both duly incorporated institutions of this State, in the pro- 
portion of the amounts to them respectively due and owing by the above men- 
tioned firms, all and singular the following described property, to wit.” Then 
follows the description of the property, and the act proceeds: ‘ And the said 
John Hagan, doth hereby bind and obligate himself not to sell, alienate, nor en- 
cumber the hereinbefore described and mortgaged premises, nor any part there- 
of, to the prejudice of this mortgage. And doth moreover, by these presents, 
confess judgment for the amounts of the said debts and liabilities of the said 
firms respectively, as hereinbefore set forth and expressed; and agrees that, in 
case of non-payment of the same, as herein stipulated, the law in such cases 
made and provided, may be strictly enforced and summarily put into execu- 
tion. It being, however, agreed and expressly understood by and between the 
parties hereto, that the said companies shall not proceed against the said de- 
scribed property, and attempt to make the same liable under the present mort- 
gage now being granted, until they shall have first exhausted the collaterals and 
mortgage securities now in their possession and herein above referred to and 
mentioned, or made all due and reasonable efforts to realize and make good the 
same.” 

The Exchange Bank having become insolvent, its affairs were placed in the 
hands of commissioners, who, in 1844, made a sale at public auction of its assets. 
At this sale Adams became the purchaser of four notes of Thomas Barrett & 
Co., endorsed by Hermann, Briggs & Co., amounting in all to a principal sum of 
$54,850, .the whole adjudicated at the price of $210. Preston became the 
purchaser of two notes of Buchanan, Hagan & Co., endorsed by Hagan, Niv- 
en & Co., amounting to a principal sum of $6,100, at the price of $200; of four 
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notes of J. B. Marks, endorsed by Hagan, Niven & Co., amounting to a princi- New Onteans 
pal sum of $1060, at the price of $40; and of adraft of Buchanan, Hagan & a 
Co., on Redmond, and Hagan, Niven & Co., for a principal sum of $5,500, at Comme 
the price of $30. These assets accord with the principal sum of $67,510 claim- _— 

ed by Adams and Preston, as alpve stated. After the adjudications, Adams and 

Preston entered into an agreement of equal partnership in the assets thus pur- 

chased. Adams, however, discontinued, as to himself, the claims set up in this 

suit, during the progress of the trial. ; 

The first point of defence urged by Hagan is, that the obligations or debts 
thus purchased by Adams and Preston, are not the debts which the mortgage 
of 25th May, 1839, was given to secure. This point was laboriously contested. 
in the court below. We do not consider it indispensable now to examine it; 
and assuming, therefore, for the purposes of our present inquiries, the identity 
of the indebtedness, we proceed to the second point of Hagan’s defence. 

Preston contends that the act of 25th May, 1839, imposes on Hagan a per- 
sonal responsibility for the indebtedness of the parties therein recited; Hagan, 
on the contrary, maintains that by that act he did nothing more than mortgage 
his property. 

«Tt is not necessary that the mortgage should be given by the person con- 
tracting the principal obligation ; it may be given for the contract of a third per- 
son.” Civil Code, art. 3262. ‘* When a persom has given a mortgage on his 
property for the obligation of a third party, it is necessary to inquire whether 
he only gave the mortgage, or whether he bound himself personally for the ful- 
filment of the obligation.” Ibid, art. 3263. 

‘In the former case, that is if he has only mortgaged his property to secure 
the fulfilment of an obligation by a third person, no right of action exists against 
him personally, but merely an action of mortgage against the thing, to have it 
seized and sold, so that, if it perishes, he who mortgaged it shall be released 
from every species of obligation.” Ibid, art. 3264. 

‘On the other hand, if the person who has given a mortgage for another, has 
bound himself personally for the fulfilment of the obligation, independently of 
the mortgage, there shall exist against him a right of personal action, and he shall 
not be released, even if the thing mortgaged should perish.” Ibid, art. 3265. 

The question, then, is a question of intention, to be solved by a just and rea- 
sonable interpretation of the whole instrument, and the expressions therein used 
by the parties. Though the several debtors to the bank, recited in the act, had 
given notes, Hagqn was not required to endorse them. In the recitation of the 
agreement upon which the loans of $12,000 and of $20,000 were made, the lan- 
guage is not that he shall personally bind himself, but that he shall still further 
secure the debts and liabilities of the said firms, by granting another special 
mortgage in favor of said companies on eertain real estate. 

The mortgaging clause declares that “in considergtion of the premises,” that 
is, the pre-existing agreement thus recited, and in order to secure the full and 
final payment of those debts of the firms named, he mortgages, affects and 
specially hypothecates the described property. 

: In the stipulations for time, it is agreed that the bank shall not proceed against 
} the mortgaged property until the lapse of three years, nor until they shall first 
exhaust certain collaterals. If Hagan had intended to be personally bound, we 
cannot believe he would have omitted to stipulate for a like freedom from per- 
sonal pursuit. 
P ; a 
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The clause of confession of judgment, is much relied on by Hagan’s adver- 
sary. That clause is found in its usual position in the notarial act, to wit, in that 
portion which provides safeguards and remedies for the enforcement of the mort- 
gage. It follows the pact de non alienando, which is a clause intended to relieve 
the mortgagee from the necessity and delay of action against a subsequent pur- 
chaser. The object of the confession clause is to give in distinct terms the 
remedy of executory process against the land. Such a clause does not authorize 
a fiert facias against the mortgagor’s other property, nor a registration in the 
nature of a judicial mortgage. It is, in our opinion, a mere provision that con- 
cerns the mortgagee’s remedy against the hypothecated property. 

Again, in the accepting clause of the act, the language is, the presidents of 
the respective banks, &c., *‘ do by these presents accept the foregoing mortgage, 
with all and singular the rights, benefits‘and privileges resulting therefrom.” 

Suretyship is construed strictly. The law favors the surety. *Suretyship 
cannot be presumed; it ought to be @™pressed; and is to be restrained within 
the limits intended by the contract.” Civil Code, art. 3008. Suretyship does 
not operate a mortgage on the property of the: surety, unless there has been 
an express agreement. Civil Code, art. 3010. And, by parity of reasoning, a 
mortgage of property as security, should not operate the personal responsibility 
of the mortgagor, unless so expressly declared. 

We, therefore, are of opinion that Hagan contracted no personal liability for 
the debts thus proposed to be secured. But, however this may be, the first and 
second points above stated are merged in the third point, which we now pro- 
ceed to consider. 

In opening the argument on the question of usury, the counsel for Hagan, 
aware that this plea is usually an odious ene in public opinion, and is also 
scanned with something like disfavor by courts of equity, has defended the 
reputation of his client, by suggesting that Hagan has never sought to invalidate, . 
as he says he might successfully have done, the claim of the Canal Bank for its 
full debt of $12,000, and eight per cent interest, and that he has only taken 
refuge under this plea, at a late period of the trial, to aid himself in resisting a 
vigorous effort made by his adversary to impose upon him a personal liability for 
debts amounting, in principal alone, to $67,510, and bought by his antagonists 
for $470. This is a question which concerns the reputation of Hagan, rather 
than the legal merits of this controversy; but it is perhaps just to say in passing, 
that the: remarks of the counsel with regard to his client’s motives and conduct, 
seem justified by the record. 

The intervenor has strenuously contended that a lawful consideration for the 
mortgage of 25th May, 1839, is to be found in the delay which he says is ac- 
corded to the embarrassed merchants, the friends and relatives of Hagan, whose 
debts are thereby secured. An examination of the act has not satisfied us that 
such delay was thereby stipylated in favor of those parties. It is true that, under 
the article of the Code which he has cited, a person may, in his own name, make 
some advantage for a third person the condition or consideration of a commuta- 
tive contract; and, if such third person consents to avail himself of the advang 
tage stipulated in his favor, the contract cannot be revoked. But has there been 
such a stipulation here? The stipulation is ‘that the said companies shall not 
proceed against the said described property, and attempt to make the same lia- 
ble, under the present mortgage now being granted, until they shall have first 
exhausted. the collaterals and mortgage securities now in their possession, and 
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herein above referred to and mentioned, or made all due and reasonable efforts New Orteane - ’ 


to realize and make good the same.”” In a preceding part of the act, upon which 
the counsel relies, is also to be found this expression: ‘ To secure the full and 
final payment of the debts and liabilities of the firms within three years from the 
25th May, 1845,” Hagan grants the mortgage, &c. 

We do not see in these expressions and stipulations a contract by the banks 
which would have inhibited them from immediate action against those debtors. 
The natural and fair construction is this: I, Hagan, for the loan you have 
given me, not only have promised to pay the loan, and seven per cent interest, 
but I also agreed to give, aad now give you a mortgage on my own property to 
secure the full and final payment of the debts due by the firms mentioned; 
but you must not resort instantly to my property, but only after a certain period, 
and after having done your best to exhaust other securities. 

In defining the nature and extent of suretyship, our law expressly declares 
that, while it cannot be contracted undermore onerous conditions than are im- 
posed on the principal debtor, yet it may be under more favorable conditions. 
Si ille pure promisserit, fidejussor sub conditione promittere potest. Non 
solum autem in quantitate, sed etiam in tempore minus aut plus intelligitur. 
Plus est enim statim aliquid dare ; minus est post tempus dare. There is noth- 
ing in the instrument which shows an intention on the part of either Hagan or 
the banks, to disarm them of their power against the principal debtors. 

Not only is there no delay given to these debtors, and no statement in the act 
of mortgage that such delay is its consideration, but the mortgagor and the mort- 
gagees have themselves declared, in express and unequivocal terms, which ex- 
clude all implication and conjecture, the real and true consideration for which the 
mortgage was given. The act announces in language susceptible of no miscon- 
struction, that the loans of the 22d May, 1835, “were made and granted as afore- 
said on the express condition, and with the understanding, that he, the said ap- 
pearer, should still further secure the payment of the debts and liabilities due and 
owing by the said firms respectively to the said companies, as herein before men- 
tioned, by granting another special mortgage in favor of said companies on the 
same landed premises last above referred to and mentioned. Now, therefore, 
in consideration of the premises,” &c., Hagan, to secure the debts, &c., mort- 
gages, &c. 

The mortgage, then, is given in fulfilment of the recited promise, and its con- 
sideration is the loans made on the 22d May, three days previous. What, then, 
was the consideration given by Hagan, for the loan made to him by the Ex- 
change Bank? 

lst. He promises to pay, at the end of one year, the principal sum loaned. 

2d. He promises to pay seven per cent interest on said principal sum. 

3d. He gives a mprtgage on lands to secure the payment of principal and 
interest. 

4th. He promises (and three days after fulfils that promise,) to give.the Ex- 
change Bank a mortgage on the same lands, to further secure the payment of 
the debts of third persons to said bank, amounting to:$81,000. 

Is this last branch of the contract, to wit, the mortgage. to secure the pay- 
ment of those debts due by third persons, void ? 

The charter of the Exchange Bank contains the following provisions: ‘ That 
the said company shall not take more than seven per centum per annum upon 
any of its loans or discounts; nor shall it take more than six per centum per 
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New Orzeans 220um upon any of its loans or discounts made on promissory notes, when 
= shall be payable at four months, or less, after such loan or discount.” 
Company. According to all reasonable rules of interpretation, we consider an agreement 
ee to take, and a taking, as equally covered by the statute. The bank, then, is not 
only incapable af making an agreement to take more than seven per cent inter- 
st on a loan, but it is prohibited from so doing. The statute is a prohibitory 
statute. Itrests on grave considerations of public policy, and whether that po- 
licy be unsound, as the counsel suggests in argument, or sound, we are not per- 
mitted to enquire. Being a prohibitory statue, if the agreement made by Ha- 
gan, to give the mortgage of the 25th May, and the subsequent execution of 
that agreement, be an evasion of, and a fraud upon the statute, no court of jus- 
tice can enforce it. 

Is it, then, such a violation? The mere statement of the case carries its own 
answer with it. The bank stipulated for seven per cent interest; in stipulating 
that the further mortgage should be given, it stipulated for something more 
than seven per cent interest, and when that stipulation was fulfilled, three day’s 
afterwards, it received more. It received a mortgage for the further security 
of $81,000, due to it by third persons. 

‘* A profit made, or loss imposed upon the necessities of the borrower, what- 
ever form, shape, or disguise it may assume, where the treaty is for a loan, and 
the capital is tobe returned at all events, has always been adjudged to be so 
much profit upon a loan; and to be a violation of those laws which limit the 
lender to a specified rate of interest... Owen’s case, 2 Peters, 537. 

Here the bank, taking advantage of the necessities of Hagan, who was 
pressed with an enormous load of debts, and particularly by a debt to Le Bre- 
ton, of $36,000, maturing in the latter part of May, 1839, the price of the land 
subsequently mortgaged to the bank, extorts from him, in addition to the highest 
rate of interest allowed by its charter, a mortgage for an enormous debt due by 
third persons. Thatthe partners in these houses were, as suggested by the 
intervenor, Hagan’s relatives and friends, makes the case against the bank 
stronger rather than weaker, since, as we have seen, there was no stipulation 
for their benefit. 1t was taking advantage not only of Hagan’s necessities, but 
of his affection and family pride. 

There can be no legal remedy for that which is illegal, and as the Exchange 
Bank could not have enforced this mortgage, the intervenor, supposing him to 
have purchased the rights intended to be conferred by the hypothecary contract 
of Hagan, can stand in no better position. ‘‘ No court of justice,” said the 
learned judge in Owens’ case, ‘‘ can be made the handmaid of iniquity. Insti- 
tuted to carry into effect the laws of a country, how can it become auxiliary to 
the consummation of violations of law ?”’ 

In principle, it is impossible to distinguish Owens’ casg from the present. 
The Bank of the United States, as the Exchapge Bank, was prohibited from 
taking more than a certain rate. By the discount of the note, she did evasively 
take a greater rate by a profit on depreciated paper given to the borrower at its 
nominal value, instead of cash, and the case was decided upon the prohibitory 
clause in the charter, and without reference to the usury laws of Kentucky, 
where the contract was made. Judgment affirmed. 
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BERNARD v. AUGUSTE. 


Action to rescind, on the ground of simulation, a sale made to defendant by one F., as agent 
of the plaintiff. It was proved that the property in contest belonged to F., who was an in- 
solvent, but had been purchased in the name of the plaintiff, his concubine, for the purpose 
of screening it from his creditors; that at the time of the purchase plaintiff had no means of 
her own; that F. acted as her attorney in fact; and that, suspecting the fidelity of the plaintiff, 

he made, as agent of the latter, a simulated sale to the defendant. Per Curiam: No issue 

can be formed in relation to such frauds and simulations, between the parties implicated in 
them, which a court of justice ought to try. Petition dismissed. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

The judgment of the court was pronounced by 

Rost, J. The parties to this suit are all persons of color. The evidence 
discloses it to be a contest between the adulterous concubine of a fraudulent 
bankrupt and his confidential friend, for property which he has so far succeeded 
in withholding from his creditors. 

“‘ Procul, O procul este, profani! The temple of the justice of your coun- 
try is the house of God, it should not be made a den of thieves.” These were 
the words used by the venerable presiding judge of the late Supreme Court, in 
a case bad indeed, but not tainted, like this, with every species of corruption. 
Mulhollan v. Voorhies, 3 Mart. N.S. 46. 

With these words we had stopped the counsel, at an early stage of the argu- 
ment, but for the hope that the cause of justice might hereafter be advanced, 
by the disclosures made in the course of the trial. 

The plaintiff alleges that she is the owner of a house and lot, situated in the 
city of New Orleans, rented for $100 per month, which she purchased at a suc - 
cession sale, in 1832. 

That on the 2d March, 1833, she was pursuaded by one Louis Ferrand, in 
whom she placed implicit confidence, to give him a power of attorney, author- 
izing him to purchase real estate in her name, and to administer, hypothecate 
and sell her property, moveable and immovable. 

That Louis Ferrand, acting under that power, sold the property claimed to 
the defendant, for the pretended consideration of $9,000, without her knowledge 
or consent, and that she was kept in utter ignorance of that sale by the collusion 
and combination of her attorney in fact with the defendant. 

That she has never received any part of the consideration, and that, in fact, 
no consideration was given, but that the sale was simulated, null and void. 

That the defendant was so conscious of these facts that, although the sale was 
passed on the 6th October, 1835, he never pretended to have any claim or title 
to the property conveyed, till the beginning of May, 1843. 

That the petitioner believed herself in possession during all the intervening 
time, and receiving, as she supposed, the rents, through her agent, Louis Fer- 
rand, whom she never called to account. 

She prays that the sale passed by Ferrand to the defendant be adjudged to be 
simulated and the property restored to her, together with back rents and 
damages. ; 

The defendant filed a general denial, and subsequently averred : 

1. That the plaintiff never possessed the means of paying for the property 
described in her petition. 
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2. That, at the time of the purchase, she was living in open concubinage with 
Louis Ferrand, who was the real owner, and procured the means of paying the 
price by loans or otherwise. 

3. That Louis Ferrand had children by his said concubine, and was at the 
time legitimately married te another woman, who was then living. 

4. That Louis Ferrand was known to the defendant, and to the public 
generally, as the real owner; that he acted as such; that the property was as- 
sessed in his name, and that he collected the rents up to the time of the sale ; 
that he often advertised it, sold one-third of it to Charles Hatrel, and after va- 
rious unsuccessful attempts to dispose of the remainder at auction, finally sold 
it to the defendant for a valuable consideration, paid and delivered in the pre- 
sence of the notary. 

5. That the present contest originates in the immoral relations which existed 
between the plaintiff and Louis Ferrand, wherefore the present action cannot 
be maintained. : 

6. That it arises from the fact of the plaintiff having lent Ferrand her name, 
while she lived in adulteréus concubinage with him, for the purpose of conceal- 
ing from his creditors the property she now claims; all of which is alike illegal, 
immoral and contrary to public policy. 

The parties went to trial upon the foregoing allegations, and the court of the 
first instance Raving adjudged the property to the plaintiff, the defendant 
appealed. 

Simulation is proved on both sides; and this is one of the rare instances in 
which the evidence of each party, leaves the other without either title or just 
possession. 


Louis Ferrand married in 1818, failed in 1823, took the plaintiff as his con- 
cubine, and soon after found means to purchase in her name the property in 
controversy, and much more besides. The proof of the destitution of the plain- 
tiff at the time, and of her inability to pay the price, leaves no doubt on the minds 
of the court that she was the willing instrument of Ferrand’s villainy, and that 
she could not, and did not consider herself as the owner of the property pur- 
chased. 


The title of the defendant is of precisely the same character. He does not 
know whether the act under which he claims is a contract of sale or a contract 
of suretyship. After attempting to show by a great number of witnesses that it 
was a sale, and making the fact more improbable at every step of his progress, 
he has resorted to many indirections and devices to show that Ferrand was in 
his debt, and that this deed was passed for the purpose of securing a part of the 
amount of. that indebtedness. The fact isnot so. Atthe date of the sale Fer- 
rand owed him nothing, and was of great assistance to him in many ways. The 
property continued to be assessed in Ferrand’s name, and Félicité Bernard 
positively swears that, in aconversation between Ferrand and the defendant, 
both admitted that nothing had been paid by the defendant at the time of the 
sale. An attempt has been made to discredit this witness, but it is shown that 
she was one of the confederates, who, with the plaintiff and the defendant, aided 
and assisted Ferrand in his frauds. If they all trusted her, there is no reason 
why we should not; and we are satisfied that in the sale to the defendant, the 
friend did nothing more than take the place of the concubine, whom Ferrand 
anspected of infidelity, and could trust no longer. 
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Besides the fact of the previous failure of Ferrand, the record contains evi- 
dence showing the object and use of these simulations. He had been appointed 
syndic of the creditors of one John Fleming, some time in 1834, and had 
filed in court, in 1840, a tableau of distribution, showing a large sum in his 
hands. On his failure to pay over the dividends to the creditors, a rule was 
taken upon him to show cause why he should not bring into court the proceeds 
of the estate of the insolvent. His answer to the rule was as follows : 

“That he had no money deposited in bank to the credit of the estate for 
which he was syndic, but that he had employed the funds in his own affairs, 
prior to the passage of the act which renders syndics liable to a criminal prose- 
cution in such cases, with the intention of making those funds productive, and 
in the expectation of being able to produce and distribute them: among the cre- 
ditors of John Fleming, whenever required to do so; but that owing to the 
sudden and continued pecuniary distresses and commercial embarrassments 
which had afflicted the State, and still continued to afflict it, he had been utterly 
ruined, and had lost not only all his property, but also the funds belonging to the 
creditors of Fleming.” ° 

When subsequently, on the trial of this cause, he was called upon to testify-— 
a fit witness in such an issue—he stated on his voir dire, that whatever the de- 
cision might be, he could but gain, and refusedto be sworn in chief on the 
ground of scruples of conscience. 

The relations in which the plaintiff and defendant stood to Louis Ferrand, 
and to each other, would be sufficient to induce the belief that they knew and 
approved all his acts, and joined an all occasions to assist him in giving color to 
them. These facts, however, do not rest upon mere probabilities, for it is in 
evidence that, on one occasion, a promissory note of the plaintiff, paid by herself 
and delivered to her by the holder, was subsequently placed in the hands of the 
defendant, and by him given in payment to Ferrand, in presence of the notary, 
as the consideration of a sale of slaves from Ferrand to him. 

These persons have no right to soil judicial records with their turpitudes, and 
the Parish Court erred in suffering them to do so. Simulation gives no title, 
and contracts prohibited by law, or contrary to good morals or public order, can 
have no effect. Hiriart v. Roger et al. 13 La. 126. Gravier’s Curator v. Car- 
raby’s Administrator, 17 La. 118. 

Between the parties implicated in these frauds and simmulations, no issue can 
be formed in relation te them which a court of justice ought to try; nor should 
any act of theirs affecting the property claimed, to the prejudice of the creditors 
of Louis Ferrand, be noticed. We leave that property where the dishonest 
acts of the parties have placed it. "Whoever claims it hereafter, must come be- 
fore us with clean hands. 

It is ordered, that the judgment of the Parish Court be reversed, and the 
plaintiff’s petition dismissed, with costs in both courts. 

F. B. Conrad and Benjamin, for the plaintiff. Preaur, L. -Janin and D. 
Seghers, for the appellant. 
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STEVENS v. WELLINGTON. 


A péwer to sell a slave must be in writing. C. C. 2415, 2961, 2966. 

Where an agent empowered to sell a slave on certain terms, sells him on conditions less fa- 
vorable to the principal, the latter will not be bound by his act, unless subsequently ratified. 
C. C. 2979, 2980, ; 

A sale ofa slave, accompanied by delivery, has effect, as to third persons, from the date of its 
registry. Such a sale, unaccompanied by delivery, is without date as against third persons: 
C. C. 2417. ’ 

Where property has been placed in the hands of an agent -for the purpose of being sold, and 
the principal is subsequently made a garnishee in an action against. one of his creditors, 
and the facts warrant the presumption that the agent must have been aware that his 

. principal had been made a garnishee, his authority to sell mast be considered as suspended 
from service of notice on the garnishee. , 


PPEAL from the District Court of the First District, Buchanan, J. 
A The judgment of the court was pronounced by 

Kine, J. This suit was instituted by Stevens for the recovery of a negro 
man slave, of whom the defendant is alleged to be in possession, claiming to be 
the owner, and-for $300 for the wrongful detention. During the pendency of 
the action, Stevens was declared a bankrupt, and received his discharge. Ata 
sale of his property made under an order of the United States District Court, 
R. L. Cauthorn purchased all the rights of Stevens to the slave in question, and 
was substituted as the party plaintiff in this suit, which he now prosecutes. 

Both parties claim to derive title from Robert Cook; the plaintiff, by a sale 
from Cook té him, and the defendant, by a transfer from John L. Wilson, pro- 
fessing to act as the agent of Cook, to Palmer, from whom the defendant pur 
chased. Both of the acts of sale were under private signature, and admitted 
to record on the same day in the office of the parish judge of Ouachita, where 
Cook resided. 

Cook, the original vendor, and Stevens, his vendee, were both examined as 
witnesses upon the trial of the cause, and gave the following history of the 
transactions out of which the present controversy grows, 

Palmer & Scott, of this city, were the judgment creditors of Cook, for up- 
wards of $600. In November, 1840, Cook authorised Wilson, one of the attor- 
neys of Palmer § Scott, to sell the slave in contest, who was then a runaway, 
to Palmer, or to any other person, provided he would credit the judgment of 
Palmer & Scott with $500, and pay the expenses which the slave had incurred 
during his absence. 

Early in the spring of 1841, the slave being still absent, Cook contracted, ver- 
bally, to convey him, when recovered, to Stevens, for $500. On the 2d of 
April, 1841, Cook obtained possession of the slave, and on the nineteenth of the 
same month, by an act under private signature, sold him to Stevens for $500, the 
possession having been previously delivered under the verbal contract. On the 
same day, the act was proved and admitted to record. 

Wilson, acting under the authority of Cook, which appears to have been ver- 
bal, by an act under private signature, bearing date the 24th March, 1841, sold 
the slave to Palmer, one of the judgment creditors, for $500, stated in the instru- 
ment to have been received in cash. There was no delivery of possession how- 
ever. This act was also proved and admitted to record on the 19th April, 1841. 
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Before the sale from Wilson had been made, Scott, of the firm of Palmer & 
Scott, had instituted a suit against Palmer § Whiting, to which Cook had been 
made a party garnishee. 

When this conflict of title arose, Cook proposed to Palmer still to cause the 
slave to be conveyed to him upon the terms on which Wilson had been autho- 
rised to sell, to wit, upon a credit of $500 being allowed upon the judgment of 
Palmer & Scott, and the payment of the expenses which the slave had occa- 
sioned while a runaway, and upon the further condition that he should be releas- 
ed from the liabilities growing out of his garnishment. This proposition Palmer 
declined. 

The slave remained in possession of Stevens until the autumn of 1841, when 
he again ranaway, was taken up and lodged in the parish prison of Carroll, 
whence he was withdrawn by Wilson and Palmer, the latter of whom took 
possession of him, and subsequently sold him to the defendant. 

The sum of $500, mentioned in the act of sale from Wilson to Palmer as 
the price of the slave, was not credited upon the judgment of Palmer & Scott 
against Cook, but on the contrary, the amount of that judgment was subsequently 
made out of the property of Cook, upon a fieri facias against him as garnishee 
in the suit of Scott v. Palmer § Whiting ; nor were the jail fees of the slave 
paid by Palmer or his attorney, but they were settled for by Cook himself, who 
paid a part in cash and forthe remainder gave his note. 

There are several fatal objections to the title of the defendant : 

1. No written procuration from Cook to Wilson has been produced ; the only 
information we have in reference to the authority of the latter is derived from 
the testimony of Cook, and from this we infer that it was verbal. Such autho- 
rity is sufficient to enter into those contracts which may be established by parole 
evidence. But our laws require that all sales of slaves and immovables shall be 
made in writing ; and it has been held that the authority to execute such acte 
must be evidenced by an instrument of equal dignity. The mandate to enter 
into those contracts, can only be supported by written proof of the agent’s au- 
thority. Civil Code, arts. 2415, 2961, 2966. 2 La. 596. 

2d. The agent can only bind the principal while he acts within the scope of 
the authority committed to him, and all the acts of the mandatary which exceed 
his trust are null and void as regards the constituent, unless ratified. Civil Code, 

arts. 2979, 2980. Story on Agency, 165. Inthe present instance, the agent 
was authorised to sell upon the condition that $500 should be credited upon a 
judgment, afd that the expenses of the slave, while absent, should be paid. 
Neither of these conditions has been performed. The sale to Palmer purports 
to be for $500 in cash, which sum has not been credited upon the judgment, and 
no provision has been made by the agent or creditor, for the payment of the 
charges created by the slave. In both these respects the agent has exceeded 
the express limits of his trust, his act is more onerous than that contemplated 
by the mandate, it has not been confirmed, and, as to the principal, is null and 
void. 

3d. The sale from Cook to Stevens was accompanied by delivery, and conse- 
quently had effect against third persons from the date of its registry. There 
was no delivery to Palmer, and until such delivery the sale to him is without 
date against third persons. This ground is equally fatal to the pretentions of 
the defendant, who could acquire no better tittle than that of his vendor. Civil 
Code, art. 2417. 

10 
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4th. The agency of Wilson expired, or was at least suspended from the mo- 
ment that notice of the garnishment was given to Cook, of which proceeding, 
as the attorney of Palmer, who was present at the date of the sale, he must be 
presumed to have been cognizant. From that time Cook became the stockhold- 
er for the parties litigant in the suit of Scottv. Palmer § Whiting, and could 
only have paid the judgment to Scott at his peril; nor could Wilson, in the 
faithful discharge of the duties of his trust, have paid it for his principal. 

The plaintiff has claimed damages. Although we are satisfied that the acts of 
the defendants and of his vendor have been wrongful, that the possession which 
the former acquired of the slave was tortious, and that damage must have been 
sustained, the evidence upon this point is too vague and indefinite to enable us 
to determine its extent. 

We think that the judgment of the court below is erroneous, and ought to 
be reversed. It is, therefore, ordered, adjudged and decreed, that the judg- 
ment of the District Court be avoided and reversed ; and it is further ordered 
that the intervenor, Cauthorn, recover of the defendant, the slave, Drew, de- 
scribed in his petition, that said slave be delivered to the said Cauthorn, and that 
the defendant pay the costs of both courts. It is further ordered, that the de- 
fendant, Wellington, recover of his warrantor, Palmer, $500, the price of the 
slave Drew, and the costs of suit in both courts. 

Stockton and Steele, for the appellant. G.B. Duncan, for the defendant. 





Hapwin v. Fisk. 
A factor cannot pledge, nor give in payment for his own debts, property consigned to him. 


HE defendant appealed from a judgment of the Commercial Court, in an 
action to recover a quantity of tobacco in hogsheads, alleged to have been 
pledged to him by the consignees of the plaintiff, for a debt due by the consig- 
nees. The plaintiff claimed the tobacco or its value. The defendant alleged 
that he had purchased the tobacco from the consignees. A jury found a verdict 
for the plaintiff, and there was judgment accordingly. The case turned upon 
the question ef fact, whether there had been a purchase bona fide. In regard to 
the only question of law involved, the court, per Stipe, J., say : On the 
question of law the doctrine is well settled that a factor cannot pledge for his 
own debts, property consigned to him, nor can he give it in payment for his own 
debts. The judgment below was affirmed. 
C. M. Jones, for the plaintiff. Elwyn and Roselius, for the appellant. 





Martino, Curator, v. Boces et al. 


The owners of a steamer are liable for damage done to another vessel, by a collision produced 
by the negligence of the officers and crew of the steamer. 

Where in an action by a curator for damages for injury done to a vessel belonging to the suc- 

cession administered by him, he offers in evidence the inventory of the succession for the 
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purpose of showing that the vessel formed a part of the succession, he will not be thereby 
precluded from proving that the vessel exceeded in value the amount at which it was ap- 
praised in the inventory. 


PPEAL from the District Court of the First District, Buchanan, J. 
Latour, for the plaintiff. Elwyn, for the appellant. 

The judgment of the court was pronounced by 

Kine, J. The defendants are appellants from a judgment rendered against 
them for the price of a sloop sunk by a collision with the steamboat Sarah 
Bladen, which is alleged to have occurred in consequence of the negligence and 
want of skill of the captain and crew of the boat. 

Although the evidence is in many respects contradictory, as usually occurs in 
such controversies, we think that the facts proved by the witnesses of the de- 
fendants themselves, show that the loss of the sloop was occasioned by the neg- 
ligent and imprudent management of the Sarah Bladen. The accident oc- 
curred at night, while the steamboat was ascending the river, but the evening 
was sufficiently clear to see the sloop when a half or three quarters of a mile 
distant. Atthat time, the witnesses say that the course of the little vessel could 
not be determined. Upon a nearer approach, it was discovered that she was 
near a raft attached to the shore, to which it appears she was preparing to make 
fast for the night. The pilot and officers of the steamboat saw the raft so dis- 
tinctly as to be able to steer within four feet of it. The sloop was from thirty 
to sixty feet from the raft; both objects were plainly visible. The boat passed 
between the two, and in doing so the collision occurred. Although the vessel 
had been in view for some time, and the steamboat could easily have avoided the 
collision by turning a few feet out into the stream, she persisted steadily in her 
course, leaving it to the sloop, the less manageable craft of the two, to use the 
efforts necessary to avoid coming in contact. 

Our attention has been called to a bill of exceptions taken to the opinion of 
the court below, admitting witnesses to testify that the value of the sloop ex- 
ceeded $500, on the ground that the plaintiff had previously introduced in evi- 
dence the inventory of Martino’s succession, in which the vessel was appraised 
at that sum, and that he could not contradict his own testimony. 

The inventory does not appear to have been introduced for the purpose of 
fixing the value of the vessel. It was probably considered a necessary piece of 
evidence to show that the sloop was a part of the property composing the suc- 
cession which fell under the curator’s administration, and offered for that pur- 
pose. The fact that it contained an estimation fixed by appraisers, did not con- 
clude the plaintiff from showing the just value of the object. The objection 
was properly overruled. 

We think that, under the evidence, the judge below has given a just valuation 
of the sloop. Judgment affirmed. 





Succession oF JOHNSTON. 


The curator of a succession may sue the surety of a former curator for any amount due ‘to the 
succession by his principal; and where the surety is dead, the proceeding may be by oppo 
sition to the homologation of an account presented by his administrator. C. P. 111, 

Cc. C. 1119. 
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Buecession or Where an administrator claims to be allowed commissions upon debts due the estate from 
JouNsTON. which nothing has been collected, it is for him to show that the debts were such as to 





entitle him to a commission upon their amount, and that he made unavailing efforts to collect 
them. 

‘Where in an action by a curator against the surety of a former curator for an amount due to the 
succession by his principal, the plaintiff has proved the obligation of the principal and the 
amount of funds of the succession received by him, the burden of showing that the funds 
have been legally distributed devolves upon the surety. 

It is no defence to an action against the surety of a curator sued for funds of the estate received 
by his principal and not accounted for, that the debts due by the succession have been extin- 
guished by prescription. Such extinction enures to the benefit of the succession, and not 
to that of the curator or his surety. 


PPEAL from the Court of Probates of New Orleans, Bermudez, J. 
Bodin, for the appellant. Hoffman, contra. 

The judgment of the court was pronounced by 

Kine, J. H. Swazey died in this city, leaving a vacant succession, of which 
A. G. Morris was appointed the curator, and he gave bond as such, with E. C. 
Johnston as his surety. In 1838 the curator filed a provisional tableau of distri- 
bution of the succession under his charge, in which he debits himself with 
$6126 26 as having been received, and sets forth a list of the privileged debts. 
He subsequently left the State, died insolvent in the State of Alabama, and Fink 
was appointed his successor in the curatorship. Since the date of the bond, 
Johnston, the surety, has also died insolvent, and his administrator has filed a 
tableau of distribution of the funds of his succession, the homologation of which 
is opposed by Fink, in his capacity of curator, on the ground that the succession 
of Swazey has not been placed upon it as a creditor for the amount which Mor- 
ris had received as curator. Four other grounds of opposition were filed by 
Fink, the first of which was admitted in the court below to have been well 
taken, and the amendment of the tableau accordingly made, and the fourth was 
abandoned. The two remaining grounds of opposition are, that the adminis- 
trator has not credited, as a part of the assets, the notes received for property in 
the faubourg Saulet, and that he has credited himself with too large an amount 
as commissions. ‘The court below ordered the tableau to be amended: 1st, by 
placing the succession of Swazey as a creditor upon it for $6,128; 2d, by adding 
to the account of assets $2,350 75, the amount of several notes; and 3d, by re- 
ducing the commissions of the administrator. From this judgment the adminis- 
trator of Johnston has appealed. 

Before proceeding to inquire into the merits of the several grounds of oppo- 
sition, it becomes necessary to dispose of the objection urged by Johnston's 
administrator, that the curator, Fink, cannot maintain his opposition, founded as 
it is upon the bond of his predecessor Morris, and that none but the creditors, or 
heirs, of Swazey can proceed against the surety upon the bond. 

The bond given by a curator is to secure the faithful administration of the 
estate committed to hischarge. The obligation of the surety is that the prin- 
cipal shall faithfully administer, and the parties are bound in solido. Civil Code, 
art. 1119. 19 La. 468. 

The duties of a curator are distinctly defined by law. Hes required, among 
other things, to ascertain the assets of the succession, to reduce them to pos- 
session, and te cause them to be distributed among the creditors and other per- 
sons interested according to their respective rights. Upon his failure to dis- 
charge these obligations, those interested in the administration may require of 
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him to account, and invoke the aid of courts of justice to coerce the performance Syccessiox oF 


of the duties of his trust. Swazey’s succession was unquestionably the creditor 
of Morris for the amount of its funds which had been collected and not accounted 
for by the latter, and was also the creditor of Johnston, the surety. The first 
duty of Fink, upon being appointed curator, was to ascertain what were the 
assets of the succession which he was about to administer, and to collect them 
for legal distribution. When he discovered that they were still in the hands of 
his predecessor, who had died insolvent, he properly proceeded against the 
surety upon the bond. Code of Pract. art. 111. 

If the ground assumed by the administrator of Johnston be correct, it would 
be wholly unnecessary to appoint a successor to a curator who had died, resigned, 
or been removed, for after his appointment he would be powerless to act. He 
could require from his predecessor no account of his administration, collect no 
funds for distribution, and each creditor would be left to pursue his separate 
remedy. ‘To what end then would a successor be appointed, and for what pur- 
pose does the law require such appointments to be made. Code of Pract., art. 
111. The probate judge correctly overruled the objection. 

The court below ordered the tableau of assets to be increased, by adding to it 
the sum of several notes, amounting in the aggregate to $2,350 75, of which a 
mere memorandum had been made at the foot of the account. We find, upon 
examination, that the sum ordered to be carried to the credit side of the ta- 
bleau was composed of three notes, arising from sale of property in faubourg 
Saulet, for $737 50 each, and of three other notes amounting together to $143 
25, resulting from sales in faubourg Delord, making collectively the sum of 
$2,350 75, showing no error of calculation. The court correctly ordered the 
tableau to be thus amended. To this it is objected that the court erred: first, 
in its calculation, the notes being for only $2,212 50; and, secondly, in order- 
ing their amount to be credited as cash. 

It was not necessary that the expense of a second tableau should be incurred 
for the purpose of accounting for the notes and distributing their proceeds. The 
order of the court is not that the amount of the notes be placed upon the tableau 
as cash in the hands of the administrator, but merely that the assets be credited 
with that amount. The administrator may still exonerate himself from his 
liability with regard to these notes, by producing them before the Probate Court, 
showing that they have not been collected, and that the failure to collect has not 
been owing to laches on his part. . 

The next alleged error in the judgment appealed from is, that the court de- 
ducted from the inventory the amount of bad debts, and allowed the adminis- 
trator commissions upon the remainder; and further, that the judge allowed 
as an off-set against the commissions the amount of a receipt given by the admin- 
istrator to Johnston, which it is contended is not an evidence of indebtedness, but 
merely a voucher for a note and draft returned. It is urged that in matters of 
succession the designation of debtsas bad has a legal meaning; that these are 
described to be debts prescribed against, or due by bankrupts who have surren- 
dered no property to be divided among their creditors (Civil Code, art. 1041) ; 
and that it has not been shown, that the claims rejected by the probate judge 
in computing the commissions fall within this description. 

It was the duty of the administrator, if he claimed commissions upon unpro- 
ductive demands, to render an account of them, to show affirmatively that they 
were such as were legally subject to that charge, and that he had made unavail- 
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JOUNSTON. 6 has filed two tableaux, he has given no account whatever of $29,612, and it is 





to be presumed either that he has not administered that sum, or that it is com- 
posed of bad debts, so considered by himself; and in neither event is he entitled 
to commissions upon that amount. 

He next contends that it rests upon the opposing creditor, in establishing his 
claim, to show that none of Swazey’s creditors have been paid. We think that 
the curator was only required to show the obligation of his predecessor, and the 
amount of the funds of Swazey’s estate which he had received. This he has 
done. The burthen of showing that these funds have been legally applied then 
devolved upon the surety. The ground taken that the debts of Swazey if not 
paid have been prescribed against, and that the surety is not accountable to that 
extent, is equally untenable ; for, if they had been extinguished in that manner, 
the extinction would have enured to the advantage of the succession, and not to 
that of the curator, or of his surety. 

Judgment affirmed. 





Jupson v. LatTurop. 


Where a person resides alternately in different parishes, and his residence in each appears 
to be nearly of the same nature, he may determine, by a declaration made in the manner 
prescribed by law, in whichof the two he intends to have his domicil, and in such case he 
can be cited only in the parish of his elected domicil. Aliter, where the residence in each 
parish is not of the same natare. 

Defendant, who was domiciliated and doing business as a merchant in a country parish, remov- 
ed to New Orleans, where he became engaged intrade. At the time of removing he filed 
in the office of the parish judge; both in New Orleans and in the country, a declaration 
of his intention to preserve his original domicil. It was proved that he passed eight months 
of each year, or the business season, in New Orleans, and the remaining four months in the 
parish from which he had removed, and where he still retained an interest in a partnership- 
Held, that defendant might be sued in the parish of Orleans. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
Hoffman, for the appellant, cited 16 La. 596. 3 Robinson, 243. 

T. A. Clarke, for the defendant. There is a distinction between domicil 
and residence. B. & C.’s Digest, 286—7. The declaration made by defendant 
of his intention to preserve his original domicil, is conclusive. Civil Code, arts. 
44,45. The exception was properly sustained below. 

The judgment of the court was pronounced by 

Surpex1, J. In this case, the defendant declines the jurisdiction of the Pa- 
rish Court of New Orleans, on the ground that his legal domicil is in the parish 
of East Feliciana. 

The facts established in this case show that, about the year 1840, the defen- 
dant came to Louisiana from the north, and soon after entered into mercantile 
business with one Nichols, in the parish of East Feliciana, under the firm of 
Nichols § Lathrop. In 1842, the defendant began to live during .a part of the 
year in New Orleans, and transacted the business of a commission merchant 
here, under the firm of C. C. Lathrop & Co. These two houses, composed 
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of the same partners, existed at these respective places until 1843, when Nichols 
died. But Lathrop still, it seems, continues to have an interest in a store in 
- East Feliciana, and has regularly continued the commission business in New 
Orleans since the New Orleans house was established. He has spent the prin- 
cipal portion of the year in the city, say eight months, or the business season, 
and, during the remaining four months, being the summer and fall months, he 
has usually spent his time in East Feliciana, at the house of his deceased part- 
ner’s widow. He has kept no furnished house in New Orleans, but has lived 
ata boarding house. In 1844, he voted at a municipal election in New Orleans, 
and paid municipal taxes. 

The defendant, in January, 1843, presented in the Parish Court of this city, 
@ petition, which was ordered to be filed, in which he declared “that, though 
he has been a resident of New Orleans for some time past, his intention is to 
preserve his domicil in the parish of East Feliciana, in which parish he has been 
domiciliated.” A copy of this declaration was also filed in the parish judge’s 
office in East Feliciana. This suit was brought in April, 1845. The court be- 
low sustained the exception to the jurisdiction, and the plaintiff has appealed. 

‘It is a general rule in civil matters,” says our Code of Practice, art. 162, 
‘that one must be sued before his own judge, that is to say, before the judge 
having jurisdiction over the place where he has his domicil or residence (resi- 
dence ordinaire) ; but the rule is subject to several exceptions.” Article 166, 
declares that, ‘‘ if a defendant reside alternately in different parishes, he must be 
cited in that in which he appears to have his principal establishment, or his ha- 
bitualresidence. If his residence in each appear to be nearly of the same na- 
ture, in such a case he may be cited in either, at the choice of the plaintiff, unless 
he has declared, pursuant to the provision of the law, in which of those parishes 
he intended to have his domicil.” 

It will be observed that, when the party resides alternately in different pa- 
rishes, the judicial declaration governs, when the residences appear to be > 
of the same nature—* si sa residence dans chacune est a peu prée la a 

In the present case, the rule as to judicial declaration is not applicable, for 
the residences in the parishes of East Feliciana and in New Orleans cannot be 
considered as nearly the same in their nature. Two-thirds of the year are 
spent by the defendant in New Orleans ; he passes in the city what is called 
the business season—the season which is free from the sickness which, in a 
greater or less degree, annually visits the city, and, acting with commercial 
causes, arrests the activity of trade. We do not think that, under such circum- 
stances, he can decline the pursuit of his creditors in the courts of New Or- 
leans, and compel them to go to another parish, where, during two-thirds of the 
year, his person could not be found. 

The fact of the defendant’s voting here at a municipal election lends strength 
to the plaintiff's case, but is not, in our opinion, essentialto the decision of this 
controversy. 

It is, therefore, decreed, that the judgment of the Parish Court be reversed ; 
that the exception of the defendant be dismissed; and that the cause be remand- 
ed for further proceedings according to law, the defendant paying the costs of 
this appeal, and those incurred in the court below by the filing, trial of, and de- 
cree upon this exception. 
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Ferrer et al. v. Frexp et al. 


Plaintiffs having sold certain merchandize to defendants for cash, on the failure of the latter 
to pay the price, commenced an action against them, within eight days from the date of the 
sale, to recover the price, with a privilege as vendors upon the property or its proceeds. 
The property, which had been shipped, was sequestered. A creditor of the defendants, to 
whom bills of exchange drawn upon the shipment had been sold, and to whom the bills of 
lading had been endorsed and delivered previously to the commencement of the action, in- 
tervened, claiming the property. It was proved, that the defendants were in bad credit at 
the time that the bills of exchange were sold to the intervenor, who took them in payment 
of a pre-existing debt, paying the defendants the difference between their amount and that 
of the debt due tohim ; that, according to the course of trade in the place where the transac- 
tion occurred, bills of exchange drawn on a particular shipment, accompanied by the bills of 
lading, usually represent the price of the property sold, or the means of re-imbursing the 
price to some party; and that the intervenor had reasonable grounds to believe that the 
bills of lading received by him were for property which defendants had no right, at that 
time, to give in payment for a pre-existing debt, without violating the rights of some other 
person. Held, that, under the circumstances, the privilege of the vendors must prevail 
against the claims of the intervenor. 

Notice to an agent is notice to the principal. 

Defendants having purchased certain merchandize in New Orleans, shipped it, and consigned 

it to the intervenors in New York, on whom they drew for the amount of the shipment. 

Subsequently to the depositing of the bill of lading in the post office directed to the con- 

signees in whose favor it was made, but before its receipt by the latter, and before the bills 

of exchange drawn upon the shipment had been accepted, plaintiffs, on the failure of de- 
fendants to pay the price, and within eight days from the day of sale, commenced an action 
for the purpose of asserting their privilege as vendors, and sequestered the property. The 
consignees intervened, claiming the property. It was proved that the intervenors had paid 
the bills drawn on the shipment, and that they were not privy to the transactions between 
the defendants and their vendors. Held, that, after shipment, the property was held by the 
carrier for the lawful holder of the bill of lading ; that, by depositing the bill of lading in the 
post office, defendants parted with all control over it, and cannot be considered as having 
been in possession of the merchandize after that event ; that, whether the possession be held 
to have been in abeyance during the transmission of the bill of lading by mail, or the rights 
of the consignees on the receipt of the bill of lading be considered as referring back to the 

time of depositing the letter, can make no difference as to the plaintiffs, who, under art. 3194 

of the Civil Code, canclaim a preference on the price of the property only while it remains 

in the possession of the purchaser; and that, the transaction between the defendants and 
intervenors having been according to the usual course of trade, and in other respects unim- 
peached, there must be jadgment for the latter. 


PPEAL from the District Court of the First District, Buchanan, J. 

Mott, for the plaintiffs. A seizure of property made by a creditor of the 
shipper, previously to the receipt of the bills of lading by the consignee, will be 
maintained. 1 La. 359. 12La. 147. 13 La. 490. Bullard & Curry’s Digest, 
165. Civil Code, art. 3214. 5 Maule and Selwyn, 349. 3 Durnf. and East. 
119. 4 Espinasse, 82. 

Grymes, on the same side. C. M. Randall, for the defendants. 

Wharton, Benjamin and Micou, for the appellants, Corning & Co. The en- 
dorsement of a bill of lading, for a valuable consideration, to a bond fide third 
party, vests a qualified property in the transferee at the instant of the endorse- 
ment. Abbott on Shipping, (Lond. edit. 1844,) 333, 532, 534-5. 3 Chitty’s 
Commercial Law, 405. 3 Kent’s Commentaries, 207. Nathan v. Giles, 5 
Taunton, 558. 1 Peters; 386, 445. Cross on Lien and Stoppage in transilu, 
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p» 252-3, in 34th vol. Law Library.” See also 1 Smith’s Leading Cases, pp. 
388, 435. Haile v. Smith, 1 Bosanquet & Puller, 571. Evans v. Nicholl, 
Comm. Law Reports, vol. 42, p. 325. Bryan v. Hill, 3 Meeson & Welby. 
Stanton v. Euger,.16 Pickering, 467. Under such circumstances the vendor's 
lien must yield to the claim of the endorsee of the bill of lading. Erwin v. Tor- 
rey, 8 Martin, 90.. 3 Chitty Commercial Law, 405. 1 Campbell, 104, 180, b. 
A pre-existing debt is a valuable consideration, in the usual course of trade, for 
the assignment of ‘a negotiable instrument. Swift v. T'yson, 16 Peters, 1. 

I’. A. Clarke, for the appellants, Davis, Brooks & Co. A bond fide transfer 
of a bill of lading conveys the property. ‘ 2 Kent’s Comm. 499, 549. Abbott on 
Shipping, 369, 373.. 9 Martin, 90. The purchasers having lost all control over 
the property by the transfer ofthe bill of lading, their vendors had no longer any 
privilege thereon: - 4 Mart. N. 8. 688. 7 Ibid. N. 8.139. ° 

The judgment of the court was pronounced by 

Eustis, C. J. -In May, 1844, the plaintiffs sold to the defendants a quantity 
of corn and hemp for the sum of $5,572, for cash. It was delivered, but not 
paid for, and, within the exght days, the plaintiffs had it sequestered for the pay- 
ment of the price, and brought suit for the enforcement of their privilege as 
vendors. 

Corning & Co. have intervened in this suit, and claim two thousand six hun- 
dred and seven sacks of the corn, which they allege to have been shipped on 
board the brig Ohio, and for which they hold the bills of lading. They allege 
that the defendants had shipped the corn to New York, and drew on the ship- 
ment; that they, the intervenors, purchased from the defendants the bills of 
exchange ; that the bills of lading were regularly transferred to them; and that 
both were forwarded by them by mail, to New York, the place of destination of 
the shipment, before the service of the sequestration of the plaititiffs, 

It appears that Corning & Co. were the agents of J. 4. Knor in this business, 
by whom the bills of exchange were purchased. 

It is proved, that the bills of exchange were drawn on this shipment, and that 
the bills of lading accompanying them were endorsed and delivered to the inter- 
veners, whose rights were complete, as the holders of the bills of exchange and 
bills of lading, previously to the suit of the plaintiffs, and we have to consider 
them in opposition to the plaintiffs’ privilege as vendors. 

At the time of their suit, the property was no longer in the possession of the 
purchasers.. It had been delivered on board ship, the bills of Jading were in 
possession of the intervenors, and the defendants had no longer any control 

over it. 

The intervenors do not rest their rights on the diene of possession, but set 
forth its cause.and origin, and claim the ownership, for the purpose of the ap- 
plication of the proceeds of the shipment to the payment of the bills of exchange 
specifically drawn upon it. The mere question of possession is merged, there- 
fore, in that of ownership, and we must proceed to investigate the claims in that 
respec t. 

On the 20th of April, 1844, Knor purchased from Willis, a broker, two bills 
of exchange, amounting to $5,800, drawn by the defendants on Benj. H. Field, 
in New York. These bills were protested for non-acceptance, and Knor was 
apprised of this on the 8th of May’ensuing. He sent for Willis, and, not being 
able to go out himself, directed him to see Field, and ascertain what arrange- 
ment he was disposed to make about the bills which were in-sufferance. It 
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must be observed, that Field, the son, then in charge of the business of this 
house, was a youth of nineteen. Willis called repeatedly on Field that day, 
the 8th, but could not find him until the next day, the 9th, when he said he had 
heard of the fate of the bills. On being asked to give security for the payment 
of the bills at maturity, he refused, and said he would pay the bills here that day 
or the next day, by giving a bank check for the amount. He kept promising 
from day to day until Saturday, the 11th, when he assured Willis that he would 
settle on Monday. Willis asked him what grounds he had to think he would do 
so. He replied, that he expected to sel} some exchange; that owing to his 
credit being impaired, he had not thus far been able to sell any.. Willis says: 
“ He asked me, if I could sell some exchange for him with bills of lading? 1 
said I would try. He then gave me three bills for $2,200 each, with bills of 
lading. From a memorandum given me, I found the bills were drawn for the 
full value of the produce shipped, and I saw it would be difficult to place them 
in that way. Before three o’elock, I returned to Mr. Field’s counting room, 
told him the bills were not sold, and gave them back to him with the bills of 
lading. After having done so, I told him that as he intended to settle with 
Knox with the proceeds of exchange on New York, he might as well let me 
take back again the same exchange which I had just retarned, and which 
was then on his desk, and authorize me to pay Knor out of the proceeds, if I 
eould sell them to any one else, and, in case I could not do so, sell them to 
Knor himself, and let him deduct the amount of the bills on Benj. H. Field, 
noted for nen-acceptance. After some reflection, he said: Very well, I will 
do it. I asked him, then, to enderse the bills of lading, which he did, and 
handed them to me with the bills. In the afternoon I took the bills to Knor, 
who offered me a check for the difference. It being after bank hours, I told 
him I would call early on Monday. I did so the first thing in the morning, and 
immediately went to Field, and paid the money that was comingtohim. At 
the same time, [handed him an account, which he said was correct, and re- 
eeipted it.” 

Willis adds: ‘* When I made the arrangement on Saturday with Field, I had 
no knowledge whatever of the nature of the engagements of his house, nor 
did I know or suspect that the produce for which he gave me bills of lading 
was not paid for. He told me he wanted four thousand dollars to pay that 
day, but I thought that the debt he wanted to pay was of the same nature as 
Knor’s. 1 saw Depeyster repeatedly at Field’s on Saturday, and I saw him 
finally take away some bill or bills of lading, and, having heard of his being in- 
timate with Field, I iniagined that it was a settlement for borrowed money. 
I must further say that, after I had paid over to Field the balance due him on 
the bills on Davis & Brooks, I offered to bring him an order for the dishonored 
bills on Benj. H. Field, and told him he might have them whenever he called 
for it. ‘These bills subsequently came back from New York, and I tendered 
them to Field, but he refused to receive them.” 

Willis was .a witness offered by the intervenors,and, determining the case on 
his testimony, we have come to the conclusion that Corning & Co. did not ac- 
quire this shipment in the usual course of business, and that their possession 
and ownership is net of that character which will prevail against the lien of the 
vendor. Our opinien is based upon a consideration of the following facts: 

1. According to the course of trade in this city, the bill of exchange drawn on 
a particular shipment, accompanied by the bill of lading, usually represents the 
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price of property sold, or the means of re-imbursement of the price to some 
party. 

.2. The house of Field §& Son was embarrassed at the time of the transactions 
befere mentioned. The bills held by Knor were already under protest in New 
York. Willis thought the $4,000 debt mentioned by Field, was one of the same 
character. Field told him that, in consequence of the credit of the honse being 
impaired, he could not sell his exchange. His delays in arranging at once for 
the bills of exchange held by Knox, and the impressions produced.on Willis’ 
mind by Depeyster’s visits, were co-incident circumstances pointing to the same 
result, and were abundantly sufficient to put any prudent, right-minded person, 
upon his guard im his dealings with the house. 

3. Field, the son, was a youth of nineteen. His father was absent in New 
York, and the son was entrusted with the business of the house. Of itself, this 
fact would have little weight under ordinary circumstances, but, coupled with 
those attendant on this case, we cannot withhold the impression that, under the 
trials to which he was subjected in the difficult and embarrassing position in 
which he was placed, his youth ought to have excited greater circumspection 
from those who were dealing with him. 

There are some other facts which we have not neticed, because they all con- 
firm the opinion which we have, after great consideration, adopted—that the 
state of things was such, that the intervenors had reasonable grounds to believe 
that the bills of lading which they received were for property which Field § Son 
were not at liberty to give in payment, at thattime, for a pre-existing debt, with- 
out violating the rights of some other person. 

We consider Willis as the agent of Kner, for the eollection of the protested 
bills from Field & Son, and that notice to him was notice to Kroz. 

Davis & Brooks, merchants in New York, claim two thousand sacks of this 
corn. They were the factors and correspondents of the defendants, and are the 
holders of the bill of lading of the shipment which was made in their favor, and 
received by them in New York, on the 16th May, 1844.* They accepted and 
paid bills of the defendant’s drawn on this and other shipments, without any pri- 
vity as to the transactions in New Orleans. Every thing connected with this 
shipment and the bills, appears to be regular and according to strict mercantile 
usage, so far as they are concerned. 

The only question in relation to this shipment is, whether the non-receipt of 
the bill of lading in New York by the consignees previous to the sequestration 
of the plaintiff, and the fact of the bills of exchange being accepted subsequently te 
that date, are facts which prevent the intervenors from acquiring rights on the 
property paramount to the privilege of the vendors. 

Was the property sold by the plaintiffs in the possession of the defendants at 
the time of the attempt to enforce the vendors’ privilege ? 

It was on shipboard under a bill of lading. It was in the possession of the 
carrier, who possessed i for the lawful holder of the bill of lading, who had the 
only symbol of ownership, and had the sole control of it, and the sole power of 
disposing of it. By putting the bill of lading in the post-office, the defendants 
parted with all control over it, for they addessed it to the consignees in whose 
favor the bill was made, and on whose signature the shipment was to be deliver- 
ed. In no sense could the defendants be considered ast eing in the possession of 
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the property after the shipment and transmission of the bill of lading towards its 
destination. It will be observed that our enquiry here is confined to the fact of 
possession, and the change of possession, according to the usual course of busi- 
ness. ‘This is not the case of an attaching creditor, but of a vendor who sues to 
enforce his privilege, and a party relying upon his rights growing out of the fact 
of the purchaser having parted with his possession. When the shipment 
was made, and the shipper received his bill of lading in favor of the consignee, 
and put it in the post-office for transmission, as he was no longer in possession 
of the property, the civil possession must either be held to be in abeyance dur- 
ing the transmission by mail, or the right of the consignee, on the recept of the 
bill of lading, must be considered as referring back to the deposit of the letter in 
the post-office in New Orleans, neither of which hypotheses would benefit the 
plaintiffs, whose rights are based upon and limited to the provisions of this arti- 
ele of the code: ‘He who has sold to another any moveable property, which 
is not paid for, has a preference on the price of this property, over the other credi- 
tors of the purchaser, whether the sale was made on a credit or without, if the 
property still remains in the possession of the purchaser.” Art. 3194. 

This article provides for the exercise of the privilege only in the case of the 
property sold being in the possession of the purchaser, and appears to contem- 
plate the eonflicting claims of other creditors as opposed to the rights of the 
vendor, and not of those who base their claims on a want of possession in the 
vendee, or an adverse possession. Article 3196 is to the same effect. We 
have examined the jurisprudence of France as to the similar privilege allowed 
by the Napoleon Code, and can find no case in which it has been extended be- 
yond the limitation which we consider to be imposed by article 3194. Vide also 
Laughlin v. Ganahl. 11 Robinson, 143. It is impossible to overlook the fact, 
that contracts are made on bills of lading which are retrospective in their opera- . 
tion and relate back to the time of shipment, and that as to a change of possession, 
operated by the shipment and parting with the bill of lading by endorsement, 
and effecting the delivery as far as in the nature of things a delivery can be ef- 
fected, there can be but one opinion. Under a state of facts like this, where any 
rights are acquired in relation to the change of possession, it is our duty to give 
effect to them whenever the usages of commerce are observed, and the trans- 
action is, in other respects, regular and unimpeached. 

It is, therefore, ordered that the judgment of the District Court* be affirmed, 
except so far as relates to Davis, Brooks § Co. ; and it is further ordered that 
the intervenors, Davis, Brooks & Co., recover from the plaintiffs, Fetter, Lons- 
dale & Gray, in solzdo, the sum of $1900, and the costs of this appeal and of 
the court below. 





Hewitt et al. v. Freup et al. 


HIS case, which was brought up from the Commercial Court of New Or- 
leans, Waits, J., on an appeal by the plaintiffs from a decision in favor of 

the intervenors, Corning § Co., presented the same question as that determined 
in the case of Fetter et al. v. Field et al., on the intervention of the same par- 
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ties. The judgment below was, accordingly, reversed, the intervention dis- 
missed, and the plaintiffs ordered to be paid by privilege out of the proceeds of 
the property sequestered. 

C. M. Jones, forthe appellants. C. M. Randall, for defendants. Wharton, 
Benjaminand Micou, for the intevenors. 





CALDWELL v. St. Louis Perrpervat Insurance Company. 


The statute of Louisiana of the 6th March, 1834, requiring the captain, owners, or agents of 
steamers plying within this State, to cause the machinery of their boats to be examined by 
officers appointed under that law, ceased to have the force of law after the passage of the 
act of Congress of the 7th July, 1838, providing for the better security of the lives of pas- 
sengers on vessels propelled by steam. The exercise by Congress of the power conferred 
on it by the constitution of the United States, to legislate on the subject, rendered the state 
law inoperative- 

The rules and principles of marine insurance must be applied to the interpretation of policies 
of insurance effected upon vessels exclusively employed in inland navigation, when not in- 
applicable by reason of the particular subject matter. 

Where a policy of insurance upon a steamer employed in inland navigation, after enumerating 
certain risks to be borne by the insurer, recites that, besides those particularly mentioned, 
the insurer will be answerable for “ all other perils, losses and misfortunes which shall come 
to the damage of the said boat, according to the general laws of insurance,” a loss resulting 
from a collision produced by the negligence of the officers of another steamer, though not an 
enumerated risk, will be covered by the policy, being one of the perils of the river. 

The impossibility spoken of in the 5th section of the statute of the 6th March, 1834, relative 
to steamers, which declares “ that any accident except such as are impossible to be foreseen 
and avoided, that may happen from racing, running into another boat,” &c., shall subject 
the owner to the forfeiture of insurance, &c., must be considered as an impossibility by rea- 
sonable intendment, according to the circumstances of each particular case. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
A Elmore and King, for the plaintiffs. ~A loss by collision is a loss by the 
perils of the river, and is covered by the policy. Hughes on Ins. p. 216. 1 
Phillips on Ins. p. 636. Peters v. Warren Ins. Co., 14 Peters 112. The ge- 
neral competency of the pilot of the Buckeye is established by the evidence ; 
and negligence on his part is no defence against an action by the assured, unless 
it violate some of the implied warranties of the policy. Waters v. Merchant's 
Louisville Ins. Co, 11 Peters, 213. 10 Peters, 507. 3 Peters, 222. Hughes on 
Ins. 216, 217. 1 Phillips on Ins. 579, 585. Henderson v. Western Marine and 
Fire Ins. Co., 10 Robinson, 166. The rule by which to ascertain whether the 
negligence of the pilot forms a good defence for the Insurance Company, will 
be found in 3 Peters, 235. The case of Hermann et al v. Western Marine and 
Fire Ins. Co., 13 La. 516, was decided against the plaintiffs, on the ground of 
the master having improperly taken a schooner intow. The case of Dupeyre 
against the same company, 2 Robinson 457, turned wholly upon the question of 
seaworthiness. The provisions of the stat. of Louisiana of 1834, on the sub- 
ject of negligence by the pilot, cannot serve the cause of the defendants. 
The provisions of that law are repugnant to the constitution of the United 
States, and were annulled by the act of Congress of 1838. Gordon’s Dig. p. 
598. The law of 1834, was a law regulating navigation, and, by the constitution, 
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Catpwett Power to regulate all navigation, as well as commerce, was exclusively vested in 
gr. a Congress. See Gibbons v. Ogden, 9.Wheaton 1. Brown v. State of Mary- 
retuat Insur- land, 12 Wheaton 419. City of New York v. Miln, 11 Peters, 102. 

ANCE COMPASY — F7unton, for the appellants. The Buckeye was unseaworthy, the pilot being 
incompetent, and the boatoverloaded. The collision resulted from the negli~ 
gence or want of skill of the insured, or of hisagents. 13 La. 524. 2 Robinson 
457. 13 Johns, 451. 1 Phillips on Ins. 312, 587,597. It was possible to have 
avoided the collision, and under the 3d and 5th sections ef the statute of 1834, 
no recovery can be had on the policy. Loss by collision is not an enumerated 
peril, nor is it included under the term perils of the river, unless it occur with- 
out any fault of the insured. 3 Kent 300. Story on Bailment, 230, 2. Ste- 
vens and Benecke, 378. 1 Phil. on Ins. 635-6. Abbott on Shipping, 256. 

R. N. Ogden, on the same side. 

The judgment of the court was pronounced by 

Surpeuz, J. The defendants effected insurance in favor of the plaintiff on 
the steamer Buckeye, for a certain term, the boat to be employed in the naviga- 
tion of the Mississippi river, from New Orleans as high as Fort Adams. The 
policy was executed at New Orleans. She was lost on a voyage within the po- 
licy. The plaintiff claimed for a total loss, and he had judgment in his favor in 
the court below. The defendants have appealed. 

The first point of defence presented by counsel is, that the Buckeye was un- 
seaworthy, upen which point three propositions are submitted. 

It is said that the boat was not sound, but old and frail. Upon_this question 
we are of opinion that the defendants cannot succeed. Two inspectors of New 
Orleans offices examined the boat, critically, eleven months before her loss, and 
recommended her purchase to the plaintiff. One of these inspectors was em- 
ployed by the defendants to inspect the boat a few days before the loss, and upon 
his favorable report the policy was. executed. A large sum, being nearly the 
amount of the valuation in this-policy, was spent in repairs a few months ante- 
rior to the voyage in question. She had received from shippers a full freight. 
She started on her voyage erowded with passengers. The defendants have not 
presented any thing sufficient to overthrow the deduction of seaworthiness re- 
sulting from these proofs. 

It is said that the steamer was overladen. That she had a heavy cargo is 
shown, and a witnesss was examined, who having shipped property in her and 
having visited the boat when on the eve of her departure, conceived an anxiety 
about her safety, and went immediately to effect insurance. The underwriter 
was aware that the boat was deeply laden, but appears not to have regarded the 

, lading as excessive, and gave a policy. The witness was a professional man, 
_ and acknowledges that he was not a good judge in such matters. A merchant 
also deposes on this point, who likewise visited her at the same time. He had 
goods on board, but felt no alarm and effected no insurance. Other witnesses 
depose that she was not unduly burdened. We do not think the objection ten- 
able under the evidence. 


Tt is next urged that there is no proof that the Buckeye was supplied with 
the engineer’s official certificate, as to the sufficiency of the boat, engines and 
boilers, as required by the state act of 1834. See Acts of 1834, p. 55. 

It might be questioned whether the proposition would, anterior to the act of 
Congress of 1838, have been tenable to the broad extent in which it is stated by 
the counsel. It is not declared, by the statute, in such clear and express terms, 
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as to be free from all doubt, whether this statute was intended to comprehend Carpwet 


within the requisitions of the secend and third sections, boats plying between 
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this and other States. But, however, this may be, we do not consider the ob- reruat Insur- 
jection tenable for the following reasons: This statute was enacted in the year “““* Courant 


1834. In 1838, the Congress of the United States enacted a statue entitled 
‘An act to provide for the better security of the lives of passengers on board of 
vessels propelled in whole or in part by steam.” This statute provided for the 
appointment of inspectors of vessels propelled by steam, and the Buckeye had 
obtained certificates from these inspectors. Thus, under the constitutional pow- 
er to regulate commerce, Congress provided for this very subject matter, the in- 
spection of the machinery and boilers of steamboats. If it be conceded that 
the State had the power, notwithstanding the constitutional grant to Congress, 
to legislate as to the inspection of boats plying between this and other States, 
yet we consider that Congress, by exercising, in 1838, the power, which on this 
subject until that period had lain dormant, absorbed thjs particular subject of le- 
gislation, and, pro tanto, rendered the Louisiana statute inoperative. Moreover, 
we are satisfied that the law of 1834, in this particular, even if not rendered 
inoperative, had become obsolete. If the chief magistrate of the State did 
not think proper to appoint an engineer to furnish the prescribed certificate, the 
assured cannot be held to have forfeited his policy by the non-performance ofan 
impossibility. 

Again, it is urged that the steamer was unseaworthy, by reason of the incom- 
petency of her pilot. We do not think this point has been sustained by the 
evidence, but that, on the contrary, the plaintiff had fulfilled the condition pre- 
cedent of the contract, by employing a pilot of competent skill. As to the 
conduct of the pilot upon the particular oecasion which has given rise to this 
suit, it will be considered hereafter. 

In March, 1844, while the Buckeye was on a voyage from New Orleans, and 
had reached Old River, this boat, and another boat called the De Soto, came in- 
to collision. Its consequences were as disastrous as they were sudden. The 
Buckeye almost immediately sunk, her hull and cargo became a total Joss, and a 
large number of passengers perished. 

As is usual in such cases, the officers and crew of each boat have strenuously 
endeavored to fix upon the other the responsibility of this appalling disaster. 
Numerous witnesses have been examined ; their testimony was very elaborate- 
ly discussed at bar by the respective counsel, and has, besides, received our 
careful consideration since the argument. ‘This testimony presents, as usual, 
much that is vague, obscure and conflicting. We shall not recapitulate it, but 
state the result to which its examination has brought the court, mentioning spe- 
cially only a few prominent facts, which in this conflict of witnesses we have | 
deemed the best test of the comparative weight of testimony, and the safest guides 
to truth. 


Old River, at that point of it where this wreck occurred, is more than one 
thousand yards in width. Its bank on one side is termed the willow bank, on 
the other the island. Fromthe willows tothe points where the Buckeye sunk 
is a distance of 476 yards, and from the wreck to the island shore is a distance of 
557 yards. .The space between the willows and the wreck, exhibits several 
snags. Though on this space, or bar, there is a good depth of water at certain 
seasons of the year, decreasing, however, as the willows are neared, yet this 
depth appears not to have been known to navigators till after this collision, and 
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Canpweit the accurate examination to which.it gave rise. It is satisfactorily shown that 
ae. sent ~- the Buckeye was as close to this bar as it was usual to navigate, especially at 
PEeTUAL InsuR- 2 
ANCE COMPAXY Tt ig also clearly established that, from the wreck towards the island side, the 

water deepens for a distance of 400 yards, and affords an abundant depth for 
boats of large draught as far as to within 100 yards of that bank of the stream. 

It is also clearly established that, the well recognized usage of the Mississip- 
pi river, is for ascending boats to take the bar, and for descending boats to take 
the bend; that this usage prevails with regard to the particular locality in ques- 
tion; and that an ascending boat passes in the neighborhood of the bar, and a 
descending boat takes the deep water towards the island. 

From these prominent and clearly established facts, results, unequivocally, this 
important deductign, that, at the moment of this fatal collision, the Buckeye 
was in her proper place, and the De Soto was not. 

Such being the prominent facts not susceptible of dispute, there remains for 
our consideration the general assertions of conflicting witnesses, some making 
such representations as would indicate the Buckeye to have been in fault ; others 
the De Soto. The mere numerical strength of witnesses is in favor of the 
plaintiff , but we do not attach, in such an inquiry, much importance to such a 
standard. The best guide to the ascertainment of truth in the settlement of 
that difficult question, the preponderance of testimony, is the application of im- 
portant, well defined and clearly ascertained facts, if such there be, to the gene- 
ral mass of evidence. These facts, as above recited, must, from their nature, be 
thrown into the plaintiff's scale, and, in our opinion, outweigh the defendant’s 
showing. 

It is quite impossible in this opinion to discuss, in detail, the voluminous depo- 
sitions which have been ably commented upon by counsel, and carefully consid- 
ered by thiscourt. We state, as the result of our examination, that this colli- 
sion was not attributable to the fault of the plaintiff's officers or crew. 

To what cause, then, is this disastrous collision attributable? In the absence 
of fault on the part of the Buckeye’s officers and crew, we may imagine three 
classes of causes—the violence of the elements—a malicious and wicked intent 
on the part of the officers of the De Soto—negligence or mistake of those 
officers. 

The two first classes are, in this case, out of the question. There was no vio- 
lence of the elements, the weather was placid; the night was clear and moon- 
lit; the current of the Mississippi, in some places and at some seasons impetu- 
ous, was in this place, and at this stage of water, so tranquil as to be scarcely 
perceptible. 

There is not in the testimony the slightest ground to believe that there was 
eA a malicious intent on the part of the pilot, or other officers, of the De Soto. 
There was no bad feeling, nor even that rivalry which, to the disgrace of com- 
manders and the imminent peril of life and property, so often leads to the inhu- 
man disregard of a most sacred responsibility. 


There is, then, nothing left to which this collision can be attributed, except 
the negligence or the mistake of the De Soto’s officers, if, indeed, the distinc- 
tion between negligence and mistake be admissible in a matter involving inter- 
ests so momentous as the safe keeping of human life. 

We believe that the De Soto was not navigated at this locality, according to 
the usage of the river. Her proper place, even if we allow her to have been 
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entitled to as great a distance from the island shore as the middle of the stream 
as usually navigated, was much nearer to the island than the position which she 
actually occupied at the moment of the collision. We cannot close our eyes to 
the fact that, if she had been, at the moment when this collision occurred, in her 
proper portion of the stream, the human beings who then perished would have 
remained among the living. 

It was strenuously urged that the Buckeye began too high up the stream, 
and at too late a moment, to cross from the island to the bar. If we are to be- 
lieve the plaintiff's witnesses, this crossing was effected in the usual mode, and 
in prudent season. Even, according to the testimony of Glasscock, the witness 
on whom the defendants so much rely, it is evident that several minutes must 
have elapsed after the Buckeye began to cross before she reached the point 
where she was struck. The fact is certain, without any contradiction of his 
testimony, that, at the moment of the collision, she had reached her proper po- 
sition near the bar. The boat, which sunk almost instantly, lies there still, an 
indisputable memorial of this fact. 

The usage of the river, and what is suitable in its practical observance, may 
be illustrated, not improperly, by the familiar usage of the road. The usage is 
universal upon our streets and high-ways, that vehicles in passing should, each 
respectively, occupy that portion of the road on its right. 1f a wagoner, being 
out of his proper position, sees, at a distance, another vehicle coming from the 
opposite direction, his duty, if there be time, is to assume as promptly as may 
be his proper portion of the way, and preserve that position in his further pro- 
gress till the other vehicle has passed. If he be in his right position when the 
other vehicle is first observed, he maintains it. Should he attempt to change it 
suddenly in the latter case, or not attempt to regain it in the former, a collision 
would be the natural result of a violation of the rule of the road. For the dri- 
ver of the approaching vehiele would naturally suppose that the rule of the 
road would be observed, and would govern, accordingly, his own eourse, as they 
approached. 

The rule of the river, and the manner of its observance, present a strong 
analogy to the above familiar case. The descending boat, by that rule, takes 
the bend, the ascending boat the bar; an unusual and sudden emergency might 
require and justify a departure from this rule; but we look in vain in the record 
for such a justification for the De Soto’s officers. The pilot of the De Soto, we 
believe, mistook his position ; he probably thought that he was in the middle of 
that space which lies, as we have described it, between the edge of the bar and 
the island shore. Even the middle of this space, when an ascending boat had 
been previously observed, would not have been as discreet a position as one near 
the bend, especially, as there was abundant water for adistance of some hun- 
dreds of yards nearer the island. The value of life and property does not jus- 
tify, especially in navigating by night, a calculation by how few yards an ascend- 
ing boat may be passed. Men’s lives are not to be saved by a mere inch ora 
hair’s breadth. 

It thus appearing that this collision was attributable, not to the officers of the 
Buckeye, but to the negligence of the pilot and other officers of the De Soto, 
we have to consider the question of law. Does a loss, thus occurring, entitle 
the plaintiff to a recovery under the policy ? 

This policy is partly a printed form of policy, prepared for insurance upon in- 
land risks. It is to be observed that the main frame-work of this policy is taken 
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from the common marine policy. We are of opinion that these policies upon 
inland risks, thus modelled upon the marine policy, are to be interpreted, at 
least where such interpretation would not be inappropriate by reason of the par- 
ticular subject matter, according to the well settled rules and principles of 
marine insurance. The policy of insurance is, in itself, a perplexed, awkward 

and uncertain instrument. But a long train of decisions in England and the 

United States, has given to this ancient instrument, the rude work of the 

Lombard merchant in the thirteenth century, a reasonable certainty. Should 

we refuse to apply to this instrument, when converted into an inland policy, 

the well ascertained rules of the marine law, where not manifestly inappropri- 

ate, we should find ourselves at once involved in a labyrinth of uncertainty and 

confusion. In this particular case the policy itself goes further than some in- 
land policies which have come under our observation, and expressly declares, by 
a printed clause, in speaking of the risks to be borne by the underwriter, that 
they are, besides those expressly contracted to be borne, ‘‘all other perils, los- 
ses and misfortunes which shall come to the damage of the said boat, according 
to the general laws of insurance.” 

Collision is not an enumerated risk either in this policy or in the common 
marine policy ; but itis covered by the marine policy, according to well settled 
authority, when the vessel insured is injured by a collision happening through 
the negligence of another vessel. ~ 

But it is argued that a distinction should be made between a collision on the 
sea and one upon ariver. It is said, also, that the doctrine rests, to a certain 
degree, upon a technicality ; for although mismangement or neglect may have 
contributed to bring two ships into contact, the loss is immediately occasioned by 
the force of the winds and waves. That, in the case before us, there was no 
violence of the winds and waves, nor of current. That the motive power, or 
force which drove the De Soto and Buckeye into collision, was the power of 
steam, regulated and directed by human agency. 

That such was the character of the force, and the sole force, whieh drove the 
Be Soto upon the Buckeye, may be fairly assumed. The current slight, and, 
perhaps atthe time even so slight as to be imperceptible, cannot be considered 
as having any agency in causing this collision. 

Was this collision, then, under such circumstances, a peril of the river? 

We are unable to distinguish this case in principle from the cases of marine 
collision found in the books. Let us take the case of the Helena, decided by 
Chief Justice Mansfield. The Helena, on a voyage from Honduras to London, 
was run foul of at sea by the Margaret, through the grossest neglect of the mas- 
ter and crew of this latter vessel, of whom only one man was on deck, and he 
was asleep. Now, here the winds and waves acting upon the sails and hull of 
this vessel, drove her upon the Helena. But these elements were under the 
control of the officers and crew of the Margaret. That they were s0, is clear, 
otherwise Chief Justice Mansfield’s expression, ‘the gross and culpable neg- 
ligence of the officers and crew” would be unwarrantable. The sails acted up- 
on by the wind were the means by which the vessel was propelled through the 
sea. These means, duly used, would have carried the Margaret clear of the 
Helena. Unduly, that is, negligently used, they drove the one vessel upon 
the other. The power of steam, and that of the steamer’s helm properly used, 
would have carried the De Soto clear of the Buckeye ; negligently used, they 
drove the De Soto into collision with the ylaintiff’s steamer, and destroyed her: 














MAY, 1846. 


The true spirit of the decision, or at least the judgment for the assured, whatever 
may be the literal terms used, is, not in the technicality of causa prorima, that 
the sea did the mischief; but in this, that the gross negligence of those navigat- 
ing the Margaret, in not duly controlling the means and the element used to 
propel the vessel, was, in sound reason, a risk attendant upon the navigation of 
the ocean, and was justly comprehended and contemplated by the term perils of 
the sea, against which the underwriter promised indemnity. 

Without discussing the refined doctrine of causa prorima, and the technical 
reasons upon which, in some of the cases, the loss by a marine collision caused 
by the negligence of the master or crew of another vessel is thrown upon the 
underwriter, it is sufficient now to say, that the judgments in such cases, in fa- 
vor of the assured, have established the rule of law. And as this policy has de- 
clared that the general law of insurance is to be the guide in its interpretation, 
we must follow and apply the rule thus established. 

While upon this subject, it is proper to notice the reference made by the 
counsel for the defendants to another provision of the statute of 1834. By the 
fifth section it is declared, ‘that any accident, except such as are impossible to be 
foreseen and avoided, that may happen from racing, carrying higher steam than 
may appear from the certificate to be consistent with safety, running into or 
afoul of another boat, or that may occur whilst the captain, pilot or engineer is 
engaged in gambling, or attending to any game of chance or hazard, or when- 
ever an accident happens from the boat being overloaded, the owner of the boat 
shall be subject to the penalties provided for in the third section of this act, and 
the officer or officers of said boat violating the provisions of this act shall be 
subject to the penalties provided for in the fourth section thereof.” These pen- 
alties are as to the owner, among others, forfeiture of insurance, and as to the 
officer, fine and imprisonment. 

This section certainly comprehends the case of negligence. But we cannot 
justly consider the conduct, as proved, of Klady, the pilot of the Buckeye, as 
exhibiting a violation of the statute, and as imposing upon his owner the loss of 
insurance, and upon himself the onerous penalty of fine and imprisonment. As 
we have already said, he followed the usual course of navigation; he had placed 
his boat in her proper position when the collision occurred ; and he had reason- 
able ground to expeet that the De Soto would not violate the rule of the river, 
by chosing a position nearer the bar. 

The impossibility spoken of in the statute must be considered an impossibili- 
ty by reasonable intendment, according to all the circumstances of each parti- 
cular case. It was possible for the pilot of the Buckeye to have avoided the 
collision by seeking the island shore and making fast there as soon as the lights 
of the descending beat were seen, or, as the De Soto’s course eventuated, he 
would have avoided her by violating the rule of the river and running along the 
island shore. Such a possibility cannot be considered as what the statute con- 
templated. Under this view of the proper construction of the statute, it is un- 
necessary to consider the questions either of its constitutionality, its inoperative- 
ness by reason of the act of Congress, or its obsoleteness. 

Whether, under the law of insurance, the defendant would be liable if the 
collision could, under the evidence, be attributed to the negligence of the pilot 
or other officers of the Buckeye, is a question not necessary to be discussed 
dere, and upon which we have studiously abstained from expressing an opinion. 
Judgment affirmed. 
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Succession or Durnrorp. 


A judgment, final 2s tothe matters embraced by it, pronounced in an action between the 
same parties, in the same quality, the demand being the same, and founded on the same 
cause of action, is conclusive between them as to the object of the judgment. C. C. 
2265. Sach a judgment, though rendered only on one item of an account, is conclusive as 
to that item. 

Where a judgment of the Supreme Court directs a judge of probates, in the settlement of 
the accounts of the curator. of a succession, to allow the latter a credit on his account, on 
the day of his eviction from property sold to bim by the deceased, for an amount awarded 
to him as damages for such eviction, “ and to close the account and give judgment according 
to law,”’ but is silent as to interest, no interest can be allowed. The allowance of interest 
is not a necessary consequence of the entry of the credit at a particular date. 

Arts. 988, 989, of the Code of Practice, cannot be considered as binding successions to pay 
‘interest, where, from the nature of the debt, no interest is due. They place successions on 
the footing of ordinary debtors as to interest, by declaring that the payment of interest when 
due, shall not be affected by the fact of the estate being under administration, and dispense 
with the necessity of a judicial demand. 

Where the words of a judgment are ambiguous, it wust be construed with reference to the 
pleadings in the case, and to the jurisdiction of the court by which it was pronounced. 


PPEAL from the Court of Probates of New Orleans, Bermudez, J. 
Roselius and A. Hennen, for the appellant. Potts, Elmore, W. W. King ; 
and Grymes, contra. 
The judgment of the court was pronounced by 
Eustis, C. J. This case was before the late Supreme Court, in June, 1845, 
and is reported in 11th Robinson’s Reports, page 183. Itis brought before us 
by an appeal from a judgment of the Court of Probates of New Orleans taken 
by the curator, in which the appellees, the heirs of Durnford, have united, and 
both elaim a reversal of the judgment. 
I. The first question which we shall examine is that which relates to the force 
and effect of the decree of the late Supreme Court, made in June, 1845. It 
orders that the judgment appealed from be annulled and reversed, and that the 
case be remanded with directions to the judge below, in the settlement of the 
uccount of John McDonogh, as curator of the estate of Thomas Durnford de- 
ceased, to give said Mc_Donogh a credit on said account, for the sum of $18,000, 
of the date of July 19th, 1831, and toclose the account, and give judgment ac- 
cording to law. Previous to the rendition of this decree, the cause had already 
been before the court, and had been decided on all the points at issue, except 
that relating to the demand of Mc Donogh for indemnity for the eviction he had 
suffered from a tract of land he had purchased from Durnford, and against 
which his succession was bound to warrant, and which was the subject of the 
decree under consideration. Vide 8 Robinson. 2 La. 544. 
Concerning the authority of res judicata, the provisions of our Code are 
positive, both as to its effect and requisites. “The thing adjudged is said of 
that which has been decided by a final judgment,” &ec. Civil Code, art. 3522, 
§9. It has the sanction of a legal presumption, and evidence is not received 
aguinst it. 
A judgment may be annulled, at the instance of a party, for certain defects of 
form, and for causes which will cover all cases of fraud, and which are provid- 
ed against by expresslegislation. Code of Practice, art. 604, ef seg. Until the 
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judgment is annulled, it stands as conclusive between the parties. The autho- succession oF 


rity of res judicata, takes place only with respect to what was the object of the 
judgment. The thing demanded must be the same; the demand must be 
founded on the same cause of action; the demand must be between the same 
parties, and formed by them against each other in the same quality. Civil 
Code, art. 2265. 

The object of the appellees is to have the subject of this decree re-examined 
and re-adjudged, and the power of the court to do this must depend entirely 
upon the decree having the requisites provided for in the preceding article. On 
examining the proceedings, it will be found to possess every one of them—there 
is a complete identity of demand, cause of action, parties and quality. Where 
all these substantial requisites exist, it would be unreasonable to destroy the 
effect of the res judicata on a question of mere form when the law requires 
none. There must be a suit—actor, reus, judex, and the judgment must be 
final, that is it must settle the matter which it purports to conclude. A judg- 
ment rendered on one item of an account is as conclusive as to that item, as 
though it were the subject of adistinct suit. Successions, syndicates and long 
standing accounts between merchants are disposed of by adjadications on par- 

, ticular items, and are rarely concluded by one judgment. The only test as to 
the effect of a decree is its finality as to the matters embraced in it, and its hav- 
ing the requisites of art. 2265. 

Let us reverse the case, and suppose that the curator were to attempt, not- 
withstanding this decree, to charge the heirs of Dunford with a larger sum for 
his eviction from the land, or were to institute a personal action against them for 
mere than $18,000 on account of it: we certainly should feel ourselves bound to 
limit him to the amount of the decree. 

We have no power to review the matters determined by this decree of June, 
1845, and hold that, in the account between the curator and the heirs, Mc _Do- 
nogh is entitled to a credit for the sum of $18,000, of the date of July 9th, 1831. 

II. The appellant contends that he is entitled to interest from the 19th of Ju- 
ly, 1831, the day to which the credit of $18,000 is ordered to relate back. The 
sum of $18,000 was awarded by the decree to the appellant on his demand of 
$21,500, for damages sustained by him by reason of the eviction. No interest 
was allowed ; and, if the decree does not allow it, how can we grant it, on the 
principles on which we refuse even to examine the principal demand? The 
decree is silent as to interest. It therefore gives none, and none can be given 
by us, unless the law grants interest in a case in which the court allows none. 

If the court intended to allow interest from the date of July, 1831, they ought 
to have said so. The allowance of interest from that date is not a necessary 
consequence of the entry of the credit at that date. The claim was for dama- 
ges, and there would have been no just reason for the allowance of interest 
before a demand for the principal. In the accounts rendered by the curator 
since July, 1831, the time of the eviction, this claim for indemnity was not made; 
but it appeared, for the first time, before the court in the account rendered by 
the curator to the heirs, in March, 1843. 


We do not understand articles 989, 988 of the Code of Practice, and others 
relied on by the counsel forthe appellant, as binding successions to pay interest, 
where, by the nature of the debt, no interest is due, but as providing that the 
payment of interest due or stipulated, shall not be affected by the adminis- 
tration which the succession is under, and as putting the succession on the 
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If, as is stated by the counsel for McDonogh, the curator had, on the 19th 
July, 1831, in his hands, $9,809 26 cents, and was a creditor of the succession 
himself, by reason of the eviction, for the sum of $18,000, it was his duty, under 
article 988, to have made known his claim at that time, and for his not having 
done so, we have heard no reasonable cause assigned. Civil Code, arts. 1168, 
1169, 1179, et seg. This is not important under the view we have taken of the 
case ; but it is mentioned for the purpose of showing that there may have been 
very good reasons, in the opinion of the court, for the non-allowance of this in- 
terest on damages claimed for the eviction. We consider the decree as entire, 
and there is no power with us to change it. It must be left with its legal con- 
sequence and effects, and cannot be altered for one purpose, and closed to all 
others. But the late Supreme Court, in the conclusion of their opinion which 
immediately precedes the decree, intimate that it is the business of the judge to 
give this credit for $18,000, strike the balance, and give a judgment according to 
the 1007th article of the Code of Practice. This article authorizes an allow- 
ance of interest on the balance from the day of the judgment; and the con- 
cluding part of the article brings us to the consideration of another question 
which has been argued at bar : 

III. Whether that part of the judgment of the court below, which is con- 
sidered as personal against the heirs, is correct. The Court of Probates ren- 
dered judgment against the heirs for the sum of $8,190 74 cents, the balance 
of the account. Article 1007 provides that if the balance be in favor of the 
curator against the heirs or other claimants, they shall be adjudged to pay 
him, in the same manner as he would be bound to pay them, were the 
balance in their favor, and he may, until such payment be made, retain the 
property of the succession which may be in his hands. The appellees con- 
tend that, under this article, the judgment must be limited to the effects of 
the succession, and that, if the judgment render them personally liable to 
the curator, it must be reversed, as contrary to law and the evidence in the 
case. The judgment of the Court of Probates is, ‘that J. McDonogh do 
receive from the heirs of the deceased the sum of $8,190 74 cents, and 
costs of suit.” This judgment is the sole and necessary consequence of 
the judgment of the Supreme Court, nothing having intervened since the 
decision to change, in any respect, the state of the account. The effect 
of this judgment is limited by the concluding part of article 1007, to 
the effects of the succession in the hands of the curator. No judgment was 
demanded against the heirs personally, and none was given by the court, as we 
understand it. The court was acting within its jurisdiction on the mortuaria of 
the deceased, and its decree must be limited by the pleadings, and its known 
and established jurisdiction. 

The liability of heirs, personally, to creditors by reason of their having done 
acts which involve responsibility for the debts of a succession, is a matter en 
pais, and is not to be inferred from the import of this decree, which is confined 
to the adjustment of the account so far as the effects of the succession under its 
administration are to be affected by it. 

The heirs of Durnford are not in possession of the succession. When 
they are, they can be held to answer, personally, before the ordinary tribunals, 
for the consequences of their acts, of which the Court of Probates would 
have no jurisdiction. Code of Practice, art. 996. 
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We have doubts whether that court would have jurisdiction over a question gyccgssion oF 


involving the responsibility of an heir for his personal acts in relation to the suc- 
cession, 80 as to extend a judgment beyond the effects of the suecession under 
administration ; and, therefore, hold the judgment not to be, personally, binding 
upon the heirs. Such being its legal effect, there is no necessity for altering 
its phraseology. 

Had there been any matter intervening between the rendition of the judg- 
ment of the Supreme Court, in June, 1845, and that of the Court of Probates 
in July following, to have changed the balance of the account, we should, under 
article 1007 of the Code of Practice, have given interest from the day of the 
judgment. But, as we have before said, the two judgments are, in point of fact, 
one, and having determined that of the Supreme Court to be final and conclu- 
sive on the heirs of Durnford, it must be so on the appellant, and we can allow 
no interest. Judgment affirmed. 





Saut, Commissioner, v. Brann. 


The certificate of a notary, by whom a note was protested for non-payment, that notice was 
given to the endorser, who resided in the place where the protest was made, by “ a letter 
delivered to his bar-keeper, he not being in,” is insufficient, in not mentioning the place at 
which the delivery to the bar-keeper was made—whether at the residence, or place of busi- 
ness of the endorser ; but the defect may be cured by otherevidence. The certificate should 
set forth such facts as would constitute a sufficient notice, if proved orally. 

Where a party to a bill or note, entitled to notice of dishonor, resides in the place where the 
protest was made, the notice must be given either personally, or by leaving it at his resi- 
dence or place of business. The act of 1827, has made no change inthe general commercial 
law in this respect. It merely provides for another mode of proving, and preserving evi- 
dence of the manner in which the party was notified. 


PPEAL from the Commercial Court of New Orleans, Watis, J. 
The judgment of the court was pronounced by 

Kine, J. The defendant is appellant from a judgment rendered against 
him as endorser upon a promissory note, which was protested at maturity for 
non-payment. . 

The only evidence of the notice of dishonor is the certificate of the notary 
who protested the note, in which it is stated, that the defendant was notified by 
a written letter, ‘‘delivered to the defendant’s bar-keeper, he not being in.” 

It is well settled that, when a party to a bill, entitled to notice of its dishonor, 
resides in the place where the protest is made, the notice must be either per- 
sonal, or by leaving it at his residence or place of business. The act of 1827; 
has made no change in the rules of the law merchant in this respect, but has 
merely provided a different mode of making the proof, and for preserving the 
evidence of the manner in which the party was notified. The certificate must 
set forth such facts as would constitute a sufficient notice, if the testimony were 
received orally. In the present instance, it makes no mention.of the place at 
which the delivery to the bar-keeper was made, whether at the residence, or 
place of business of the defendant, or elsewhere. The evidence is clearly in- 
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eufficient to show notice to the defendant ; but the defect is one which may be 
supplied by other testimony.. 3 Rob. 202. Bayley on Bills, 277. 6, La. 729. 
It is, therefore, ordered that the judgment of the Commercial Court be 
avoided and reversed ; and ours is in favor of the defendant, as in case of non- 
suit, the plaintiffs paying the costs of both courts. 
Rawle, for the plaintiff. Marsoudet and R. H. Chinn, for the appellant. 





BLANCHARD et al. v. GrovsseET. 


A plea by the defendant, in an action commenced by attachment, that the claim sued on was 
not owned by plaintiffs at the time when the suit was commenced, is not such a plea as is 
required to be pleaded tn limine litis. 

Plaintiffs having purchased a queetity of mecehendice tet dctendent, drew upon him for the 
price, and sold the bills, which were accepted by defendant, but protested for non-payment 
at maturity. On the day on which notice of protest was received, the holders called upon 

, plaintiffs for payment, when it was agreed that one of the plaintiffs should secure the re- 

“payment of the amount of the bills, in three annual instalments, by conveying to the latter 
certain real estate provided his titles should be found satisfactory, the vendor reserving the 
right to redeem the property upon making the stipulated payments. In consequence of the 
delay occasioned by the investigation of the titles, the sale was not completed until several 
days after, when the bills were delivered to the plaintiffs. An action was commenced by 
plaintiffs against defendant, for the amount of the bills, on the day when notice of protest 
was received by the holders, and certain property attached. A third person, claiming the 
property under an assignment made by defendant previous to the institution of suit, inter- 
vened. Onan objection that plaintiffs were not the creditors of defendant at the time of 
the attachment: Held, thatthe agreement between plaintiffs and the holders was suspen- 
sivé and conditional, depending upon a future and uncertain event ; that it was not consum- 
mated until the sale of the real estate and the delivery of the bills to plaintiffs ; that the con- 
tract, when finally concluded, did not relate back to the commencement of the negotiation, 
and invest the plaintiffs with a title to the hills from that time ; and that, not having been 
creditors of defendant at the time of suing, the attachment cannot be maintained. 


PPEAL by the defendant and intervenor from a judgment of the Commer- 
cial Court of New Orleans, Watts, J., in favor of the plaintiffs. 

' W. S. Upton and Olcott, for the plaintiffs. The plaintifis were the owners 
of the billsat the time of instituting suit. Civ. Code, arts. 1793 to 1799, 2431, 
2631. 

Bodin, Benjamin and Micou, for the appellants. The plaintiffs were not 
creditors of defendant at the’ date of the attachment. Planters Bank -v. 
Lanusse, 10 Mart. 690. Milidudon v. Foucher, 8 La. 582. Taylor v. Drane, 
13 La. 64. Black v. Zacharie, 3 Howard, 501. 

The judgment of the court was delivered by 

Kine, J. The plaintiffs ¢laim from the defendant $11,000, alleging that the 
indebtedness arose from the purchase which they made of 500 bales of cotton 
for the defendant. For that sum the plaintiffs drew upon the defendants two 
bills, one for $5,000, and the other for $6,000, both of which were of the same 
date, matured at the same time, and were negotiated by Robb 4 Hoge of this city. 
These bills were accepted by the defendant, but at their maturity not having 
been paid, were protested, of which the holders, Robb § Hoge, received notice 
on the 4th of February following. Onthe day on which this notice of dishonor 
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was received bythe holders, they called upon the plaintiffs for payment of the Braycuate 


bills with damages, when it was agreed that Moore, of the house of Blanchard, 
Eimer & Co., should secure the repayment of the amount claimed in three an- 
nual instalments, by conveying to Robb & Hoge, certain real estate in the First 
Municipality, provided the titles to it should be found satisfactory. The vendor 
reserved the right of redeeming the property upon making the stipulated an- 
nual payments. The titles to the property were placed in the hands of an 
attorney, and, in consequence of the delay occasioned by this investigation, the 
sale was not made until the 10th of February, on which day Robb §& Hoge 
delivered the bills to the plaintiffs. 

On the 18th of January, Grousset, the defendant, made an assignment of all 
his effects then in the possession of Longis, of this city, to George Brady, of 
the city of New York, for the use of Felix Grousset, of Marseilles, in France, 
who was the brother of the defendant and his creditor for a large amount. On 
the 30th, or 31st of January, 1841, Longis states that he received a notice of the 
assignment, and instructions to transfer on his books the property of the, defen- 
dant, in his hands, to Brady, to wham he was directed to account and make 
remittances. 

This suit was commenced on the 4th of February, 1841, by attachment, and 
all the effects supposed to belong to the defendant were seized, on the same day, 
in the hands of Longis, who was made a garnishee in the proceedings. 

Brady has intervened in the suit, and claims the Rant in the hands of Lon- 
gis, for the use of Felix Grousset. 

It is objected to the claim of the plaintiffs: 1st. That they were not the cre- 
ditors of Grousset at the date of the attachment, bills having been drawn for 
the amount due by him, which had been accepted, and were at that time held 
by third persons. 

2d. That the sale and delivery of the property in the hands of Longis, had 
taken place before the commencement of the suit. 

The conclusion at which we have arrived upon the first point, will render it 
unnecessary that we should consider the second. To the first objection the 
plaintiff answers, that it is a plea of prematurity, which isa dilatory exception, 
and should have been pleaded in limine litis. "We consider that the plea of pre- 
maturity, which assumes that the debt claimed was not due at the inception of 
the suit, differs substantially from that opposed by the present defence, which is 
not that the debt was not due, but that it was not owned by the plaintiffs at the 
date of the attachment. It isclear that when the suit was instituted the debt 
was due, an advance had been made, and bills for the amount of that advance 
had been drawn, accepted, and protested for non-payment. The answer raises 
directly the issue, who was the creditor of Grousset, at the commencement of 
the present action, and, as such, then enjoyed a right of action against him? 
This issue we will proceed to consider. 

In the case of Black et al. v. Zacharie & Co., the same question arose upon 
substantially the same state of facts. In that case the Supreme Court of the 
United States say: ‘In respect to the first question, it is plain to us that there 
was no debt due to Zacharie & Co., at the time when the attachment was made. 
The supposed debt was for the proceeds of a crop of sugar and molasses, sold 
by Black, on account of Zacharie & Co. Assuming those proceeds to be due 
and payable, Zacharie § Co. had drawn certain bills of exchange upon Black, 
which had been accepted by the latter, for the full amount of those proceeds ; 
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and all of these bills have been negotiated to third persons, asi@were then out- 
standing, and three of them not yet due. It is clear, upon principles of law, 
that this was a suspension of all right of action in Zacharie & Oo., until after 
those bills had become due and dishonored, and were taken up by Zacharie & Co. 
3 Howard’s Rep. p. 510. 

Were the bills in the present case taken up by the plaintiffs, at the com- 
mencement of the suit? It is contended that they were ; that the effect of the 
agreement between Robb & Hoge, of the 4th of February, was to invest the 
plaintiffs with the title to the bills on that day. 

That agreement, it has been seen, was conditional, that the title to the pro- 
perty proposed to be conveyed, should prove, upon examination, to be satisfac- 
tory. The condition was suspensive, depending upon @ future and uncertain 
event, and the contract could not be executed until after that event. Civil Code, 
art. 2038. If the titles had been discovered to be defective, the agreement 
would have been atanend. Robb, one of the partiesto the contract, states, in his 
testimony, that such was the nature of the understanding ; and this is further 
confirmed by the fact, that his firm retained possession of the bills until the 10th, 
the date of the transfer, when they were first delivered to the plaintiffs. 

We are of opinion that the agreement was not consummated until the sale 
of the real estate and the delivery of the bills to the plaintiffs, and that the con- 
tract, when finally concluded, did not relate back to the commencement of the 
negotiations, and reinvest the plaintiffs with the title to the bills on the 4th of 
February. The plaintiffs, not having been creditors at the commencement of 
the suit, the attachment cannot be maintained. 

It is, therefore, ordered and decreed, that the judgment of the Commercial 
Court be avoided and reversed ; that the attachment issued in this case be dis- 
missed ; and that there be judgment against the plaintiffs as in caseof non-suit, 
they paying the costs in both courts. P 
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A marriage per verba de futwro cum copula has all the legal effects of a marriage per verba de 
presenti. 

In the interpretation of a marriage contract executed before the commandant of a Spanish 
fort, acting as a notary public, as far back as the yeer 1799, the understanding of the parties 
interested and the intentions of the officer, will be regarded, rather than the form and words 
of the instrument. 

It is no objection to the validity of a contract of marriage passed before the commandant of a 
post under the Spanish colonial government, that the act was executed before him whilo 
acting as a notary public. Such was the usual style of all civil acts authenticated by those 
officers;except the putting in possession of land under orders of survey. 

Though the heirship of plaintiffs be not put at issue by the answer, yet if they introduce evi- 
dence to prove their legitimacy, defendants may rebut the evidence and disprove it. 

A marriage evidenced by an act passed before the commandant of a fort ina Spanish colony, 
acting asa notary public, the act reciting that it was executed before the officer in confor- 
mity with a custom sanctioned by the government on account of the want of spiritaal assis- 
tance, and that the marriage is to be solemnized before the church on the first opportunity, 

is valid. Such marriages were included by the canon law, with other informal and secrct 
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tives of one Abraham Morchouse, who died im the parish of Ouachita, in the 
year 1813, intestate; that on the 2ist June, 1796, the Baron de Carondelet, 
then Governor of Louisiana, made a concession of land to the Baron de Bas- 
trop, in the district of Ouachita, of twelve leagues square, which was duly lo- 
cated and surveyed; that their ancestor and one Charles Lynch, having become 


de Bastrop, on the 14th May, 1805, transferred to their ancestor, by notarial act, 
in full for his interest in said concession, and for other claims and valuable consi- 
derations, four undivided tenths of the said twelve leagues square; that Edward 


ers’ ancestor, on the 18th September, 1807, made an amicable partition of the 
said lands with Livingston, by which their ancestor became proprietor of the 


the city of Philadelphia; that the said cities set up title to the land, and pre- 


and interest in said two hundred and eight thousand acres of land ; that the de- 
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marriages, undér the general appellation of clandestina matrimonia, and their validity was 


PaTTor 
expressly recognized by the Council of Trent. Sess: 24, ch. 1. The declaration of the ®. 
commandant that he was authorized by the government to celebrate the marriage, is suffi- CITIES or Pilt- 


cient evidence of the fact. His authority must be presumed. It could only be questioned Pay ny 


by his superiors. Such a marriage could not be invalidated by the subsequent refusal of the LEARNS. 
husband to solemnize it before a priest. It was valid without any such solemnization. 

The adoption of the decrees of the Council of Trent by the king of Spain, at the solicitation of 
the Pope, was not in the nature of a treaty stipulation with the court of Rome. The king 
of Spain did not, by their adoption, contract an obligation to enforce all their provisions in . 
his dominions, in all places and at all times, until dispensed by the Pope from so doing. He 
retained the power to suspend the operation of portions of those decrees relating to the ce- 
lebration of marriages in the remote settlements of new colonies, unprovided with churches 
or priests. The fact that marriages per verba de presenti were usual in the remote parts of 
Louisiana, is proof that this power was exercised as to this colony. 

By the Spanish law, children begotten after both parties know with certainty of the existence 
of an impediment to their marriage, are illegitimate. Aliter, as to children begotten while 
both, or one of the parties was ignorant of such impediment, or while a doubt existed in the 
mind of either as to the fact of any impediment. 

By the laws of Spain, where a husband, during marriage, contracts a second marriage with a 
woman ignorant of the existence of the first, one half the acquests and gains will go to each 
wife; one half to the first wife, because the marital cohabitation did not fail through her 
fault ; and the other half to the second wife, because, by virtue of her good faith at the time 
of her marriage, she is reputed a lawful wife, though the marriage be null, for the same rea- 
son that her issue is recognized as legitimate. The one half of the acquests and gains isa 
debt due to each wife by the husband, and his heirs can claim nothing until his debts are 
paid. 


PPEAL from the District Court of the First District, Buchanan, J. 
The petitioners allege, that they are the only lawful heirs and representa- 


interested with the Baron de Bastrop in said concession, Lynch and the Baron 


Livingston, having become the proprietor, by judgment and esssignment from 
Lynch and the Baron de Bastrop, of their six undivided tenthts, petition- a 


portion of said lands described in the act of partition ; that Stephen Girard, 
late of the city of Philadelphia, claimed to be the owner of about two hundred 
and eight thousand acres of said lands, by titles derived from persons pretend- 
ing to be the heirs or representatives of the said Abraham Morehouse, and by 
his will bequeathed to the city of New Orleans one undivided third of the said 
two hundred and eight thousand acres of land, and the remaining two-thirds to 


tend to be the owners thereof, by virtue of said bequests ; and that their claims 
are injurious to the petitioners, rendering it impossible for them to dispose of 
their lands but ata great sacrifice. They pray for a judgment declaring them to 
be the only heirs of Abraham Morehouse, and, as such, entitled to all his title 
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fendants have no right, title, or interest in said lands; and for $1000, for dam- 
age sustained by petioners in consequence of the pretended claim of defendants. 

The mayor, aldermen, &c., of the city of Philadelphia, answered, through 
a curator ad hoc, “that they are in possession of certain lands in the parish of 
Ouachita, which they hold by good titles, as well as by prescription,” but denied 
that they are of the extent and quantity stated in the petition. The mayor, 
aldermen, &c., of the city of New Orleans answered, that they are in posses- 
sion of certain lands in that parish, which they hold by good title as well as by 
prescription. ‘They deny all the other facts and allegations in the petition. 

The facts on which the decision in this case turned, are stated in the opinion 
delivered by Rost, J. The plaintiffs claim under the marriage of Morehouse 
with Eléonore Hook. There was a judgment below in favor of the plaintiffs for 
two undivided eighths of the land described in the petition. The defendants 
appealed. 

Downs, for the plaintiffs. 1st. The heirship of plaintiffs is not put at issue 
by the answer. 5 La. 405. 5 Mart. N.S. 343. 1 La. 113, 283. 4 La. 
328, and other cases. Dig. p. 498. - 

2d. Plaintiffs are required to prove the marriage under which they claim. 
The nullities of that marriage—the illegitimacy of the children, must be shown 
by the defendants, as well as the fact that the first wife was living at the time of 
the second marriage. Philips Ev. vol. 1st, pp. 197-8. 

3d. The contract before the commandant was a good marriage. 18 La. 318. 
1 Brown’s Civil Law, 50, 69, 70, 72, 74. Arpin’s case, 6 Mart. N. S. 328. 1 
M. and C’.s Part. 451, 453, Law 1, 5,7; 468 Law 3, Tit. 4. Story’s 
Conf. of Laws, 77, 79, 108. 10 La. 65, 68. The commandant states 
that he had authority and he exercised it, and in such cases his authority will be 
presumed. No one can question it but his superiors. 2 Martin’s History 15. 
1 White’s Recop. 269, 270, 272. 2 Ibid, 451, 455. 6 Peters 714, 729, Ar- 
redondo’s case. These general principles have been applied to marriages in our 
courts. Holmes v. Holmes, 6 La. 470. 

4th. If the marriage is defective, the act of 1807 cured it. 2 Moreau’s Dig. 3. 

5th. Though the first wife were living, still as the second was in good faith, she 
and her children had the rights of a legal marriage. Klendenning v. Klenden- 
ning et al. 3 Mart. N.S. 438. Heirs of Morehouse v. New Orleans.18 La. 
318. Civil Code, arts. 119, 120. 5 Toul. 530. 4 Partida, tit. 13, law 1. 

Preston, on the same side. 

G. Strawbridge, for the appellant. 1. There never was any marriage be- 
tween Morchouse and Eléonore Hook. Poth. Cont. de Mar, vol. 1, Nos. 306, 
441. Duranton, Contr. de Mar, vol. 1, Nos. 354-5. Toullier, Contr. de Mar, 
vol. 1, Nos. 654-5-7. The contract on file is no morethan a betrothal. Part. 1, 
Feb. Sup. page 2h, No. 2. 1 Poth. Nos. 23, 28, 48. Ord. Council of 
Trent. 2d. There was no good faith; or, if there was, it ceased before the 
conception of plaintiffs. 

Soulé, on the same side. 

The judgment of the court was pronounced by 

Rost, J.* This was a suit for the slander of a title unattended with posses- 
sion, which the issue made by the defendants has changed into a petitory action. 





* Evatis, C. J., having been of counsel in this case, did not sit on the trial. 
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The plaintiffs aver,that their ancestor, Abraham Morehouse, acquired, in 1805, Parton 
four undivided tenths of all that grant of land made by the Spanish govern- Sian Pur- 
ment to the Baron de Bastrop, in the District of Ouachita, on the 21st day of Lapztrmia 
June, 1796 ; that they are his only lawful heirs and representatives, and have _ = ~~ - 
never sold, or otherwise disposed of their rights to said lands; that the late 
Stephen Girard accepted transfers froin persons pretending to be heirs or legal 
representatives of Abraham Morehouse, or to hold titles derived from those per- 
sons, to the extent of two hundred and eight thousand acres of said land, two- 
thirds of which the said Stephen Girard afterwards bequeathed to the city of 
Philadelphia, and the remaining third to the city of New Orleans; and that the 
municipal authorities of those cities set up and assert title to those lands, to the 
great damage and injury of the petitioners. They pray that a curator ad hoe 
be appointed to represent the city of Philadelphia ; that the defendants be cited 
to answer their petition; and that, after due proceedings had, they may be 
quieted in their title against all claims and pretensions of the defendants, and 
that said defendants be adjudged to pay damages. 

A curator ad hoc was appointed as prayed for, and the defendants answered 
that they were in the possession of certain lands in the Parish of Ouachita, 
which they held by good and sufficient title, as well as by prescription ; they fur- 
ther denied all other facts and allegations in the petition. 

The court, of the first instance, gave judgment in favor of the plaintiffs for 
two undivided eighths of the land in controversy, and the defendants appealed. 

On the appeal the plaintiffs have prayed that the judgment be amended, and 
the whole land decreed to belong to them. 

The material facts of the case are as follows: In 1790, Abraham Morehouse 

married Abigail Young, in the State of New York, and had two children by 
her. He subsequently came to the Spanish colony of Louisiana, gave it to be 
understood that he was a widower, and, in September, 1799, by an act passed 
before the commandant of Fort Miro, in the District of Ouachita, acting as a no- 
tary public, agreed to take as his wife, Bléonore Hook, The commandant states 
in the act, thatit is passed befure him in conformity with a custom sanctioned 
by the govermment, on account of the want of spiritual assistance, and that the 
marriage is to be solemnized before the church on the first opportunity.: 

Abraham Morehouse declares himself, in the act, to be the widower of Abi- 
gail Young, and stipulates with Eléonore Hook and her curator, the Chevalier 
Danemours, that the rights of the children of this and of the preceeding mar- 
riage shall be the same, whether those born from the present second marriage 
be born before or after its solemnization before the church, and whether or not 
the solemnization takes place. The daughter of the commandant testifies, that 
there was no priest at that time in the District of Ouachita ; that she was pre- 
sent at the celebration of the marriage before her father; that the usual forma- 
lities were complied with ; and that immediate cohabitation followed, as was 
then the custom in the colony. 

It was contended, in argument, that this was a contract per verba de Suturo. 
As it was followed by cohabitation, the distinction is not material, a marriage per 
verba de futuro cum copuld, having all the legal effects of a marriage per verba 

de presenti. Hubbard’s Evidence of Succession, 38 Law Library, p. 218. 

We incline to the opinion, however, that a contract per verba de presenti was 
intended. The commandant of Fort Miro was no civilian, and, at this distance ° 
of time, the intention of his acts and the understanding which the parties inter- 
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ested had of them, are safer rules for their interpretation,»than ean be deduced 
from the form and the words of those instruments. Clapier et al. vs. Banks. 
La. 68. 

There is nothing in the objection, that the contract was passed before the 
commandant, acting as a notary public. Thisis believed to have been the style 
ef all the civil acts authenticated by those officers, except.the putting in posses- 
sion of land under orders of survey. 

As stated by the plaintiffs, the land in controversy was acquired by Abraham 
Morehouse, in 1805. He died in 1813, his two wives being then alive ; and, 
many years after his death, Stephen Girard acquired those lands through Abi- 
gail Young and her sons, representing themselves as being the only legitimate 
wife and'children of said Abraham Morehouse. 

The first position taken by the plaintiffs’ counsel is, that the heirship is not 
put at issue by the answer, and cannot be enquired into. However this might 
be, if the plaintiffs had introduced no evidence on the subject of the marriage 
of their ancestors, and rested their'title upon proof of their status as legitimate 
descendants, the defendants cannot now be precluded from contesting the vali- 
dity of evidence introduced by the plaintiffs themselves. The defendants hav- 
ing traced their title to Andrew Morehouse, the plaintiffs were bound to do the 
same. To that effect, they have thought it necessary to prove their legitimacy: 
The defendants have the right to rebut that evidence, and to invalidate, if they 
can, that portidn of the title. There has been no surprise on either side, both 
parties seem to ‘have considered that the battle was to be fought there, and the 
question of legitimate descent being fairly placed before us by the evidence, it is 


eur duty, as far as necessary, tg decide it. 





. On the merits, this cause presents the following legal questions for our consi- 
deration : 

1st. Was the marriage of Abraham Morehouse and Eléonore Hook valid, as a 
civil contract, under the laws in force in Louisiana at the time of its celebra- 
tion, although that marriage was not afterwards solemnized before the church ? 

2d. If the marriage was valid, when did Eléonore Hook acquire such a know- 
ledge of the previous marriage of her husband, as put an end to her good faith? 

3d. While she continued in good faith, what right had each of the wives in 
the acquests and gains made by the husband ? 

4th. What are the legal effects of the declaration made by Eléonore Hook, on 
the 19th September, 1813 ? 

I. Marriages, such as that celebrated by the plaintiffs’ ancestors, were includ- 
ed by the canon laws, with other imformal and secret marriages, under the gene- 
ral appellation of clandestina matrimonia. The council of Trent, 24 sess. chap. 
1, recognized their validity on this emphatic language: ‘ Tametsi dubitandum 
non est, clandestina matrimonia, libero contrahentium consensu facta, rata et 
vera esse matrimonia, quamdiu ecclesia irrita non fecit, et proinde jure dam- 
nandi sint illi, ut eos sancta synodus anathemati damnat, qui ea vera ac rata esse 
negant.” 

The reservation ‘quamdiu ecclesia ¢éa irrita non fecit,” is considered by 
commentators as‘an abuse of power, on the ground that, since those marriages 
were rata et wera, the Church could not, under the new law, put asunder what 
God had joined together. Be this as it may, the Church never annulled those 
marriages; but the Council of Trent ordained that marriages contracted after 
its adoption should be null; unless they were celebrated before the priest of the 
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parish where the parties resided, or another priest, with the consent of the par- = parron 
rochus or the authorization of the bishop, and in presence of two or three Ciena 
. . ITIES OF PHI- 
witnesses. LADELPHIA 
That Council was adopted in Spain by a real cedula of Philip II., bearing ““? NW O* 
date 12th August, 1564. Prompta Bibliotheca, verbo Concilium. At that time 
Louisiana had not been discovered, and when, two centuries after, it became a 
Spanish colony, we de not know that the Council of Trent was expressly in- 
troduced here, or that it was ever published in every parish of the colony, during 
the space of thirty days, as required by the dispositions of the Council itself. 
We will, however, for the sake of argument, admit that the Kings of Spain 
intended that their adoption of general councils should extend to all countries 
which they might subsequently discover or acquire. 
It would be an error to suppose that the adoption of the Council of Trent by 
the King of Spain, at the solicitation of the Pope, was in the nature of a treaty 
stipulation with the court of Rome, and that the-King of Spain contracted by 
it the obligation to enforce all its provisions, in all places and at all times, till it 
pleased the Pope to dispense him from doingso. Such was not the understand- 
ing of the high contracting parties. 
The avowed object of the Council of Trent was, to reassert and embody the or- 
thodox doctrines of the apostolic church, and to unite the christian sovereigns in 
their support, against the reformersof Germany. The authority of Rome had, 
for the first time, been successfully resisted, and the question of the adoption, 
throughout christendom, of this Council, though, no doubt, in the eyes of the 
Church, a question of right, was also a question of power. The Church con- 
ceived it necessary to its existence and usefulness, that its supremacy in all spi- 
ritual and some temporal matters should be acknowledged; but when submis- 
sion was secured, that great institution was too wise to bring into disrepute the 
moral power it possessed over the masses, by requiring the enforcement of the 
provisions of the Council, when they might be productive of hardship and oppres- 
sion, or shock the common sense, the habits and customs of nations. 
When Clément VIII asked Henry IV of France, in exchange for the ab- 
solution which he gave him, to cause the Council of Trent to be published in 
his dominion, he added, exceptis, si que forte absint que revera sine tranquillita- 
tis perturbatione, executioni demandari non possint. 
When the kings of Spain caused the same Council to be published in the low 
countries, the publication was made with many exceptions and reservations, ag 
to their rights and privileges, and the peculiar customs of those provinces. 
Margaret, who, at that time, governed the Low Countries for the King of Spain, 
informed the Archbishop of Cambray, of the. reservations made, and added, 
after mentioning them, ‘‘A tous lesquels droits et autres semblables qui par ci 
aprés vous seront, si besoin est, plus particuliérement touchée, sa dite Majesté 
n’entend étre dérogée par le dit Concile, mais pour le mieux effectuer et mettre 
4 due execution selon la qualité et nature de chacun pays et province 4 laquelle 
l'execution doit étre accommodée.” 
The successors of Clément VIII acknowledged with him, that sovereigns had 
the power to regulate any portion of the laws of discipline estaBlished by gene- 
ral Councils, when they deemed it necessary to the public good; and it is con- 
ceded that by those reservations they retained the exclusive authority to decide 
in each particular case, what was to be received or rejected, without the Popes 
or Bishops ever having considered the exercise of that discretion as an encroach- 
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ment upon the rights and privileges of the Church. Francicot, Dissert. sur le 
Concile de Trente, pp. 26-29. 

We conclude, therefore, that after the etuine of the Council of Trent, the 
kings of Spain retained the power to suspend the operation of that portion of 
it which relates to the celebration of marriages in the remote settlements of 
new colonies, yet unprovided with either churches or priests. In proof that this 
power was exercised in Louisiana, we have the historical facts that marriages 
per verba de presenti were usual in the remote parts of this colony, and that one 
of the Spanish governors was married thus. We have, further, the declaration 
of the commandant who celebrated the marriage of the plaintiffs’ ancestors, that, 
on account of their being no priest in the district of Ouachita, he was authorized 
by the government todo so. We deem that evidence sufficient, and consider 
this to be a proper case for the application of the rule laid down by the Supreme 
Court of the United States in the case of Arredondo, “ that when the comman- 
dant says he had authority and exercised it, his authority will be presumed, and 
that no one can question it but his superiors.” 6 Peters, 714, 729. 2 Martin’s 
Hist. of Louisiana, 15. 

This is not the only instance in which the operation of general Councils was 
suspended in Louisiana. Those establishing the tribunals of the inquisition and 


_all other ecclesiastical courts, were never enforced here. 


It was argued at the bar, that there can be no marriage in the dominions of 
Spain, without sacrament. But it cannot be denied that such marriages were 
valid before the Council of Trent, and one of its commentators explains in this 
manner, how the sacrament was administered in cases like the present : 

“The marriages of catholics living amongst heretics or infidels, where the 
exercise of the catholic religion is not tolerated, though contracted per verba de 
present, without the presence of the priest, are areal sacrament. I take it for 
granted that the civil law of the country approves this manner of contracting 
marriages. Necessity deprives the parties of the accidental minister, but they 
are themselves the essential ministers, and consequently, in gountries where 
they cannot have the presence of the priest, and where the civil law does not im- 
peratively require it, they are capable of administering the sacrament to each 
other.” Dissert. sur le Marriage, p. 162. 

He illustrates his argument by stating that, in cases of necessity, other sacra- 
ments, baptism for instance, may be administered by persons not in holy orders. 
Indeed, it was the opinion of St. Thomas, of Bellarmine, and of many general 
Councils, that, in all marriages, the parties are the ministers of the sacrament, 
and that the priest simply authenticates the contract, and vouchsafes to them 
the promise of Heaven that they will increase and multiply. This question we 
will not presume to decide. 

It matters not, therefore, whether it be true, as stated by one of the witnes- 
sess, that Abraham Morehouse refused, subsequently, to solemnize his mar- 
riage before the priest. That marriage was valid without the solemnization, 
and Eléonore Hook was his lawful wife as long as she remained in good faith. 
We will state here that, had this marriage been contracted in any other manner 
not expressly atithorized by the King of Spain, we would have come to a dif- 
ferent conclusion. 

Il. The decision of the late Suprema Court in the case of Klendenning v. 
Klendenning and others, 3 Mart. N. S. 438, in relation to the good faith of 
the second wife, is a correct application of the Spanish law which regulated the 
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subject matter, at the time of the marriage of the plaintiffs’ ancestors. By the parrox 
law 1. title 13, part 4, it is ordained that, “if, after both parties know with cer- ;, eiiaten Pat- 
tainty the existence of the impediment to their marriage, they beget children, Lapecrnia 
those children will not be legitimate. Yet, if during the existence of such im- at igese 
pediment, and while both or one of them was ignorant of it, they should be 
aceused before the judges of Holy Church, and before the impediment was 
proved or the sentence pronounced, they should have children, those begotten 
during the existence of the doubt, will all be legitimate.” 
Applying these principles to the case before us, the court is of opinion that, 
before what occurred on the arrival of Andrew Y. Morehouse, one of the sons 
by the first marriage, sometime in the year 1809, the evideuce establishes noth- 
ing more than the existence of a doubt. The testimony of Margaret Poor, if it 
was unimpeached, does not prove that the statement of Morehouse, in relation 
to his previous marriage, when he was asked to solemnize the second before the ” 
priest, was ever made to his wife or im her presence. “That evidence is not as 
positive as that of Kilpatrick, in the case of Klendenning, which the court did 
not deem sufficient. We confess, besides, that we-doubt the veracity of this 
witness. The general reports current in the country, in relation to the existence 
of the first wife, are not t rough thome to Eléonore Hook, otherwise than by the 
fact, that she at one time consulted the wife of the commandant in relation to 
them, and was advised not to believe them, because they were got up by the ene- 
mies of Morehouse for the sole purpose of annoying him. This does not fix 
upon her the certain knowledge, which the law contemplated. Notwithstanding 
those reports, Morehouse enjoyed public confidence, and was elected to the ter- 
ritorial legislature. The witnesses say that he was a kind and affectionate hus- 
band, and there is, in his letters to his wife, a truth of feeling and a warmth of 
‘affection, worthy of a better man. Under those circumstances, reports, which 
Eléonore Hook was advised, by the first lady in the land, not to believe, could not 
satisfy her that she had been deceived. But Abigail Young, left in New York 
to shift for herself and her young children, must have been under the iufluence 
of very different feelings, and ready to believe any report to the disparagement 
of her husband. When she first heard of his marriage, she should have ap- 
prized Eléonore Hook of her'rights. After the change of government, she might 
have done so without difficulty. She did not see fit to take any steps in the 
matter, and left the second marriage undisturbed, till the arrival of her son in 
Ouachita, in 1809. Till then, we considér that the good faith of Elionore Hook 
continued. 
Lucretia Morehouse, one of the plaintiffs, has not made it certain that she was 
conceived during the continuance of the good faith of her mother; indéed, if 
the declaration of the latter should not be deemed legal evidence to prove the 
age of her children, the legitimacy of Ann Maria, another of the plaintiffs, is 
also left in doubt; but we abstain from deciding these questions. The opinion 
we have formed rendering such decision unnecessary. 
III. We agree with the plaintiffs’ counsel, that the second wife, and the 
children conceived during her good faith, have all the rights which a lawful mar- 
riage gives. We concur, on that subject, in the opinion of the late Supreme 
Court in the case of Kiendenning, already cited. It is because Eléonore Hook 
had all the rights of a lawful wife, that the plaintiffs have no title or claim to 
lands acquired by their father during the existence of the two marriages. The 
plaintiffs have taken it for granted that there could not be two communities. 
14 
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This is an error; the laws of Spain recognize in such eases two entire communi- 
ties. As the wife, under those laws, forfeits her share of the acqu¢ts and gains 
when she is guilty of adultery, so the husband forfeits his share when he has two 


axp New OR- wives living, and each of the wives takes the undivided half to which the law 


L.FANS. 





would entitle her, if she was alone. Paz, in his 61st Consulta, class 9, states 
the law as follows, in a case identically the same as the present : 

“Out of the acquéts and gains the debts must be paid, because what the par- 
ties owe during the marriage cannot form a part of the acquéts and gains, and 
belongs to the creditors. -The balance, after paying the debts, must be divided 
between the two wives, without any portion of it going to the succession of the 
husband. The reason of this is that, by the laws of this realm, one-half of the 
acquéts and gains belongs to the first wife, although they have been made by 
the husband. Lib. 5, Nueva Recopilacion, tit. 9, 1. 1-6. And although the 
second law of this title requires the cohabitation of the wife with the husband, 
in order that she be entitled to her share, yet as the,marital cohabitation has not 
failed through her fault, but, on the contrary, through the fault of her husband 
who abandoned her, she is not to loose her rights on account of the fault and 
Imputari non debet ei per quem non stat, si non 
De Reg, Jur. 6 reg. 41. 

‘To the second wife the other half is due, because, by virtue of her good 
faith at the time of her marriage, she is reputed a lawful wife, for the same 
This is affirmed 


misconduct of her husband. 
faciat quod per eum fuerat faciendum. 


reason for which the law recognizes her issue as legitimate. 
by Covarruvias ia Epit., p. 2, cap. 7, sect. 1, no.7; Antonio Gomez, 1. 50 de 
Toro, no. 77; and Molina de Just. tract. 2 disp. 433; who all agree that it is 
the common opinion of the doctors of the law that a woman, marrying in good 
faith, although the marriage may be null, is entitled to one half of the acquéts 
and gains. From which it results that one-haif goes to each of the wives, and that 
the husband deceiving the second and doing a grievous wrong to the first, refuses 
unjustly to either the share which belongs to her ; and that he is bound to satis- 
fy both out of every thing he possesses, because the law favors those who are 
deceived against those who deceive them. Cum deccptis et non deeipientibus 
jura subveniunt. In taking from the father’s succession those acquéts and 
gains, no wrong is done to the inheritance or the legitimate portion of his chil- 
dren, because this is a just debt which he owes to his two wives, and the 
thing which the father owes is not inherited by his children, but taken by his 
creditors, as their own.” Paz, Consultas Varias, pp. 483-4. 

The lands claimed in this suit formed part of the acquéts and gains, and, at 
the death of Morehouse, the title to them vested in his two wives, each for one 
undivided half, to the exclusion of the plaintiffs. 
any right to exercise upon these lands, it must be derived from the declaration 
of Eléonore Hook, made before the parish judge of the parish of Ouachita, on 
the 19th September, 1813. That declaration is in these words : 

IV. “ The declaration of Eléonore Morehouse, late widow of A. Morehouse, 
deceased, which declarant says, that she claims no part of the succession of the 
said A. Morehouse, but claims such property as is in her own right ; also as natural 
tutrix to her minor children, claims what property is in the right of the said 
minor children.” 

What did she mean by property in her own right? The marriage contrac, 


If, therefore, they have now 


states ‘‘ que Ja dite demoiselle n’apporte en mariage au dit sieur Morehouse, : 
que ses hardes, linge, bijoux, bagues et joyaux.” She was a destitute orphan, 
Jately arrived from Maryland under the care of the Chevalier Danemours. 
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The marriage contract also states that Morehouse resided, at that time, on one 
of his -plantations in the district of Ouachita. It is proved that, immediately 
after the marriage, they went to reside on that plantation, and that subsequently 
Morehouse’s land speculations caused him to make frequent voyages to New 
Orleans. The letters which he wrote to his wife on those occasions, show that 
there was a large stock attached to the plantation ; that he was raising crops of 
cotton ; and that he had erected upon it, during his marriage, farm buildings, a 
new gin, and a dwelling house. That plantation continued to be his homestead 
as long as he lived, and the plaintiffs’ main witness states that, after his death, 
Eléonore Hook was always called the widow Morehouse, and lived upon the 
same plantation where they resided during marriage. 

A deed of trust, found in the record, executed in her favor by one John 
Miller, in October, 1811, shows that she had sold him a tract of land, (whether 
this-was the other plantation of Morehouse, is not material,) for the sum of 
$6,405, bearing interest, and payable to her in ten equal annual installments. 
In less than two years after this Morehouse had died, and one of the sons by 
the first marriage, in his own right and as curator of absent heirs, had been put 
in possession of the property considered as belonging to the succession, by the 
judge of the Court of Probates. The judge states in the order that, from the 
situation of the estate, it has been impracticable to make an inventory of any 
thing but of some moveable effects. 

This putting in possession took place on the 5th October, 1813, fifteen days 
after the date of the declaration of Elconore Hook, and the judge states that it 
met with no opposition from her. 

The parties claiming adverse rights under the two marriages stood at that 
time, in this manner: E/éonore Hook was in possession of the plantation with all 
the buildings and improvements made at the expense of the community, and 
all the slaves, teams, stock and farming utensils attached to it, whether acquired 
before or during marriage. She had besides, a claim of over $6,000, secured by 
a deed of trust upon another tract of land, which had been sold by her with the 
authorization of her husband; that plantation and that claim were what she 
meant by property standing in her own right. Dotal or paraphernal property, 
she had not. 

Abigail Young and her children, on the other hand, had taken for their share 
a few moveables not attached to the plantation, and the waste lands forming the 
four-tenths of the Bastrop grant. It was moreover stated by the plaintiffs’ 
counsel, that Morehouse was very much in debt when he died, and that a great 
part of those lands had been sold to liquidate his succession. 

Viewed with reference to this state of facts and the situation of Eléonore 
Hook under it, her declaration cannot be constfued into a renunciation of the 
community. After intermeddling in the affairs of the succession, as she did, 
after retaining all the most valuable and the only productive portion of the 
property, and leaving the other parties to pay the debts, she did not renounce 
the community, and her declaration cannot be considered otherwise than as a 

receipt and acquittance for her share of it. It was so understood by all parties 
at the time. She let Abigail Young and her sons take possession of some 
moveable effects and of the waste lands, without opposition, and they have never 
disturbed her in the enjoyment of the property she retained. The family 
raised by her to adorn Lopisiana, as observed by counsel, was supported and 
educated out of the income of that property ; that income has enabled them all 
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Patrox 10 live ever since in comfort and affluence. The wild lands taken by the other 
iden os Rai: parties have remained unproductive, and it is to this day a serious question 
Lapetruia Whether Abraham Morehouse had any title tothem. The attempt to invalidate, 
“gp Spel OF at this time, an arrangement so long respected, so faithfully executed, and so 
‘sd advantageous to the plaintiffs, cannot be countenanced by this court. If it were 
7 set aside, justice would require that Eléonore Hook should account to the heirs 
of the first marriage, for the property she received, and the fruits it has pro- 
duced. -As far as the evidence enable us to judge, she retained all the preper 
estate of A. Morchouse; and if the plaintiffs have any claim, as heirs of their 
father, it is against her they-must exercise it. When she stated in her declara- 
tion, that she claimed the property that was in the right of her minor children, 
she probably meant, as in her own case, property which had been purchased in 
their name by their father, and which it does not appear that the other heirs 
ever claimed from them. If she did not mean this, her children were without 
any rights, except those they might have to a share of the proper estate she 

retained. 

‘ For the reasons assigned, it is ordered and adjudged that the judgment of the 
District Court be reversed; that the defendants be for ever quieted in their 
possession and title against all claims and pretensions of the plaintiffs; and that 

the said plaintiffs pay the costs in both courts. 








Patterson co. Hatt et al. 


An act mortgaging certain slaves, signed by H. and C., recited that the slaves had been pre- 
viously conveyed by H. to trustees to secure the payment of a note made in favor of plain- 
tiff, on which note partial payments had been made, since the execution of the deed, leav- 
ing a certain balance yet due ; that C. had since purchased the slaves, subject to the trust ; 
and that H. and C., intending still further to secure the payment of said balance, thereby 
mortgaged the slaves for the purpose of securing the same. The act declared that, if the 
balance so ascertained should not be paid by a certain time, plaintiff should be at liberty to 
seize and sell. An order of seizure and sale, taken out by plaintiff, having been enjoined 
by defendants, on the ground that there was no authentic evidence that defendants were 
indebted to plaintiff, or that the latter was the holder of the note mentioned in the mort- 
gage, which was not filed with the petition: Held, that, as nothing in the notarial act, or in 
the petition for an injunction, or in the evidence, showed the note tohave been a negotiable 
one, its negotiability cannot be presumed, that it can only be regarded as a mere written 

3 promise to pay a certain sum; that the notarial act, which states the exact.balance and 
promises to pay it ona certain day, is ascomplete evidence of the liability to pay this balance 
to the plaintiff, as the note would be, if produced ; and that, in the absence of any allegation 
or proof that the note had been assigned to a third person and notice thereof seasonably 
given, it was unnecessary to produce it on an application for executory process. 

No anterior agreement can affect the provisions contained in an authentic act; nor can any 
simultaneous agreement, unless in writing, have such eflect. 

Though the execution of an order of seizure,and sale, taken out against certain slaves, have 

been enjoined, the mortgagee may sequester the slaves, on showing, by his affidavit, proba- 

ble cause to apprehend that defendants will remove the mortgaged property beyond his 
reach. 





PPEAL from the District Court of the First District, Buchanan, J. 
The defendants appealed from judgments granting an order of seizure 
and sale against certain property mortgaged by them to plaintiff, and from a 

subsequent judgment refusing to set aside a sequestration taken out by plaintiff, 

; and dissolving an injunction obtained by defendants to stay the execution of the 
order of seizure and sale. 
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Benjamin and Micou, for the plaintiff. Bartletie, fur the appellants. 

The judgment of the court was pronounced by 

Suez, J. The plaintiff obtained an order of seizure and sale upon exhibi- 
tion of a notarial act, of which a duly certified copy was annexed to his petition. 

This act, which is inartificially drawn, recites, ‘that, on the 13th February, 
1839, the defendant Hall executed a certain deed of trust in favor of Briggs 
& Beauchamp, for the use and benefit of the plaintiff, by which certain slaves 
were conveyed to secure the payment of a certain note for $6000, drawn by the 
said James Hall and others, and made payable on the Ist of January, 1840, on 
which notes payments have been made reducing the balance due to the sum of 
$1926 47 cents, with interest thereon at the rate of eight per cent per annum, 
from the 7th of February, 1844, until paid. And whereas the said negroes 
were afterwards conveyed by the said James Hall to P. M. Collins, of Missis- 
sippi, and by said P. M. Collins, on the 18th of January, 1845, to said W. W. 
Collins, the said purchaser knowing of the existence of said deed of trust, and 
intending to receive the negroes subject to the balance due on the same: Now, 
in order stiji further to secure’ the said balance, the said J: Hall and W. W. 
Collins, do hereby acknowledge themselves bound, jointly and severally to the 
said J. W. Patterson, his heirs and assigns, in the full sum of $1926 47 cents, 
besides interest from the 7th February, 1844, until paid, at the rate of eight per 
centum per annum. And the said William W. Collins does hereby mortgage 
and hypothecate unto the said Patterson, his heirs and assigns, the slaves men- 
tioned in said original deed of trust, and their increase, to wit:’”’ The names of 
the slaves are then recited. Then follows a pact de non alienando, and the 
act proceeds as follows: ‘It being also understood and agreed that this mortgage 
is not intended to release the obligation of said deed of trust, but the same to 
remain in full force and effect, and this mortgage granted as additional security 
to the same; and whereas the said Collins and Hall, are under the impression 
that payments have been made on said deed of trust since the said balance was 
struck, it is hereby agreed that said Collins and Hall are to have credit upon 
this mortgage for any such payments, on proof that they have been made. And 
it is further agreed, that said balance of $1926 47 cents, with interest at the 
rate of eight per centum per annum from the 7th February, 1844, is to fall due 
on the Ist day of December next (I'845) fixed, and without any demand or form 
of default ; and if the same shall not, on that day, be well and truly paid to said 
Patterson, or to hisagent, W. T’.. Whiting, aforesaid, in this city, that the said 
Patterson, his heirs, or assigns, to be at full liberty to take legal measures to cause 
said negroes to be seized and sold to pay said debt, or any balance thereon.” 

The writ of seizure and sale having issued, the defendants filed a petition for 
an injunction, alleging that the order issued illegally, because it did not appear 
by the copy of the authentic act that the defendants were indebted to the plain- 
tiff, nor was there authentic evidence that the plaintiff was the holder of the 
note stated in the mortgage, nor was the note filed with the petition for seizure 
and sale. a 

To these objections the plaintiff replies, that the note was novated by the 
agreement contained in the authentic act. We entertain doubts whether this 
act constitutes a novation. But there is another answer which might have been 
made successfully. There is nothing in the authentic act, nor in the petition 
for an injunction, which shows the note to be a promissory note—a negotiable 
instrument. Its negotiability cannot be presumed. It stands, then, before us 
asa mere written promise to pay acertainsum of money. The act recites that 
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the promise has been fulfilled by partial payments, states the precise balance, 
and promises to pay it with interest on a certain day. Certainly, the authentic 
act is as full and complete. evidence of the liability to pay this balance to the 
plaintiff, as the note would be, if produced. - They are both written evidence of 
an indebtedness. Had the note in question been declared either in the authen- 
tic act, or in the petition for an injunction, or been proven by competent evidence 
in the court below, to be a negotiable instrument, or even that it had been as- 
signed to a third person and notice of assignment seasonably given, we could 
then recognize perhaps the necessity of its being produced and filed on the ap- 
plication for executory process. Iv the absence of any such recitation, pleading 
or proof, the plaintiffs in injunction, are entitled to no relief. Any future 
holder of this instrument could take no greater rights than the plaintiff had. 
Payment to him, enforced by the legal process which has issued at his suit, would 
be a complete bar against an assignee of the note, whether an antecedent assig- 
nee who has given no notice, or an assignee subsequent to such payment. 

It is also to be ebserved, that Collins does not appear to have been a party to 
the note. His obligation to pay the balance due upon it is created by the nota- 
rial act, and the slaves mortgaged are represented by the act to be his properzy 
and in his possession. 

It was also alleged in the petition for an injunction that’ payments had been 
made, which réduced the indebtedness to an amount less than that recited in 
the notarial act, and for which the order of ‘seizure and sale issued. The court 
below has relieved the defendants to this extent, reducing the junction granted 
as to the whole indebtedness to the amount thus paid, and dissolving the injunc- 
tion, and maintaining the order of seizure and sale, as to the residue. The de- 
fendants have thus had ample justice on this score. 

The plaintiffs in injunction further alleged that, the intent of the notarial 
agreement was, not to create a new debt, but only to create an assumption by 
Collins, and to give a mortgage to secure it; and also, that it was agréed that 
the note should he produced before payment was made. The first branch of 
this objection goes merely to the interpretation of the notarial act which must 
speak for itself, and authorized, in our opinion, the order of seizure and sale. 
The second branch of the objection presents no legal ground for relief. It is 
not alleged that the pretended agreement for the production of the note was 
posterior to the execution of the notarial act. No anterior agreement, nor si- 
multaneous agreement, unless written, could affect the written instrument. 

The injunction was properly set aside. 

After an injunction was obtained, the plaintiff obtained a sequestration of the 
slaves, on affidavit suggesting the injunction, and declaring ‘that he feared that 
the defendants would remove the slaves out of the State, before he could have 
the benefit of his mortgage, and that the conduct of said parties, and the obtain- 
ing said injunction, and ‘the short period the said parties respectively have 
resided in the State, induced his apprehension.” The affidavit also refers to the 
proceedings in the cause, and alleges that the plaintiff has, upon a portion of the 
slaves, the privilege of vendor. ‘The defendants contend that the affidavit was 
insufficient in law to sustain the order of sequestration. We consider that the 
allegations of the affidavit and the course pursued by the defendants, as exhibit- 
éd by the record to which the affidavit refers, warranted the order of seques- 
tration. There was probable cause to apprehend that the defendants desired to 
place the mortgaged property ~? ond the plaintiffs’ reach. 

Judgment affirmed. 
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Tse Seconp Municrrauiry or New Oriteans v. MorGan. 


The ordinance of the Council of the Second Municipality of New Orleans, of April, 1843 
imposing a special tax on real estate within the limits of that Municipality, was passed in 
violation of the laws defining the powers cf the Council, and cannot be enforced. Acts of 
17th Feb. 1805, s.6; 10th March, 1834, 6. 5; 8th March, 1836; 18th March, 1839, s. 6. "Nor 
can the two first sections of the ordinance be enforced alone; being extire, and some of ity 
provisions illegal, the whole ordinance is void. 

The report of acommittee, presented with an ordinance, and adopted with it, may be recardea 
as a preamble, showing the cause and reason of its enactment. 

The 5th section of the statute of the 10th March, 1834, by fixing the penalty for any delay in 
the payment of taxes imposed by the corporate authorities of New Orleans, divested the 
corporation of all discretion or power over the subject. 

Since the passage of the act of 18th March, 1839, s. 6, the Councils of the Municipalities of 
New Orleans have been prohibited from issuing, for the purpose of borrowing money, any 
obligation having more than one year to run, unless specially authorized by the legislature. 

An ordinance, or law, is en/ire, when each part has a general influence over the rest. In such 
a case, if one part be void, the whole is void. An ordinance, or law, can be partly good and 
partly bad, only where the parts are in themselves entire, and distiuct from each other. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Rawle and R. Hunt, for the plaintifis. R. MM. Carter and Grymes, for 
the appellant. 

The judgment of the court was pronounced by 

Rost, J.* The charter of the city of New Orleans provides that the Mayor 
and City Council shall have power to raise by tax, in such -manner as to them 
may seem proper, upon the real and personal estate within the said city, such 
sums of money as may be necessary to supply any deficiency for the lighting, 
cleaning, paving and watering the streets of the said city; for supporting the 
city watch, the levée of the river, the prisons, work-houses and other public 
buildings, and for such other purposes as the police and good government of 
said city may require. 

An act passed in 1813 further authorizes the Mayor and City Council, to lay 
such taxes as they may judge necessary to defray the expenses of the public 
works. 

The 5th section of an act passed in 1834, provides that in default of payment 
of the city taxes, the Mayor and City Council shall recover from the delinquents 
eight per cent interest on the amount thereof, from the day on which the same 
fell due, or ought to have been paid. 

In 1836 the old corporation was divided into three distict municipalities, and 
each municipality invested with the taxing power previously existing. 

At the time of the separation, the corporation was heavily in debt, and the 
municipalities went on, without any express powers to that effect, borrowing 
large sums of money, guaranteeing the payment of bonds, and associating them- 
selves in the undertakings of other corporations and of individuals, till the year 
1839, when the legislature, to remedy that state of things, ordained as follows: 





* Kina, J., did not concur with the majority of the court in the judgment pronounced in this 
case. Eustis, C. J.. having been of counsel, did not sit on its trial. 
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palities of the city of New Orleans to issue its obligations having longer than 
one year to run, for the purpose of borrowing money, without the -special 
authorization of the legislature; nor shall it be lawful for said Councils to 
endorse or guarantee any bond or other obligation for any incorporated company, 
association or individual, nor to be interested in any manner, directly or indi- 
ree‘ly, in the responsibility or undertakings of such companies, associations or 
individuals, without being first authorized by law; provided that the loans or 
emissions of bonds of either of the municipalities now authorized by ordinances, 
or resolutions, anterior to the passage of this act, shall not be affected by any of 
the provisions contained in it.” 

In April, 1843, the Council of Municipality No. 2, finding it necessary to re- 
deem the paper circulation issued by them during the derangement of our 
currency, passed the following ordinance: 

“1st. Be it ordained, that in the exercise of the authority vested in the 
Mayor and City Council, by the 6th section of an act to incorporate the city of 
New Orleans, approved 17th February, 1805, and by the second section of an 
act amendatory. thereof, approved March 8th, 1836, a special tax on all the real 
estate, situated within the taxable litmits of this Municipality, of one dollar on 
every one hundred dollars, is hereby imposed on the value of real estate, as 
ascertained by the last assessment, in 1842; and the treasurer is hereby 
authorized and required to collect said tax, immediately after the first day of 
May next. 

“2nd. Be it further ordained, that the special tax imposed hy the preceding 
section, if not paid inte the treasury within ninety days succeeding the first of 
May next, in addition to said tax, the parties in default shall pay eight per cent 
per annum interest on said tax, conformably with the 5th section of an act 
approved March. 10th, 1834, explaining the extent of the powers vested in the 
Mayor and City Council of New Orleans. 

‘3rd. Be it further ordained, that all persons of corporations, owners of 
real estate, taxed by the first article of this ordinance, and who shall pay said tax 
into the treasury in municipality notes, funded certificates, or in specie, within 
six months from the first day of May next, shall, on exhibiting their tax 
receipt to the treasurer. be entitled to receive a treasury note, or treasury 
notes, for the amount of such receipt, bearing interest at the rate of six per 
cent per annum; and the treasury notes so issued shall be signed by the 
treasurer, and shall be countersigned by the comptroller, who shall, as well as 
the treasurer, keep an exact account thereof; and each note shall have on its 
face the words ‘Treasury note, issued in reiutbursement of special tax of 
1843.’ These treasury notes shall be of three classes, and payable in 1845, 
1846 and 1847. None of the second class shall be issued until the first is taken, 
which shall not exceed $70,000, nor of the third class till the second is taken, 
which shall not exceed $70,000, and those last issued shall constitute the third 
class. 

“4th. Be it further ordained, that the treasury notes issued under this 
ordinance shall be receivable by the treasurer in payment of al! debts which 
were due to the treasury on the first day of Janusry last, and yet remain 
unpaid ; also for the capital of all ground rent property belonging to the Muni- 
cipality ; and said notes shall be received in payment of all sums due to the 
treasury, at any time during the year within which they are payable. 
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cipal notes and certificates, both those now in circulation, and those to be issue 
in payment of the foregoing special tax, or of debts due onthe 1st January last, 
or for the capital of all ground rent property belonging to the Municipality, it 
shall be the duty of the treasurer to cancel ihe same and report to the Coun- 
cil, weekly, the amount thus received and cancelled.” 

A large majority of the tax payers having complied with the requisitions of 
this ordinance, the two first series of treasury notes contemplated by it, afd a 
portion of the third series, were issued in their favor. Those treasury notes were 
in this form : 

Treasury Nore, 

{ssued in reimbursement of special tax of 1843, under an ordinance approved 
April 25th, 1843. 

. Third Series. 
Monicipatity No. Two. 

In the year 1847, Municipality No. Two will pay to the order of 
Fifty Dollars, with interest at the rate of six per cent per annum, until paid, 
for value received. 

No. ‘ ' New Orleans, 18 ° 

, Comptroller. , Treasurer. 

The defendant, a property holder in the Municipality, fuiled to make pay- 
ment withiu six months from the passage of the ordinance, and this action was 
instituted to recover unconditionally from him his shave of the contribution, 
with interest at the rate of eight per cent, in conformity with the provisions of 
the act of 1834. 

His answer denies the indebtedness; avers that the ordinance is illegal, and 
in violation of the plaintiffs’ charter, of the acts of the legislature amending 
the same, and also of the Constitution of this State, of the United States, and 
of various acts of Congress. ; 

The court of the first instance gave judgment against him, and he appealed. 

The first question preseuted for our consideration is, whether the ordinance 
is, in the technical language of the law, entire, cach part having a general influ- 
ence over the rest, or whether it consists of several distinct aud independent 
parts ? 

Before entering into this inquiry, it is necessary to premise that this distinc- 
tion is of English origin, and is unknown to that system of jurispridence from 
which ours is derived. Under that system every lew is entire, and there is no 
exception to the rule. Incivile est, nisi tota lege perspectd, una aliqua particula 
ejus proposita judicare vel respondere. L. 24 ff de legibus. This difference is 
readily explained by the formation of laws in Rome and in England. 

The fundamental principle of Roman jurisprudence is, that every law origi- 
nates in some preconceived rule of right, which is to be respected and enforced 
in all applications of the law to particular cases. It is this mens legislatoris to 
which the civilian first looks in the interpretation of laws. It is either of 
general or special import. But whatever be its import, it is of its essence that 
it should be true. A rule of right is a truth. 

The mens legisiatoris in every law being necessarily one single truth, the 
different parts of the Jaw must be construe with reference to that truth, and 
each has a general influence over the rest. It is otherwise with the English 
statutes. Instead of being deduced from abstract rules of right, they are a 
15 
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Secosp Musi. Suceession of definite remedies applied to ascertained grievances; and accord 
Sy ~eigel ingly we find that, while the civilian seeks in the first instance the rule of right 
r. to be enforced, the English lawyer tries to discover the grievance requiring & 
Mognes. remedy ; and, as the legislator may have several distinct grievances in view, it 
is not unusual in England to provide remedies for them by the same statute. 
ee. : As we have adopted the English method in that respect, the question whether 
this ordinance is entire, or not, must be determined by the rules of English 
jurisprudence. 
To detect the grievance which constitutes the eause and reason of the act, 
recourse may be had to the title and the preamble; as these, from their custom 
of reciting the grievance or part of it, may often serve to show the general 
scope and purport of the act, and the inducements which led to its enactment.” 
Dwarris on Statutes, page 44, 9th Law Library. 
The report of the finance committee presented to the Council with the or- 
dinance and adopted with it, is, to all intents and purposes, its preamble, and 
shows in the clearest light the cause and reason of it. 
After giving a detailed statement of the embarassments of Municipality No. 2, 
as and of the various means suggested for its relief, it goes on to say, that the only 
power in the Council to raise money is by a direct tax, but that a direct tax, to 
an-amount sufficient to effect the object in view, would be exceedingly onerous, 
and its collection in a great measure impracticable. The finance committee 

. therefore abandon all idea of the only tax they had power to impose, and recom- 
mend nominally a tax, but in connection with other measures which they say 
will make it exceedingly light, and probably within the reach of every owner of 
préperty. It is impossible to say more distinctly, that those other measures 
were intended to have a general and cgntrolling influence over the two first 
sections of the ordinance, which could not by themselves have been carried 
into effect. 

The report proceeds to develop the probable operation of the scheme pro- 
posed in these words: An ownér of property assessed at $10,000 will be taxed 
$100. This he will pay in municipality notes, which, at ten per cent discount, 
will cost him $90 in specie. He will be entitled to a treasury note, payable im 
1845, for $100 with six per cent interest, for which, if he retains it ‘until due, 
he will receive $112 in specie. He will thus, so far from being tared, receive 
back his money and eleven per cent interest, besides avoiding the payment of 
his share of the losses.occasioned by the depreciated currency of the Munici- 
pality. ‘The advantage will not be as great to those who receive the notes of 

P 1846 and 1847. Yet the investment will be advantageous, and the indirect gain 
4 the same. 

; The ordinance had put one cause. [ts only object was to raise a sum of 
money by means of a contribution, which, so far from taxing the owners of 
property, would be a profitable investment. It is of no avail that the two first 
sections can stand-by themselves, unless it be shown that the three last can also 
stand by themselves. The emission of treasury notes bearing interest, made 
without consideration, for the purpose of receiving those notes afterwards in 
payment of municipality dues, is an absurdity of which the plaintiffs must be 
acquitted. The ordinance under which they claim is entire. A, portion of it is 
manifestly void. They claim from the defendant eight per cent interest under 
the act of 1834, and seek to inflict upon him, for the same cause, a penalty 
equal to the whole amount of his contribution, and interest thereon at the rate 
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of six per cent per annum. The court is unanimously of the opinion that this grcoyp ‘Must- 
cannot be. The act of 1834, by fixing the penalty for the delay in the payment wen Gduaee . 
of taxes, has divested the corporation of all discretion or power on the subject. e. 
That penalty can neither be increased nor diminished, and the restriction to the neoneee. 
issue of treasury notes, in favor of those who pay within a-stipulated time, is a 
violation of law. 

But I am farther of opinion that the issue of treasury notes, payable in a term 
ef years and bearing interest, is an attempt to evade the provisions of the act 
of 1839, and to do indirectly what the Municipality-was prohibited from. doing 
directly. 

There are but two ways by which municipal corporations can procure money, 
by taxes or by loans. I assent to the definitions of a tax given by the defend- 
ant’s counsel from Lord Coke and our late Supreme Court: “a burthen, charge, 
or imposition set on persons, or property, for public uses ; exactions to fill the 
public coffers for the payment of the debt, and the promotion of the general 
welfare of the country.” Iam unable to comprehend a tax that taxes not, a 
burthen that enriches those who bear it, exactions that fill the pockets of those 
who pay them. ‘I agree with the late Supreme Court, in the case of the New 
Orleans Navigation Company (11 Martin’s Rep. 324), that the words faz, 
impost, duty, must be confined to the idea they generally convey. The finance 
committee who reported the ordinance were of that opinion, when they said 
that a tax would be exceedingly onerous, and its collection ina great measure 
impracticable ; and they accordingly substituted for it a contribution which, so 
far from being a tax, was a profitable investment. As the means of Municipality 
No. 2 have never been doubted, I readily admit that it was as they said. But 
if it was a profitable investment, at te moment the treasury notes were de- 
livered, any loss sustained in the subsequent disposal of those notes by the 
holders, cannot be construed into a tax. It was a voluntary act, on their. part, 
beyond the control of the taxing power, and by which they might gain or lose. 
If it was not a tax, what was it? .The finance’ committee say that it may be 
objected to the ordinance, that the reimbursement in the way proposed is only 
paying one debt by contracting another. This is the true answer to the ques- 
tion proposed. 

When the Council found that the collection of a direct tax was not practi- 
cable, they attempted to raise money by an evasion of the act of 1839. The 
plea of necessity under which this was done, may avail elsewhere ; it cannot be 
noticed here. Courts of justice do not recognize the necessity of violating the 
laws. In Haydon’s case, the Barons of the Exchequer laid down the rule in 
such cases, as follows : 

‘‘ It was then held to be the duty of judges, at all@mes to make such con- 
structions as would suppress the mischief and advance the remedy; putting 
down all subtle inventions and evasions tor the continuance of the mischief ¢? 
pro privato commodo, and adding force and life to the cure and remedy, accord- 

ing to the true intent of the makers of the act pro bono peities. Dwarris on 
Statutes, 9th Law Lib., p. 43. 

The rule of the civil law is precisely the same. L. 29, de leg. (1, 3). Con- 
tra legem facit, qui id facit quod lex prohibet: in fraudem vero, qui salvis verbis 
legis, sententiam ejus circumvenit. L. 5 C. de leg. (1, 14). Non dubium est, 
in legem committere eum qui verba legis amplexus contra legis nititur volunte- 
tem. Nec penas insertas legibus evitabit, qui se contra juris sententiam sxeva 
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preerogativa verborum fraudulénter excusat. L. 21, de leg. (1, 3), L. 64. §1, 
de condit. (35, 1). 

It was argued at the bar that the ordinance imposed a tax in words clear and 
unambiguous, and that the two first sections should, under all circumstances, be 
enforced. This is clearly an error, for I have already shown that their pro 
visions cannot be enforced as an absolute tax, and that the defendant could not 
be compelled to comply with them, unless he was placed upon the footing of those 
who have paid voluntarily. In the spirit and intent of the ordinance, that tax was 
not a truth: it was a mere fulse pretence, and I deem it material that it should 
be known as such. There have been popular delusions enough of late, without 
giving currency to one that would pass taxation upon the people as a blessing. 

If the plaintiffs can enforce in this manner a contribution of one per cent upon 
the assessed value of real estate, to pay $200,000 of their debts, they might, by 
parity of reasoning, enforce a contribution of ten per cent to pay two millions of 
that debt, and extend the reimbursement of it over any number of years, thus 
defeating, whenever it suited their purpose, the prohibition of the law. 

We have been teld that this was not such a borrowing of money as the act of 
1839 contemplated, and that the object of the Couycil was not to borrow money, 
but to pay pressing debts. This ix » distinction without difference. Whether 
money be raised by taxes or obtained by loan, the presumption is that it is 
wanted to meet pre-existing engagements. If the prohibition of the act of 1839 
was to be considered as applying to money borrowed without necessity, it would 
be completely inoperative. The treasury notes issued were made payable to 
order, and such as would be given for any loan. We cannot distinguish where 
the law does not. Whenever the Council finds it necessary to issue notes hav- 
ing more than one year to run, for the fburpose of: raising means, they must 
obtain the authorization of the legislature. 

The ordinance being entire, and a part of it void, the decision of this cause 
presents no difficulty. 

“If a by-law be entire, each part having a general influence over the rest, 
and one part of it be void, the entire by-law is void.”” Wilcock on Corpora- 
tions, p. 88, 14th Law Library. . 

In the leading case of the King v. The Company of Fishermen of Farnsham, 
8 Term Rep., p. 356, Lord Kenyon said: ** With regard to the form of the 
by-law indeed, though a by-law may be good in part and bad in part, yet it can 
be so only when the two parts are entire and distinct from each other.” 

This principle has been long settled, and I have been unable to find any ex- 
ception to it. The authorities cited at the bar to prove that laws and ordinances 
may be good in part and bad in part, are based upon laws and ordinances com- 
posed of entire and disf&ct parts, and have no application to this cause. 

Without the rules of interpretation applicable to entire statutes, I would arrive 
at the samé conclusion. Under the act of 1834, the court could not compel the 
defendant to pay without ordering at the same time the issue of treasury notes 
in his favor, and as I consider that issue prohibited by the act of 1839, the plain- 
tiffs cannot recover. 

A majority of the court is of opinion that the judgment of the Commercial 
Court must be reversed. 

It is therefore ordered, adjudged and decreed that the judgment of the Com- 
mercial Court be annulled and reversed, and that there be judgment in favor of 
the defendant for costs in both courts. 
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Doane et al. v. Frevp et al. 


HIS appeal brought up from the Commercial Court of New. Orleans, Watts, 
J., involved the same questions as the case of Fetter and others, against the 
same defendants, auvte p. 80, and was decided in the same way, for the redsons 
given in the opinion pronounced in that case. 
C. M. Randall, for the appellants. Wharton, Benjamin and Micou, for the 
intervenors. No counsel appeared for the defendants. 





Fins, Executor, v. Martin et al. 


Where plaintiff alleges that he is a creditor of the defendant, and that the latter had executed 
a mortgage on his property in favor of his co-defendant, without consideration, and for the 
fraudulent purpose of defeating plaintitt’s recourse upon the mortgaged property, and ‘prays 
that the mortgage may be cancelled, and the property subjected to the paymeut of his claims, 
plaintiff mast prove that he is acreditor. Proof of that tact is essential to sapport the ac- 
tion ;wnor is it dispensed with by the fact ,of the judgment being taken by default. C. Pe 
312, 360. 

The tacit issue made by a judgment by default, cannot be considered as a plea of any matter 
amounting only toa dilatory exception. Act 20 March, i839, s. 23. ‘ 


PPEAL from the District Court of the Pirst District, Buchanan, J. 
Hoffman, for the plaintiff, cited Code of Pract. arts. 346, 360. 9 Mart. 
459. 6 La. 457. 7 La. 178. 17 La. 84. Civ. Code, arts.-1968, 1970, 1971, 
1972. ' 

McHenry, for the appellants, cited Civil Code, arts. 1965, 1967, 1972, 1973, 
1989. 10 Mart. 605. 

Roselius, appeared on the same side. 

The judgment of the court was pronounced by 

Supe, J. The plaintiff alleged that he was the dative testamentary exe- 
cutor of the succession of Sarah Baum; that, as such, he had recovered judg- 
ment against Martin, for a sum of $1,500 and upwards, in the Court of Probates, 
and had also claims against him for a still greater amount, upon which suit had 
been instituted and was pending in the Court of Probates. These claims, it is 
alleged, had been prosecuted in the Court of Probates against Martin, as the 
official surety of Powell, a former executor. The prectse amount is not alleged 
either of the judgment or of the claims still in suit. 

The petitioner further alleges that, in the year 1842, Martin had, in order to 
defeat the rights of plaintiff asa creditor, executed, without any consideration, 
in favor of Ross, the co-defendant, a mortgage to secure the payment of a pre- 
tended indebtedness of $30,000 ; that the acknowledgement of indebtedness 
and the execution of the mortgage, were a mere fraudulent device to cover the 
whole of the mortgagor’s property; that the contract of suretyship was made 
anterior to the execution of this simulated deed, and that the plaintiff has no 
means of obtaining satisfaction of his judgment, unless the mortgage should be 
set aside. The petition contains some other allegations which it is unnecessary 
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to detail; and concludesy a prayer that the mortgage be annulled, and the lands 
and slaves decreer to bé liable to the judgments and executions had and to be 
had against Martia, and applied to pay the same. 

Interrogatories were propounded tothe defendant Ross. He answered them. 
Judgment by default was taken against both defendants. A prayer for oyer 
was then filed, and the default was set aside on an ex parte order. The prayer 
fer oyer was subsequently dismissed, a new default was taken, new interroga- 
tories were propounded, and, after the legal delay, these interrogatories were 
taken as confessed, and the judgment by default made final according to the 
prayer of the petition, and without any specification of amounts. After an un- 
successful attempt to obtain a new trial, the defendants appealed. 

-The judgment was, in our opinion, erroneously rendered. Without consider- 
ing the alleged deficiency of evidence on other points, it suffices to say that there 
was no proof that the plaintiff was a creditor of the defendant Martin. The 
allegation that he was such a creditor was indispensable to support the action, 
and, unless sustained by satisfactory evidence, the relief prayed for could not 
legally be granted. ' 

The interrogatories do not touch the question of Martin’s indebtedness, nor 
does the testimony of the witness Smith, The only other evidence exhibited 
by the record was that of the plaintiff's attorney. His testimony exhibits a pro- 
position of arrangement by giving a mortgage, as made by Martin verbally ; but 
is‘so loose and vague that it amounts to nothing more than proving a proposition 
of compromise of some claim, the nature and amount of which is not shown, 
nor even its existence declared to have been acknowledged by the defendant. 
We may suppose, as suggested by counsel, that the testimony was badly taken 
down by the clerk ; but the defendants have a right to have the case considered 
by. us on the statement of evidence as presented by the record, and it is utterly 
inadequate to sustain the decree. 

The plaintiff has contended that, because, after the efforts for mere delay 
made by the defendants, there was judgment by default and no answer was filed, 
he was dispensed from the necessity of that full proof which otherwise might 
have been required. He relies upon article 360 of the Code of Practice. The 
language of this article is confused and illogical, but. it has never been held to 
admit of the interpretation which the plaintiffdemands. There is, to a certain 
extent, a contradiction between this article and article 312; but both accord in 
this, that some proof must be made to justify the confirmation of the judgment 
by default. The effect of the judgment by default seems to have been con- 
sidered as dispensing the plaintiff from proving those allegations, which, under 
a vee of the general denial, would be considered as admitted ; such as. the ca- 
pacity of anexecutor, &c. It was also considered, in a case cited by counsel, 
as in the nature of a corroborating circumstance, dispensing with the necessity 
of more than one witness in the case of a demand exceeding $500. But, in the 
present case, we are called upon to give to the judgment by default a more en- 
larged effect, by dispensing with proof of a fact vitally essential to the mainte- 
nance of the action, to wit, that Martin, the alleged fraudulent mortgagor, was 
the plaintiff's debtor. 

Nor does the act of 1839 aid the plaintiff. Giving that act the most liberal 
interpretation of which it is susceptible, it can, for the purpose of our present 
enquiry, establish nothing more than that, the tacit issue created by a judgment 
by default, should not be considered as a plea of such matter as would amount 
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to a dilatory exception. A denial that the plaintiff was. a creditor of Martin, 
the alleged fraudulent mortgagor, cannot be classed in that category. The de- 
fendants have asked a judgment in their favor,..or else a jadgnfent ef non-suit. 
We cannot give either. Justice requires that the case be remanded. It is due 
to the rights of the creditor on the one*hand, and to the reputativn of the de- 
fendants on the other, that the case should undergo & careful scrutiny. The 
defendants will have an opportunity to plead in the cause and vindicate their 
integrity ; and the plaintiff to exhibit, if it exist, sufficient evidence that he is 
entiled to relief. 

It is, therefore decreed, that the judgment of the District Court be avoided, and 
the case remanded to be proceeded in according to law, the plaintiffs paying the 


costs of this appeal; the residue of the costs to abide the final event of the 
suit.* 





Bertout vr. THe Citizens’ Bank. 


No sale, whether judicial, forced or voluntary, of property mortgaged to the Citizens’ Bank 
of Louisiana, can, in any manner, affect the rights secured to that institution by the 24th 
section of its charter, which déclares that “ all property mortgaged to that corporation for 
any purpose, may be seized and sold at any time, according to law, in whosesoever hands or 
possession the same may be found, notwithstanding any alienation thereof, or change of 
possession, by suceession, or descent to heirs, or legatees, by last will and testament, or 
otherwise, in the same manner as if the same was in possession of the original mortgagor.” 
Act 1st April, 1833, s. 24. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
Roselius, for the appellant. 

Denis and Pitot, for the défendants, cited Williams v. Bank of Louisiana, 
378-384. 11 Robinson, 209. B. & C.’s Dig. p. 586, ss. 7, 8. 

The judgment of the court was pronounced by 

Rost. J.+ The Citizens’ Bank took from one Mathieu Charles Staes, a ment 
gage on a house and lot, to secure seventy-one shares of its capital stock, dnd 
lent him the sum of money to which he was entitled under the charter. The 
bank afterwards, at two different times, made loans to Staes, secured by mort- 
gages, on the same property. Staes died insolvent, and his creditors. instituted 
proceedings in the Court of Probates to have his property sold and thegpro- 
ceeds distributed among them according to their rank and privileges. The court 
ordered all the property to be sold, and the plaintiff purchased at the sale the 
house and lot mortgaged to the Citizens’ Bank, for little more than the balance 





* McHenry, for the appellants, for a re-hearing, urged that the judgntent should have been one 
of non-suit. The court has repeatedly decided “ thatthe discretionary power to remand cau- 
ses, will be exercised only in extreme cases, when the party has shown due diligence, and is 
guilty of nolaches.” Houghteling v. Fisher, 19 La..477. Dupré v. Richards, W Rob. 496. 
The authority toremand a cause is only to be found in arts. 894, 905, 906 of the Code of Prac- 
tice. Art. 905 makes it the duty of the court, in a case like this, to pronounce such a judgment 
as the court below should have rendered—which was one of non-suit. Rehearing refused. 


t Eustis, C. J., being interested, did not sit on the trial of this case. 
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“Berrotr due on the stock loan, leaving the two mortgage loans unprovided for. He soon 
cinemas’ after went to the office of: the bank, paid the stock loan to the receiving clerk, 
Basx. and wrote to th@board, informing them of his purchase, and requesting a trans- 
fer of the stock to him on their books. The board referred the letter to their 
counsel, and, on his advice, the property was seized.under the last martgages. 

The plaintiff has injoined the proceedings, and claims title to the property by 
virtue of his purchase. and of the ratification thereof, on: the part of the Citi- 
zens’ Bank, implied from the fact that they received the price in payment of 
the stock debt. The Parish Court dissolved the injunction, and the plaintiff 
appealed. 

We are satisfied that no sale, whether judicial, forced or voluntary, of pro- 
perty mortgaged to the Citizens’ Bank, can, in any manner, affect the rights 
secured to that institution by the 24th section of its charter. The legislature 
made no exception, and intended none. If probate sales could effect a release 
of the mortguges of the bank, the securities of the State and of the bond-hold- 
ers would all vanish long before the expiration of the charter. 

But, in this case, the debtor was insolvent, and the sale took place at the suit 
of his creditors, under proceedings having all the material requisites of a 
forced surrender. The 26th section of the charter contains an express prohi- 
bitien to include, in such cases, the property mortgaged to the bank, in the ces- 
sio bonorum. 

The circumstance that the clerk of the bank received the sum offered him in 
payment of the stock debt, taken in connection with the fact that, as soon as 
the board were-apprised of the sale, they referred the matter to their counsel, 
who took out-an order of seizure, doés not amount to a ratification. The will 
and intention of the board to ratify, are wanting. 

We hold the probate sale to be an absolute nullity, and the property and stock 
as still belonging to the succession of Siqes. The defendants should have re- 
funded to the plaintiff the sum they received from him in payment of the stock 
debt ; and, for the preservation of his rights.in this respect, the cause must be 
remanded. ; 

It is, therefofe, ordered and adjudged, that the judgment be reversed, the 
injunction reinstated, and the cause remanded, with directions to the court of 
the first instance, upon due proof being made that the defendants have refunded 
to the plaintii¥ $2,556, paid by him for the stock debt of M. C. Staes, io dis- 
solve the injunction, and to allow the defendants to proceed under their seizure. 
It is further ordered and adjudged, that the defendants pay the costs in both 
courts. 





et La CHoMETTE v. THOMAS. 


A partner in commendam is responsible to the creditors of the partnership for the amount of 
the capital he was bound to contribute. Where his portion of the capital has been with- 
drawn, they may proceed against him by a direct action. C. C. 2313. 


PPEAL from the District Court of the First District, Buchanan, J. 
This was an action to recover from Thomas, a partner in commendam, his 
preportion of a debt due by the partnership to the plaintiff. The partnership 
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had deen dissolved, and Thomas had withdrawn the capital contributed by him, La Cuomgrre 
with eertain profits. There was a judgment below in favor of ma plaintiff, from 
which the defendant appealed. 

Duvigneaud and Roselius, for the plaintiff. An action will lie by the credit- 
ors of a partnership against a partner in commendam, to subject the amount of 
capital which he was bound to contribute. to the payment of the partnership 
debts. Massé, Dict. de Droit Commercial, p-643. 2 Pardessus 511, No. 1034. 
Delvincourt, p. 35. Merlin, Questions de Droit, vol. 6, p. 10. 

Eyma, for the appellant. The right of the creditors to sue a partner in com- 
mendam in France, is deduced from the provision of art. 1166,of the Code Na- 
poléon. No similar article is to be found in the Code of this State. Under the 
French laws the creditors.have no action, in their own names, against the part- 
ner in commendam. Rogron, on art. 26 of the Code of Commerce. Pothier, 
Contr. de Societé, No. 102. Pandectes Frangaises, vol. 19, p. 146. 

The judgment of the court was pronounced by 

Eustis, C. J. This action, although brought in a different court, was heard 
on appeal in the late Supreme Court, and is reported in 5th Robinson’s Rep., 
172*. The facts of the case are there fully stated. That which was then : 
wanpting—the proof of the debt—has been fully made.out; and we have recently ‘ 
recognized the rights of creditors to hold partners in commendam responsible * 2 
for the amount of the capital which they were bound to put into the partner- 
ship of which they are members.+ Civil Code, art. 2813. We will prevent the 
creditors from obtaining any undue preference over each other, and in all cases 
carry into effect the principle ef law which makes the commendam fund a 
common pledge for the creditors of the partmership, but we will permit no ob- 
stacle of mere form to prevent the direct recourse of the creditor against the 
partner in commendam, whenever his obligation to contribute to the partnership 
debts is made eut. In the present case, the partner im commendam has not only 
withdrawn his capital on the dissolution of the partnership, but his share of the 
profits; and. why should he not. pay his share of the debts? 

His partner, Tissot, has paid one-half of the -debt due the plaintiff, $2,482 
47, and a discharge has been ‘given him, .under a reservation of claims as 
to other parties, and we are at a loss to perceive on what grounds this creditor. 
has been kept out of his just rights for so long a time. 

The doubts which existed in the minds of some, cancerning the mode of 
reaching the partner in commendam in an action by a creditor of the partner- 
ship, created perhaps by the opinion of the late Supreme Court in this very 
case, alone prevent us from amercing the party in damages, as for a frivolous 
appeal. , Judgment affirmed. 


v. 
THomAS. — 





* Phe action reported in 5th Robinson, was instituted before the Commetcial Court. The 
present suit was before the District Court of the First District. 

t The case referred to is that of De Lizardi v. Gossett, infra p.138. The jadgment in this 
case, though prepared previously, was not delivered until after that in the case of La Cho- 
mette v. Thomas. 
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- Musson v. CLAYTON. 


Where the vendor df a slave is aware, at the time of the sale, that the slave is addicted to 
th javing, and omits to declare it tothe parchaser, the latter may rescind the sale, and re- 
coverthe price, with damages. C. C. 2523. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

The defendant appeuled from a judgment rescinding the sale of 4 slave, 
and condemning her, on the delivery of the slave, to repay the price, with in- 
terest from judicial demand, and one hundred dollars as damages. 

Musson, for the plaintiff. " Michel, for the appellant: 

The judgment of the court was pronounced by 

Kine, J. This is a redhibitory action, instituted by the plaintiff to rescind the 
sale of a slave, whe*is alleged to have been addicted to theft at the time of the 
purchase. Damages are also claimed on the ground that the defendant knew 
of the existence of the viee at the time of the sale, and omitted to declare it. 
Theré was a judgment in the court below annulling the sale and awarding to the 
plaintiff $100 damages, from which the defendant has appealed. 

The evidence has convinced us that the slave was addicted to the alleged vice, 
at the time of the sale ; that the fact was well known to the defendant, as ‘ap- 
pears from het own confessions ; and it has not been shown that the fact was 
communicated tothe purchaser. The defendant complains that the: damages 
awarded by the court below, are unsupported by the evidence. By the 2523d 
article of the Civil Code, the vendor of a thing, affected with a vice which he 
omits to declare, is answerable to the purchaser in damages. Although, in the 
present instance, no specific pecuniary less has been proved, nor the amount ef 
any particular injury sustained, circumstances are disclosed by the evidence | 
which are always properly considered in estimating damages, whether assessed 
by the judge or the jury. It is shown that a theft of a sum of money was com- 
mitted in the plaintiff's house. Strong circumstances concurred to fix suspi- 
cion upon the slavé in question, in consequence of which a police’ officer was 
called in, the apartment of the slave searched. the slave sent before an’ exam- 
ing court, and thence to prison. The’ quiet of a family was disturbed, and the 
plaintiff driven to the trouble and expense of a lawsuit for the purpose rescind- 
ing thesale. . After a careful review of the testimony, we are not prépared to 
suy that the — has uhwisely used the discretion committed to him. 

Judgment affirmed. 





ALLEy et'al, v» Hawrnorn. 


The surety on an appeal bond is not. entitled to the benefit of discussion. ©. C. 3035. If the 
judgment appealed from be affirmed, and an execution against the principal be returned un- 
satisfied, the liability of the surety is fixed. The creditor is not bouud to discuss the whole 
estate of the principal. He is, in no case, bound to do more than to take out an execution 

(C. P. 596. Stat. 20th March, 1839, s. 20); and where, in consequence of a change in the 
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condition of the estate of she principsl, it cannot be reached by shat peogen, no act is re: 
quired on the part of the creditor to secure his immediate recourse against the sarety: 

On an appeal from a judgment on a rule against the surety in an appeal bond, no objection to 
the parties to the judgment rendered on the appeal against the principal debtor, can be con- 
sidered. The court cannet look beyond the judgment itsel. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Elmore and W. W. King, for the plaintiffs. Randall, for the appellant. 
The judgment of the court was delivered by ' 


Eustis, C.J. The plaintiffs having obtained judgment against Cary Robinson, | 


the latter appealed, and, on the 12th of June, 1839, John N. Hawthorn became 
his surety on an appeal bond. Pending the appeal, Robinson tnade a surrender 
of his property in one of our courts, became a bankrupt under the bankrupt act, 
ani afterwards djed: The syndic, the assignee, and the curator of his estate, 
were made parties to the appeal, and the: judgment was affirmed in June 
last. 11 Robinson, 190. The plaintiffs toek out their execution against Robin- 
som, which was returned nylla bona, and applied, after motion made in court and 
due notice, for judgment on the bend against the surety, which was awarded. 
The surety has appealed ; and, considering that the plaintifis can take netling 
by reason of their executidn, it is necessary to consider his rights without refer- 
ence to it. 

The state of the law in relationto judicial sureties on appeal bonds has been 
liable to misconception, but'i: is necessary that it should be settled ; and, in so 
doing, it will’ be necessary to examine the subject ‘of suretyship somewhat in 
detail. On this subject, our Code is so cléar in its provisions, that.there’ is no 
necessity of any reference to jurisprudence in order to explain it. 

Suretyship is an accessory promise to satisfy an obligation, if the debtor does 
not. ‘Civil Code, art. 3004. 

The obligation of the surety is to pay the creditor, in case the debtor himself 
shall not satisfy ‘the debt; and the property of the debtor must be first dis- 
cussed or seized, unless the surety shall have renounced the plea of discus- 
sion, or should be bound, in solide, with the debtor. Ibid. art. 3014. 
But to‘ these geveral principles of suretyship, there is an exception in relation 
to judicial sureties. 

The judicial surety cannot-exercise the privilege.of discussion, but is , bound 
absolutely for the debt. Ibid. art. 3035. 

The effects of judicial suretyship are determined in the laws regulating ju- 
dicial proceedings. Ibid. art. 3037. Accordingly, in the Code of Practice, 
the different kinds of judicial suretyship in cases of attachment, sequestration, 
injunction, &c., and the conditions requisite in each case, are provided for. The 
575th article of that Code provides for the security on an appeal tothe Supreme 
Court. The obligation of the surety is required for the payment of the amount 
of the judgment appealed from, in case the same be affirmed. Articles 576, 
577 and 578, provide for the amount of the surety. Article 579 says: 

» In the appeal bond it must be set forth, in substance, that it is given as sure- 
ty that the appellant shall prosecute his appeal, and that he shall satis/y what- 
ever judgment may be rendered agaiast him, or that the same shall be satisfied 
out of the proceeds of the sale of his estate, real er personal, if he be cast in 
his appeal ; otherwise that the surety shall be liable in his place.’* 


We have seen that, by the contract of suretyship, the obligation of the surety: 


is to satisfs the debt in, case the.debtor does not; that by article 575, the 
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surety en an appeal bond is bound for the payment of the judgment, if the deb- 
tor himself is bound to pay it; and that the judicial surety has hot the benefit 
of discussion; and it is with teference to these principles that we must construe 
the remedies against sureties. It will be observed that, article 579.does not pro- 
fess to require the particular form of the bend, but only that it should contain, 
in substance, certain conditions, which, in no reasonable sense. ought to-be held to 
countervail the principles of the law of judicial-suretyship as provided for m 
the Civil Code ; but, on the contrary, ought ta be so construed as to earry out 
and give effect to them. 

The law certainly peuahae that the creditor should have imenodiately- on 
additional security, of a good solvent person, to answer for his debt, when an ap- 
peal is taken from his judgment ; and that this security should pe. available, it 
make’ provision not only for the solvency, but even.for the residence required of 
the surety. Civil Code, arts. 3011, 3012; Should the judicial surety become 
insolvent, his place. must be supplied by another; and while, in the case of an 
ordinary surety, the Civil Code gives a.direct. reeourse against the,surety, under 
the reservation of the right of the surety to have the property of the debtor 
first discussed, yet, in the case of judicjal sureties, the privilege of discussion is 
not allowed. - . ~ 

The right of discussion 1 must be exercised by the surety at his own expense, 


‘and by designatirig available and unincumbered property sufficient to satisfy the 


debt, and by furnishing the measis of having the discussion carried into effect. 
So that this right, on the part of the surety, in point of fact operates little to 
the detriment of the creditor. To him it is-indifferent, whether his debt be 
satisfied out of the property of the debtor thus tendered to him for seizure, 
without expense, by the surety, or out of the property of the surety himself. 
It becomes merely a question as to which property shall be taken to pay the 
debt—a mere exceptio ordinis, as it was termed under the Roman law. Muh- 
lenburg, Doctrina Pandectorum, § 486. 


Article 596 of the Code of. Practice, provided for a summary rémedy 
against the surety on an appeal bend, if on the execution there Should not be 
made sufficient, property to satisfy the judgment; and, by.a law of 1839, the 
creditor, om the return of the execution that no property had been.found, was.en- 
titled to judgment against the surety after ten —_ notice. . Laws of 1839, 
p- 170. 


The appeal bond sued on is dated on the 12th of June, 1639, subsequent to 
the law last cited, and its obligations, strictly speaking, ought to be tested by a 
reference to that law, the creditor having saught to obtain relief by procéeding 
under it. 

The decisions of fhe iate‘'Supreme Court haved made no discrimination between 
article 596 andthe law of 1839. In point of fact the differericte between them 
is not material ; and there is no necessity for discriminating bétween theth in 
examining the decisiorts which the counsel for the appellant has submitted to us, 
ard on which he rests his defénce. Both the article and the statute fix the ob- 
ligation of the surety on the appeal bond, on the feilure to satissfy the debt ort 
the execution, of which fact the return is the best evidence. The decisions 
relied on by’the defendant are made in the-cases of Chalaron v. McFarlane, 9 
La. 227. Flower et al. v. Dubois et al. 10 Rob. 191. Sauletv. Trepagnier 
etal. 11 Ib. 268 . 

The first crise, that of Chalaron, was determined in 1836, and it was then’ 
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held by the‘court that, the liability of a surety on an appeak bond only begins, 
when, on a sale of the whole estate of the debtor, the proceeds are found in- 
sufficient to pay the debt. iwle 

In the case of Flower, the court say: ‘ It is true that, in the case of Cliala- 
ron v. McFarlane, this court established the principle that, from the nature of 
the obligation of: sureties in appeal bonds and ‘the terms of their engagements, 
they derive the right of resisting a recourse against them until it -is clearly 
shown by the ereditor, that the sale of all the estate and effects of the: principal 
has proved insufficient to discharge his demand. See also Code of Practice, 
arts. 479,596. B. and C.’s Digest, p. 181, §23.” The authority of the de- 


cision in Chalaron’s cage is hete re-asserted. The case was not determined on 


the principle settled in that case. The principal had failed and his estate was 
aiterly insolvent and worthless, and the court held that the-creditor “was hot’ 
‘bound to wait until the on Rquidetion of an estate from: which no benefit was 
to be derived.” 

In the case of Saulet, the principal debtor en the’ bond had died, leaving a 
widew in community and eight children. The court held that the creditor was 
beund te discuss the property of the’ community inthe hands of the widow 
who had accepted’ it, before he could look to the surety on the appeal bond, and 
decided the case oh the vain of Chalaron's etise, and art. 579 of the-Code 
of’ Practice. 

These two last cases were decided in the yéar1845. By these cases it is 
evident that the provision of the Civil Code, that judicial sureties shall not have 
the privilege of discussion. is completely destroyed. Indeed, in the case of 
Chalaron, it is expressly decided that it does not apply. to sureties on appeal 
bonds. But why does‘it not apply to them? The law does not say so; and 
every reason would ihduce the belief that the legislature would not wisk to make 
a judicial debt less secure, or more difficult in its recovery, than an ordinary 
debt. "Indeed, we see that the Code of Practice and the statute of 1839, unite 
in making tlie recovery against the surety-‘more direct and expeditious. The 
surety ‘is deprived of the trial by jury, unless he shall allege, under oath, that 
he has a good defence. 

By art. 596, as well as by the law of 1839, the creditér is bound to issue an 
execution on his judgment—not to discuss the whole estate of the debtor, ahd 
it is on the return of the execution nulla bona, that the obligation of the surety 
is fixed. ‘The rule in Chalaron’s case goes too far—farther than the law war- 
rants, and imposes an obligation on the creditor which neither the letter nor the 
reason of the law authorizes, and which is diametrically in opposition to the first 
principles of the law of suretyship, as establibshed in our Code. 

It relieves the judicial surety from the ordinary obligations of a common 
surety, who, in order to avail himself of the privilege of discussion, is bound to 
point out to the creditor property of the debter which will be available for the 
satisfaction of the debt at his own expense, and to furnish the money for defrey- 
ing the cost of discussion ; whereas. by the rule in Chalaron’s case, this onerous, 
expensive and disagreeable task is imposed on the judgment creditor: 

Besides, an ordinary surety has no right to offer for discussion property of 


the debtor which is in litigation. How then can a judicial surety have the right . 


to involve his creditor in the conflicts of a concurso, in which there is necessarily 
litigation, and no termination of it until the henningptiee of the tableau of dis- 
tribntion ? , 


Haweuorn, 
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., 1m an panier case of Gayoso v, Hickey, 4 ha. 302, the ereditor is not per- 
wilted ti seach thd surety on an appéal bond until, after due demand, a .fiert 


* facias shall have been returned nutla bona. The decision is very properly 


guarded, and does not go beyond that point. It was delivered by the late Judge 
Porter. 

After maturely saitiates this eubbeity: we have came » to a denateinan that 
we can impose no, obligations on the judgment creditor other than those which 


_ the law.imposes. He is bound to take his execution,, end- the surety has thys 


the means of pointing out property of the principal with which the,debt can be 
satisfied, and of complying with the condition of his bond. .. This ja his duty, for 
his own protection ; and the creditor has done all that.is required of him when 
execution is issued. . 

But, as in'the present case, suppose an suntatien cannot, be lawfully taken 
out against the-property of the debtor—~suppose he has made a cessio bonorum, 
or has died and his succession is under administration, will the law turn, the 
jadgment creditor gver to tg a labyrinth of creditors, to await the tardy liquida- 
tion of a litigated or insolyant succession? Is this the security te, whieh he. is 
‘to be referred on having his rights finally adjudicated upon, after a delay which 
the surety himself has. enabled the debtor to-obtain? If it be so, the judicial 

euretyship is a mere solemn farce, the eqmmencement rather than the end of 
litigation, and the provision of the law for the satisfaction of the debt.is a mere 
mockery, not worth having; and would be often attended with more vexation, 
expense and delay than the pursuit of the debt itself. 

We think that, if the creditor cannet take out his execution on the judgment 
by reason of a change in the condition of the debtor's estate which preyents its 
being reached by that process, the law requires from him no act in order te 
sécure his immediate recourse against the surety on an appeal bend, and that 
we can require none. 

The defendant and appellant has pleaded, in defence of this action, that the 
plaintiffs are bownd to diseuss the estate of the insolvent in the hands of the 
syndic. Under our view of the law the plgintiffs are under no such obligation. 

There have been objections made to the parties to the judgment rendered 
on the appeal against the principal debtor, Robinson, but we cannot look beyond 


* ghe. judgment itself. 


The bills of exception taken to the admission of evidence are not tenable. 
Judgment affirmed. 





Anpgrson et al. v. BRINKLEY. | 


A debtor-arrested under the provisions’ of the acts of 28th March, 1840, ch. 118, 119, may be 
imprisoned for three months, unless released on giving ‘bond, as provided for by those acts. 
The period of imprisonment cannot be affeeted by the fact of judgment being obtained 
against him within the three months. The provision of the act of 1840, abolishing the writ 
of ca.sa.. cannot ‘be considered as authorizing the release of the debtor, before the expira- 
tion of the three aur in case of judgment béing Tenteres against him ween that 
‘peridd. ’ 

PPEAL from-the District Court of the First District, Buchanan, J. 
T. A. Clarke, for the appellants. The writ of arrest is intended to coms 
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. pel'a distlosure wf property.’ Code of Pract, arts: 212, 214.. Article 210 of 
that Code must be construed with reference to the fact that, at the time of its 
insertion in the Code, a ca. sa. was authorized agninst the person of the debtor- 
The ca: sa. came in aid ‘of the od writ of arrest. The present writ; author- 
ized by the act of 1840, was intended to provide a rémedy adapted to the new 
circumstances produced by the abolition of the ca. sa., by enlarging the effect 
of the arrest, during the period fixed by the statute- 

F. B: Conrad, for the defendant. ‘The writ’of arrest isa conservatory writ, 
intended to. secure the person of the debtor, to answer the judgment which 
may be rendered dgaint him. Code of Pract.,-arts. 208, 210- 

The-ca- sa. being abolished, no other writ can now issue upore judgment 
than a jt fa., and the person ‘of the debtor cannot’ be affected by such a writ. 
His detention in prison after judgment answers no purpose whatever. See 
Thornhill vs. Christmas, 10 Robinsen, p. 543. . 

The judgment of the court was pronounced by 

Suet, J. The,defendant, having been arrested for debt, eonfessed judg- 
ment on the 10th of Noveniber, 1845,and was discharged the next, day, under the 
authority of the ease of Thornhill v. Christmas, reported in 10 Rebinsen, p. 543. 

We understand that case only to decide that, since the act of March, 1840, 
abolishing the writ of capias ad satisfaciendum, no order of arrest can legally 
be issued after judgment. It is not necessary to say, on this ceeasion, whether 
we are prepared to concur in the opinion there expressed, for the arrest in,thie 
case wes made at the inception of the suit. 

By the act of 1840, the writ of capias ad satisfaciendum was abolished, but 
thé arrest of the debtér was authorized under certain circumstanees. The terme 


during which he could be retained in custody was limited to three months, with © 


the qualification that, at the expigation of that term, if he bea resident of the 
State, he is bound to make a surrender of his property, if his creditor require 
it. But while the statate thus expressly asserts the right of the ereditor to 
hold his debtor in naprisonment under a writ of arrest for a, term of three 
months, it has not declared that the obtaining judgment shall ctrtail this term. 
To presume such a curtailment, as an enactment arising by implication from 
the abolition of the writ of capias ad satisfaciendum,. would -be ilogical.. For 
the wriy of capias.ad satisfaciendum abolished by the statute, and the writ of 
arrest which it expressly authorized, are writs very diferent in their nature. 
We are unable to see how that which was an arrest before judgment, beeomes, 
by the rendition of judgment, a different proceeding, and assumes the character 
of a-taking upon a capias ad satisfaciendum. It remains still an arrest, and its 
effect expires only at the time declared by the statute, to wit, at the expiration of 
the term of three months. We cannot meke a qualification which the law-giver 
has not made. 

We therefore cotrclude that, the court below erred in eonsidering the arrest 
obtgined in this cause as legally discharged,: by the rendition of judgment for 
the debt against the debtor. 

It is therefore decreed that the judgment of the court below, releasing and 
discharging the defendapt from imprisonment, be reversed, and that. the. rule 
taken to that end by the defendant be dismissed ; the defendant peying the costs 
of said rule in the lower court, and also the costs of this appeal.* 





* A similar jadgment was’ pronounced, at the same time, on another appeal teken from a 
judgment rendered on a rule between the same parties in another action. 
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Tie Nsw ORLEANS AND CARROLLTON Raiiroap Company 
_ Tue Sxoowp Mysnoreatsys or NEw. ORLEans. 


‘ 


Where the charter of a company sation it to establish a railway ote public street to 
a particular point, and to ran a locomotive on the road, the company will be entitled to 
make a tura-out froni the main tratk ta conimunicate with & ‘dépbt erected by them near the 
tePminus ofthe road, contatning the machinery necesdary for reversing the engine, &o., 
where no objection exists to the constraction of a-turnout at that particular point, Per 
Curiam: The right te.establish such ¢ dépét results necessarily from the right to establish 
and maintain the road ; but the commuaication with the main track must be subject to the 
police wer of the Municipality, and be so constructed and used as to interfere. as little 

‘as possible with the free use of the public way. 


PPEAL from the District Court of the First District, Buehanan, J. 

- This action was commenced by an injunction, restraining the defendants 
frorh interfering with the construction of the turn-out, the right to maké which is 
thé only question age by the case. The injunction was dissolved, and 
the’ plaintifis appealed. - 

‘Phe judgment of the court was prenoused by 

Bustis, O. J.* The railroad company claim the rightjof making a turn-out, 
near the terminis of their steam tratisportation in Nayades street, in the neigh- 
borhood of Tivoli Circle, in the Second Municipality, leading from the mdin 
track‘tora let belonging to the company, Situated at the termination of Nayades 
street; near ‘Fivoli Circle. It is proved that they havé erected the ‘necessary 
buildings, and prepared the requisite machinery on this let for reversing the steam 
etigine“and other purposes, and that a communication by railway to the main’ 
track is necessary. for the public convenience and for the preservation of thé 
engines, cars, &ci; and that without this communieation;‘the cars, with the engine 
attached; dre obliged to be backéd a distance of eight squares, which is attended 
with risk to passengers and very injurious to the rails. 

' + "Phe right'to establish the railroad on Nayades street is granted to this com- 
pany by the fourth section of the charter. By an ordinance of the Council of 
the- Municipality .of 1833, the: privilege of extending the road down Beroane 
street to Canal street was granted. 

Some dissatisfaction having been manifested by the citizens residing on Ba- 
ronne street, the company ceased to ran their steam engine on that stfeet, and 
terminated the steam route near the Tivoli Circle, notwithstanding an act of the 
legislature of 1843 gave the company the right to run their locomotives through 
Baronne street as far down as Canal street. , 

We thought it but just that the company should have some place at the ter- 
minus of their.steam route for a dépét, and suggested that a subject of this kind 
could-be much better settled by the good judgment of those charged with the 
administration and police of the Municipality and those to whom the interests of 
stockholders are comniitted, than by a decision of a court of law, inasmuch as 
we. believed" the interests of the company and the public convenience were 
identical. We also were averse'to interfere with the police power} which the 

a 





“Burweti, J., heving been of counsel, did hot sit on the trial of this‘case. 
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govérnment of the Municipality possesses over the streets and public ways, but new Onizars. 
which must always be exercised with proper regard to the rights of others. 4 a 
This suggestion being unheeded, the case must therefore be decided. ComPaxy 
We consider that the right te establish a dépét, such as that asked in this neseum Sine: 
case, necessarily results from the right the company have to establish and keep ciPatity oF 
in operation the railroad, but that the communication with the main route must eis 
necessarily be subject to the police power of the Municipality, and so eonstruet- 
ed and used as to interfere as little as possible with a free use of the public way. 
As no objection exists to the construction and use of a turn-out at this parti- 
cular spot, and as the company have established this as a dépét as near as con- 
venience requires to the end of the road on Nayades street, there is no reason 
why it should not be permitted. 
The judgment of the District Court is, therefore, reversed ; and it is ordered 
that the plaintiffs be permitted to construct a turn-out from their main route in 
Nayades street to their lot at the termination of Nayades street near Tivoli 
Circle, which is to be used as a dépét for their engines, cars, &e., and that the 
defendants pay the costs in both courts. The injunction, so far as it covers the 
subject of this decree, is maintained. 
Benjamin and Micou, for the appellants. Rawle, for the defendants. 





Succession oF Ross. 


An admission of the correctness of certain charges in the account of an executor, deliberate- 
ly made, after an examination of the account by one of the heirs of the deceased who had 
pecaliar means of knowledge, while the account of the executor was before arbitrators, 
will be conclusive against the heir on a subsequent opposition te the account. 

Where an executor is a legatee of the deceased, he will not be entitled to commissions on 
the property administered by him, unless the testator has formally declared his intention 
that he should have the legacy over and above his commissions. C. C. 1679. 


PPEAL by the executor from a judgment of the Court of Probates of New 
Orleans, Bermudez, J. 
The judgment of the court was pronounced by 
Kine, J. William Ross died in the year 1832, in the city of New Orleans, 
where his succession was opened. At his death he left a will. by which he de- 
vised his estate equally to his five children, James, John, Robert, George, and 
Ann, after making a few special bequests, and nominated his son James, and two 
other persons, his executors. The persons thus named were duly qualified as 
executors, but the administration of the succession seems to have devolved ex- 
clusively upon James Ross. An inventory of the effects of the succession was 
made, in which were included moveables estimated at $301. The landed pro- 
perty and moveables appear to have been preserved, and administered in kind. 
On the 20th of June, 1835, James Ross, the executor, purchased of John Ross, 
his brother, the share of the latter in the succession of their father. The exe- 
cutor continued to administsr the succession, without rendering an account, 
until July, 1845, when John and George Ross, presented a petition to the Pro- 
bate Court, praying that he should be ruled to file « tinal account of his adminis- 
tration. In compliance with this prayer. a tableau was presented by the execu- 
17 
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tor, exhibiting a statement of the assets, and of the disbursements which he had 


made on account of the succession. To this tableau € eorge and Jo/in filed an 
opposition, in which they objected specifically to several items upon both the 
debit and credit side. Upon the appearance of thig opposition, the executor 
contested the right of John to oppose, on the ground that he was * a stranger to 
the succession,” and moved orally to dismiss the opposition, alleging, as it ap- 


“pears, that John had previously disposed of his share. John Ross contended, 





also orally, that the sale was a nullity, having been made to his brother while the 
latter was executor, and as such prohibited by law from acquiring by purchase 
any part of the succession under his administration, either by public or private 
sale. Civil Code, arts. 1139, 1784. 

Upon the issue thus informally presented, the probate judge proceeded to 
enquire into the character and validity of the act of sale from John Ross to the 
executor, received a large mass of testimony explanatory of the objects and m- 
tentions of the contracting parties, determined that the act was not a sale, but a 
mortgage to secure the reimbursement ef the sum of $300, and maintained the 
right of John to oppose. From the judgments rendered upon this motion and 
upon the merits, the executor has appealed. We can not, under the pleadings 
and evidence presented in the record, proeeed with propriety to determine 
what effect should be given tothe act of sale. The question of its validity is not 
properly before us. The act is not referred to in the pleadings by either party ; 
its invalidity is not asserted; no cause of nullity is alleged ; and the whole testi- 
mony in relation to it has been improperly and irregularly received. There 
has has been equal irregularity in the motion to dismiss the opposition of John 
Ross. It appears to have been made orally; it was not even spread upon the 
minutes of the court as far as appears from the record, and we only learn that 
such a motion was entertained from casual references to it in the proceedings. 
In this condition of the pleadings and evidence, we can not adjudicate finally 
upon those rights of the parties which depend upon this act. It was not neces- 
sary that the Probate Court should have decided upon the character of the act, 
in order to maintain the right of John to oppose the executor’s account. At the 
date of the transfer there was living another brother of the parties, Robert Ross, 
who subsequently died. It is not shown that he left forced heirs, or a will, or 
received his share of his father’s estate, or divested himsdlf of his interest while 
living. His surviving brother, John, must be presumed to have inherited from 
him, and consequently had an interest in the succession which authorised him to 
call upon the executor to account. . 

The first question presented by the opposition, relates to the rights of! George 
Ross. From the evidence it appears that, in the commencement of this unhap- 
py controversy, an ineffectual attempt was made to settle, by arbitration, the 
difficulties subsisting between George and the executor. At that time John 
disclaimed any interest or right whatever in the succession, and repeatedly de 
clared that he had settled with his brother for his share. While the matter 
was thus pending before arbitrators, the executor presented a statement of the 


‘disbursements made on account of the succession. ‘This was submitted to 


George, who acknowledged the correctness of most of the charges, but objected 
to several othbrs, which, with the assent of the executor, were modified in 
accordance with his wishes. His admissions were made with deliberation, 
after a scrutiny of the account, and after having been advised by the arbitrators, 
“to be careful of his rights, and to admit nothing which was not just.” They 
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‘were made too in reference to charges with regard to which, from the relations gocerssion oF 
between the parties at the time that the disbursements were made, living, as Ross. 
they did uniter the same roof, he must have had a personal an] competent 
knowledge. These admissions were properly in evidence before the court, 
and are conclusive in relation to all the item: in reference to which*they were 
made. As between George Ross and the executor, they must form the basis of 
settlement, and, with the remaining evidence, will enable us to determine finally 
upon the controversy between these parties. The admissions embrace all the 
charges in the executor’s account for suins paid for the use of the succession, 
which have been opposed, with the exception of the item of commissions. 
This item must be rejected, the executor being a legatee of the deceased. The 
faneral expenses of William Ross, Jr., although admitted to be correct, form 
no charge against the succession, his death having preceded that of the father, 
and must be stricken off. In other respects, that side of the account, as amend- 
ed by the admissions of the opponent with the assent of the executor, must be 
homoligated as between these parties. : . 

Two objections are made in the opposition to the account of assets. The 
first is, that the meveables have been converted by James to his own use, and 
were worth more than their appraised value upon the inventory. The second, 
that the whole rents received have not been accounted for. 

In relation to the first of these items, the allegatien is not supported by the 
evidence. The rents appear to us to have been accounted for at a fair rate, but 
have not been brought dewn te the day when the tableau was filed. The pro- 
bate judge made the amendment in this respect, which was correct. 

It next becomes necessary to consider the opposition of John Ross. He was 
present at the investigation of the account before the arbitrators, but asserting no 
interest in the succession, and not participating in the proceeding further than to 
advise with his brother George. when called upon, in relation to one or two of 
the charges objected to by the latter. He appears to have given no such assent 
to the correctness of the executor’s account, as to conclude him from requiring 
strict proof of the items of whicn it is composed. 

The principal evidence relied upon by the executor in support of his account 
and to resist the opposition, consisted, first, of the admissions of George made.in 
the presence of John, which have already been considered ; and secondly, of the 
sale from John, which he deemed conclusive against the latter. The fact that 
John had an interest in the succession of his father, as one of the heirs of a 
deceased brother, which hai not been disposed of. and which authorized him to 
oppose the accouat, appears to have escaped the attention of both the court and 
the counsel upon the trial below. The consequence has been that but little other 
testimony was adduced in relation to the disbursements made on account of the 
succession. For the reasons already assigned we have declined to consider the 
transfer from John to the executor, which constituted the evidence mainly relied 
upon by the latter. This branch of the case is thus presented without sufficient 
testimony to enable us to decide upon the rights of the parties, and the deficiency 
of proofs cannot be strictly ascribed to the negligence of the ex-cutor. Justice, 
in our opinion, requires that the cause, as far as relates to the opposition of John 
Ross, should be remanded for further proceedings. While making this order, 
we cannot forbear expressing the hope that the remaining causes of contro- 
versy may be adjusted between the parties, without further recourse te courts 
of justice. 
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It is therefore ordered and decreed that, the judgments appealed from be 
avaided and reversed. It is further ordered that, the account of assets of the 
succession of William Ross, deceased; presented by James Ross, the a xecutor, 
be amended by adding to it the sum of $154 80, being for rents from the 
lst of May, 1845, te the 1st of August of the same year; that the amount of 
debts paid by the executor be amended, by striking from it the charges of $75 
for the funeral expenses of William Ross, jr., and of $400 for commissions of 
the executor, and by reducing the following charges, viz: that of fencing, from 
$240 to $53 85; that for repairing a roof, &c., from $225 to $150; shat 
for paving side-walks, from $1,115 52 to $1,085 30; that the tableau thus 
amended be homologated and confirmed, as faras relates to George Ross. 
It is further ordered that, as relates to the opposition of John Ross, the cause 
be remanded for further proceedings ; that the appellees pay the costs of this 
appeal, and that the appellant pay the casts of the-court below.. . 

W. G. Kendall, G. W. Christy and T..H. Lewis, for the appellant. Bon- 
ford, contra. 


—_—_— 





Exparte McPHEtTers. 


N. and A. N. Ogden, for James McPhelers, moved fer a rule on the 
e Judge of the Court of Probates of New Orleans, te show cause why a 
mandamus should not be issued, commanding him to grant an order directing the 
executor of one Scoville, to file in court, within a limited period, a statement of 
his condition as executor. The rule having been granted, Bermudez, Judge, 
showed cause against the application, contending that the Hon. George Eustis, 
P.erfe A. Rost, George R. K.ng and Thomas Slidell, by whom.the rule was 
granted, are not legally justices of the Supreme Court ef this State, the consti- 
tution of 1845, under which they hold their appointments, being null and void, 
for reasons stated at length. A mandamus was granted, directing the judge to 
make the order prayed for. 





CamMMACK et al. v. Watson et al. 


The action given to a creditor by sect. 7, ch. 3, tit. 4, book 3, (arts. 1963 to 1989), of the Civil 
Code, to avoid contracts made to his prejudice by a debtor—the Actio Pauliana of the 
Roman law, is prescribed by one year, to be coanted, if brought by a creditor individually, 
from the time he obtained judgment against his debtor—if by a syndic, or other repre- 
sentative of the creditors collectively, from the day of his appointuhent. The object of this 
action is to set aside contracts made with the consent of the parties and having a real ex- 
istence, but which the law will not permit to be an impediment to the recovery of the cred- 
itor’s debt, unleys be shall be presumed, from lapse of time, to have waived his right to have 
them avoided. There is no similarity between this action and the action to have a simalated 
sale decreed to be such. The latter is not barred by the prescription established by art. 
1989. Sect. 7, ch. 3, tit. 4, book 3, of the Civil Code, does act relate to simulated or pretend- 
ed agreements 
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—s from the District Court of Concordia, Curry, J. Walker. one of “Cammack 


the defendants, appealed from a judgment, rendered on the verdict of a 
jury, in favor of the plaintiffs. 

The judgment of the court wns pronounced by 
Eustis, C.J,* The plaintiffs, at April term, 1839, in the District Court of 
Concordia, obtained judgment against one of the defendants, Watson, for 
$10,000, with interest and damages. It was had ona judicial confession, ia a 
suit which had been instituted against him as drawer of a bill of exchange. 
An execution was issued, and returned nulla bora, on the 20th of May, 1&40. 

On the 19th of May, 1841, the plaintiffs instituted this suit, in which they 
charge that Watson, on the 14th day of December, 1837, made a pretended sale 
of all his property in the parish of Concordia, where he resided, to his son-in-law, 
Samuel D. Walker, then, and at the time of the suit, residing in Arkansas ; that 
said sale was false, fraudulent and simulated, made for the purpose of defeating 
the just claims of the plaintiffs and other creditors, without any price or rea] 
consideration, and unaccompanied even by a change of possession from Watson 
to Walker. They pray that the sale be avoided and annulled by the judgment 
of the court, and the property thus included in this frauduldnt instrument be 
decreed to be subject to be seized and sold in satisfaction of their debt. 

The jury found “that the sale from J. Watson to Samuel D. Walker was 
fraudulent and of no avail,” and gave a verdict for the plaintiffs according to the 
prayer of the petition. 

The debt to plaintiffs was contracted in 1835; at that time Watson was the 
owner of the plantation and slaves, which are the subject of the present suit. 

At the October term of 1844, in the Western District, the late Supreme 
Court reversefl the verdict of a jury,} and subjected this plantation and slaves 
to the payment of two judgments of large amounts, obtained by the Planters’ 
Bank of Mississippi against Watson, on the ground that the gale in question-was 
fraudulent and simulated. Vide 9th Robinson, 267. A rehearing was granted, 
and duriag its pendency, the suit was compromised. All the evidence adduced 
in that case was received in this, and additional evidence was produced which puts 
the simulation and turpitude of the whole transaction beyond all reasonable doubt. 

The defendants contend that this action is preseribed by the lapse of one year 
from the time the creditor had obtained his judgment against his debtor, under 
article 1989 of the Civil Code. 

It is true that the revocatory action—the Actio Pauliana of the Roman law, 
is prescribed by one year from the date of the judgment obtained by the credi- 
tor, or of the appointment of representatives of all the creditors in case the suit 

is instituted by them. But this action is given to enable the creditor to avoid 
contracts made to his prejudice. Such is the very word of the titles to the 
sections, paragraphs and articles of the Code which treat on the subject. Vide 
section 7, § 1 and 2, articles 1963 to 1989. Its object is to set aside contracts 
upon which the consent of the parties has operated and which have a real ex- 
istence, but which the law will not permit to be an impediment to the recovery 
of the creditor's debt, unless he shall be presumed, from lapse of time, to have 
waived his right to have them avoided. 


a 





* By consent of parties the judgment in this case was pronounced in New Orleans. The 
appeal was returnable at Alexandria, in the Western District. 
+ Inthe case of The Planters’ Bank of Mississippi v. Watson ef al. 
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Article 1965 gives the right to the creditor to annul any contract made jn 
fraud of his rights. Art. 1972 declares that the judgment shull be that the 
contract be avoided, &<. Article 1977 provides for the restitution of the money 
paid by the party with whom the debtor contracted, in the event of its having 
inured to the benefit of the creditors. The next article, 1978, makes provision 
where the consideration is a pre existing debt, and article 1983 where it is a 
debt not at the time demandable. Article 1984 mentions other classes of con- 
tracts which are subject to the revocatory action, viz: the renunciation of a suc- 
cession or other right of property, the release of a debt without payment, or 
any other act of this kind when done to the prejudice of ereditors—these may 
be avoided by them, under the rules provided: By artiele 1985 creditors are 
authorized to accept a succession, which the debtor neglects, or refuses to ac- 
cept. Other articles provide fur those rights which creditors cnnnot reach, 
even if the debtor should refuse to avail himself of them—such as the separa- 
tion of property, donations made to the debtor which he does not accept, the 
right which the debtor has to make his co-heirs collate, and certain other privi- 
leges which are strictly personal. Arts. 1986, 1987. 

The sense of the Code is therfore unquestionable. It provides for the aroid- 
ance of contracts. It hus no reference, or application, to simu!ated or pretended 
agreemeuts. On the contrary, the words do not occur throughout the whole 
section, which treats on the subject of contracts to be avoided by persons not 
parties to them. 

But it is said that article 1975 presumes the gratuitous contract made by 
the creditor to be fraudulent ab initio, but still the creditor would lose his right 
to avoid it unless he brought his action within the year. This istrue. Buta 
gratuitous contract is not the less a contract on account of its being gratuitous. 
The consent necessary to a donation is as true and real as toa contract of sale. 
One of the divisions of contracts established by our Code is that, of onerous 
and gratuitous contracts. Arts. 1765, 1766. 

We have examined this subject according to the provisions of our Code, 
which are too cleur and express to leave any doubt as to their legal intendment, 
There is no necessity of going beyond it. Buta reference tothe Roman law, 
from which this whole section was taken, fortifies the conclusions to which we 
have arrived after a thorough consideration of the subject. 

Petenda est preferendaque hec actio iptra utilem annum, i. e. quadriennium 
continuum, ex eo scilicet computandum quo venditio facta est. Qua vero ex 
parte locupletior quis debitoris fraude factus est, in perpetuum eompetit actio. 
Doctrina Pand.:by Muhlenbruch, § 174. ’ 

There is no similarity between the revocatory action here spokea of, which 
is the same as that provided for in our Code, and the action to have a simulated 
sale decreed to be so. As Merlin says: On se pourvoit contre un acte simulé, 
par une simple demande a ce qu’il soit decluré tel. Rep. de Jurisprudence, 
verbo Simulation. 

Is this a contract in any rational sense. which has been thrown as a net 
over the property of this fraudulent debtor, by his son-in-law and accom- 
plice? Was ita contract of sale? Was there a consent given that the pro- 
perty should cease to belong to Watson, and thenceforth belong to Walker? 
Was there a price paid? Wasthere a delivery? There was not one of these ; 
nor is there one word of truth or sincerity in the whole transaction from the 
beginning to the end. We have no taste for the details of such affairs. Those 
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who have can gratify themselves, in the report of the case before cited, in 9th Cammac 
Robinson. We have seen enough to satisfy us that the plantation and slaves 
never ceased to belong to Watson, who alone received the revenues of them. 
It is most obvious that, in a case like this, there is no basis on which prescrip- 
tion, or any other right adverse to the creditor, can rest. There is no posses- 
sion—no consideration—no reality in it. The whole is a mere fiction, and the 
instrument itself is proof of nothing, except the folly and bad faith of those 
who put their names to it. 

The jurisprudence of this State in reldtion to instruments of this kind is 
settled. Since the rule laid down in the case of Hiriart v. Roger et al., 13 La. 
129, we are not apprized that there are any decisions which controvert it. It 
was established after much deliberation ; and we believe is correct in principle, 
and that every reason-of policy and public morals require itto be adhered to. 
See Civil Code, art. 2456. 17 La. 306. Merlin, loco cit. 

In a recent case we latety determined that simulation gives neither ‘possession 
nor title, and that no act of the parties to a simulated sale can be recognized as 
affecting the rights of creditors to the property of their debtor. 

Bernard v. Auguste, ante p. 69. This opinion is in conformity with that of 
Baldus, Dumoulin, and other distinguished civilians: The subject can hardly 
be made more clear by further illustration, and we affirm the judgment of the 
District Court, with costs in both suits. 

Lockett and Micou, for the plaintiffs. Dunbar, Stacy and Sparrow, for the 
appellant. 


Ww sels. 





Perkins v. KENNER. 


PPEAL from the District Court of the First District, Buchanan, J. This 

appeal was dismissed on motion of A. N. Ogden, for the plaintiff, it appeat- 

ing that the citation was served after the return day of the appeal. B. Peyton 
and J. W. Smith, for the appellant. 








McGrecor et al. rv. Myers et al. 


PPEAL from the District Court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 
Supe, J. The pleadings and evidence in this case are so conflicting, vague 
and unsatisfactory, that we think the court below correctly gave judgment of 
nob-suit. 
C. A. Jonesand G. B. Duncan, for the appellants. Roselius, for the .defen- 
dants. . 
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Houmes v. STEAMER CHIEFTAIN and owners. 


Proeeedines ander the stat. of 25 March, 1840, to recover damages, and the penalty imposed 
by that statate, on the master and owners of any steamer, or other vesseh, on board of which 
any slave shall have been found without the written consent of his owner, may be in rem. 
The stutate having granted a privilege upon the steamer or vessel for the damages and 
penalty, the omission to state the names of the master and owners will not prevent the 
plaintiff from obtaining judgment and execution. C. PR. 290, 291. But where the master 
and owners appear and disclose their names, and except to the petition on the ground of its 
not having stated their names, plaintiff may amend by making them parties, and he may 
have jadgment both in rem and in personam. 

Action by the owner of a slave against a steamer, to recover damages and the penalty 
imposed by the stat. of 25 March, 1840, for carrying a slave out of the State, contrary to 
law. Plaintilfhaving offered in evidence a bill of sale and the testimony oi a witness, beth. 
were excluded oa the ground that they related toaslave named Granville, while the slave 
alle sed to have been taken out of the State was stated in the petition to be named George. 
A new trial having been applied for. on the ground that plaintiff’s attorney-was not aware, 
at the time of instituting suit, that the slave was known by another name, it was granted, 
with leave to amend the pleadings, the judge believing, from the testimony. that the slave 
was known by the two names, and that, with the excluded testimony, plaintiff could estab- 
lish his claim. Held, that the new trial was correctly allowed, and that the amendment of 
the pleadings did not alter the substance of the demand. 


PPEAL from the District Court of the First District, Buchanan, J. 
A Perin, for the plaintiff. Van Matre, for the appellants. 

The judgment of the court was pronounced by 

Kine. J. This action was instituted to recover $600 damages, and $500 the 
penalty of the statute of 1840, for an alleged transportation of a slave out of the 
State, upon the steamboat Chieftain, of which the defendants are the owners. 
The cause was submitted to a jury, who returned a verdict in favor of the plain- 
tiff, for $300 damages, and for $500, the fine prescribed by the act, inconformity 
with which a judgment was rendered, from which the defendants -have ap- 
pealed. 

The plaintiff has moved to dismiss the appeal. The conclusion at which we 
heve arrived upon the merits, renders it unnecessary to consider this motion. 

The defendants assign as errors apparent upon the face of the record : 

1st. That the court erred in permitting the plaintiff to amend his petition by 
setting forth the names of the defendants, after an exception had been filed ob- 
jecting to the omission as a defect. 

2d. In granting a new trial, upon the suggestion of the attorney of the plain- 
tiff that he had, through mistake, described the slave abducted by the name of 
George, instead of Granville. 

3d. In permitting the plaintiff to amend his petition by stating the name of 
the slave to be Granville. instead of George as originally alleged, which amend- 
ment it is averred changed the substance of the action. 

The plaintiff appears to have founded his action upon the statute of 1840, 
which grants to owners a privilege upon vessels on which slaves are found in vio- 
lation of its provisions, for both the dainages and the fine; and he gommenced his 
proceedings by a provisional seizure, alleging in his petition that the owners of 
the boat were unknown to him. The proceediugs being in rem, it was 
not necessary that the names of the defendants should have been ascertained 
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before commencing suit. .This presented no impediment to his proceeding to 
final jadgment and execution. Code of Pract. arts. 290, 291. Bul. & Ourry’s 
Dig. p. 847. The defendants, however, chose to appeal, and, in their excep- 
tion to the petition for this alleged defect, disclosed their names, of which the 
plaintiff availed. himself to amend his pleadings, which the judge did not err in 
permitting tobe done. The nature of the action was not changed ; the excep- 
tion taken did not tend to the dismissal of the suit ; and the plaintiff had a right 
toa judgment in personam as well as in rem. ; 

There were two trials of the cause in the lower court. Upon the first, the 
act of sale of the slave in question was offered in evidence, but was objected to 
and excluded, on the ground that the name of the slave was there stated to be 
Granville, The testimony of two witnesses, deemed important, was also re- 
jected, because it related to a slave named Granville. There was a verdict, for 
the defendants. A-motion was made for a new trial, upon the ground, among 
others, that the counsel of plaintiff was not aware, when instituting the suit, 
that thé slave was known by anothér name than'that stated in the petition ; that 
he had been surprised by the objection made to the testimony which he hed 
offered ; and that its exclusion had prevented the plaintiff from establishing his 
claim. , 

The judge, in assigning his reasons for granting a new trial, expresses his be- 

“lief, founded upon an examination of the testimony, that George and Granville 
were one ‘and the same person, known by those different names. 

He appears to have considered that, with the aid of the excluded testimony, 
which could only be admitted under amended pleadings, the plaintiff could estab- 
lish his right to recover. With those convictions upon his mind, he exercised 
soundly the discretion vested in courts of the first instance, in granting the new 
trial. 10 La. 409. The amendment did not alter the substance of the de- 
mand ; it had for its object the furtherance of justice, and was properly per- 
mitted. 

Upon the merits, we think that the evidence supports the verdict of the jury. 
An effort was made to impeach the veracity.of the witness on whom the plain- 
tiff mainly relies. This person was examined at two different times under com- 
missions, and it is contended that his statements on those occasions -exhibit 
irreconcileable contradictions. After a careful examination and comparison of 
his answers, we find no discrepancies which may not be fairly ascribed to the 
natural infirmities of memory, or such as might not occur with the most truthful 
person testifying at different times. _ His narrative bears the impress of truth- 
fulness, and, in those instances in which he relates circumstances within the 


knowledge of other witnesses, his testimony is substantially corroborated. The 


question of his credibility was made before. the jury, and they considered him 
worthy of belief. ; 

kt is contended that the evidence does. not show that the slave was on board 
of the boat within the limits of this State, without the written consent of the 
owner. Fiaile. one of the witnesses, states that, he embarked at Bayop Sara 
late in the evening, and saw the slaveon board the first or Second day after, and 
that he continued on board until the witness landed in the State of Kentucky. 
Another witness says that, be had occasion to trave] op the Chieftain in 1842, 
and that the time she then consumed in running from Bayou Sara to the north- 
ern limit of the State was nearly forty-eight hours. The overseer of the plain- 
tiff states that the slave had absconded from his owner’s plantation in the parish 
1e 
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of Point Coupée, and: had been absent several weeks previous to the date ef hit 
alleged abduction. These facts were submisted to the jury, who inferred fron 
them that the slave was upon the boat within the limits‘of the State, withow 
the owner’s consent ; and the evidence does not authorise us to disturb theit 


verdict. "Judgment afirmed. 








De Lizarpi et al. v. Gossett, Executor. 


Where no time is stipulated in the contract of partnership for the payment of the amount to be 
contributed by a partner in commendam, the latter will be responsible to the creditors of the 
partnership for interest on the amount unpaid only from judicial demand. 

After the dissolution of a partnership any one of the creditors may sue the succession of a 
deceased partner in commendam, without making the other creditors parties, and may obtain 
jadgment for the amount of his claim to be paid out of any balance due by the deceased on 
account of the capital which he bound himself to furnish ; but where, in such a case, the 
petition admits fhe existence of other creditors, and the amounts due them, from which it 
appears that there will be a deficiency of assets, and an unconditional] judgment in favor of 
plaintiff might do them irreparable injury, the court, in the absence of any provision of law 
for such a case, under the powers conferred by art- 21 of the Civil Code, will resort to pro- 
ceedings analogous to those by which the courts of other States have reached the equity of 
such cases, and will order a general administration of the amount due by the deceased, for 
the benefit of the creditors of the partnership. 


4 PPEAL by the plaintiffs fronr a judgment of non-suit, rendered by the Court 

L of Probates of New Orleans, Bermudez, J. 

The judgment of the court was pronounced by 

Rost, J. In January, 1839, Jesse Strong formed a partnership in commén- 
dam with Andrew Bowles, and agreed to furnish the sum of $30,000, to be em- 
ployed bythe said Bowles, in his own name, in the prosecution of commercia 
operations in the city of New Orleans, on condition of receiving one-fourth of 
the profits, and of being liable for one-fourth of the losses and expenses up to 
the amount.furnished. No time was specified for the payment of that sum, and 
only a part of it was paid. 

The partnership went into operation, and, in the month of March next fol- 
lowing, Andrew Bowles, having purchased a large quantity of cotton, shipped it 
to the plaintiffs’ house in London, and at the same time drew bills upon said 
house to the amount of £17,470, 13s. 11d. sterling, which bills were duly ac- 
cepted and paid. The cotton was subsequently sold at a great loss, and, ‘after 
receiving the proceeds of the sale, the plaintiffs remained the creditors of An- 
drew Bowles, in the sum of £8,286 sterling, which sum, at the then current 
fates of exchange, amounted to $41,430. 

On the 18th of May, 1839, the partnership in commendam was Gissdlved, and, 
shortly after, Andrew Bowles absconded, and has not sincé been heard of. ~ No 
steps appear to have been taken by his creditors to settle his affairs. 

In January, 1841, Jésse Strong placed in the hands of the plaintiffs the suri 
of $14,000, to bé retained by them as a set off agdinst their claim on the late 
firm of Andrew Bowlés, and on condition, “ that if, pon @ final liquidation of 
the affairs of said firm, it is found that Jesse Strong is not bound to contribute 
thereto so large an amount, or, that being so bound, it shall appear in a pro ratd 
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distribution that the plaintiffs are not entitled to so large 4 dividend as the sum p,; Lizanpi 
placed in their hands, they shall refund either to Jesse Strong or the creditors, Senmee. 


as the case may be, such portion of said sum received by them over and-above 
their share ; it being well understood that the arrangement is not in any shape 
or way toprejudice the interests of, or prefer them to, the other creditors, or in 
any -way to extend —eeaurenersdie Jesse Strong, as partper in commen- 
dam. ” 

Jesse Strong subsequently died, and the plaintiffs now claim from his execu- 
tor the balance ef the $30,000, not furnished by him to the partnership. The 
counsel for the defendant admits. that a balance of $6,284 89 cents is due.on the 
eapital, and we are satisfied from the evidence that it does not exceed that sum. 
As no time was stipulated in the contract for thc payment of it, legal interest is 
due on that balance from the judiciel demand only. 

‘The Court of Probates nonsuited the plaintiffs for want of jurisdiction to 
settle and determine their rights, and those of the other creditors ef Andrew 
Bowles, in the succession of Jesse Strong, and we are not prepared to say that 
it erred. _ But as this cause anay now be remanded to a court of general juris- 
diction, the opinion we have formed on its merits, makes it it incumbent upon 
us to do so. . 

Art. 2813 of the Civil Code provides that, in partnerships in commendam, 
if any part of the capital‘be unpaid, the partner in commendam is liable for that 
amount, and no more, te the ereditors of the partnership. No steps having 
been taken to settle the affairs of Andrew Bowles, and mone being imperatively 
required by law, the plaintiffs’ right to maintain their present action, without 
making the other creditors parties to the proceedings, cannot be doubted ; and 
yet, as they admit the existence of other creditors, whose claims amount to 
over $11,000, there appears to be a deficiency of assets, and an unconditional 
judgment in favor of the plaintiffs might work an irreparable injury to those 
creditors. 

Our laws have not provided for such an emergency ; but art. 21 of the Civil 
Code ordains that, in civil matters, where there is no express law, the judge is 
bound to proceed and decide according to equity. Commanded to proceed in 
this cause and to decide it justly, notwithstanding the silence of the law, we 
consider it safe to resort to proceedings analogous to those by which the courts 
of the other States have reached the equity of cases of this description, and to 
make a decree for the general administration of the fund in the hands of the de- 
fendant. Story, Equity Pleadings, p. 91-104 and notes. 

It is, therefore, ordered that the judgment of the Court of Probates be re- 
versed, dnd that there be judgment in favor of the plaintiffs for the sum of 
$6,284 89 cents, with interest at the rate of five percent per annum, from 7th 
day of November, 1840, till paid, to be classed in the regular course of the ad- 
ministration of the succession ef Jesse Strong, and to be paid over as provided 
by this decree. 

It is further ordered and adjudged, that thiscase be remanded to the Second 
District Court of New Orleans, with the following directions : that, if within 
thirty days from the filing of the mandate of this court in the court of the first 
instance, the creditors of A. Bowles obtain against him a decree for a forced 
surrender, and preceed to cause a syndic to be appointed, the amount of this 
judgment and interest be paid over tp said syndic, when duly qualified, to be by 
him administered in due course of.law. That should the creditors not obtain gs 
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days further notice to be given, by six advertisements; in two newspapers, to the 
ereditors vf Andrew Bowles and all other parties interested, te make proof be- 
fore said court, contradictorily with the plaimtiffs and with each other, of any 
claim they may have to the fund held by the defendant; and that, after ninety days 
from the filing of the mandate in the court of the first-instance, the said fund be 
distributed among the plaintiffs and all other parties entitled thereto, agreably 
te their just rights and privileges. That if, within the above delay ef ninety 
days, no person appears and proves his claim to said fund; or any part thereof, 
the amount of this judgment and interest be paid over to the plaintiffs. 

It is finally ordered, adjudged and decreed, that the defendant and appellee 
pay the costs in both courts, out of the assets-of the succession he eaten 

L. Janin, for the appellant. Preston, for-the defendent. 


GRAIHLE v. Hown. 

‘The preprietor of a city lot, who, under the provisions of art. 671 of the Civil Code, has built a 
part of his lateral wall on an adjoing lot, can compel the owner of the latter, who afterwards 
uses the wall as a common one, to contribute one-half of its cost, only wherethe ownér-of 
the.adjoining lot was previously notifiedof his intention to build, and an- opportunity wes 
given to him to contribute to the cost of the wall, and to see that no-useless expense was in- 
curred in its erection, and that it was well built. C.C. 672. Where no sach notice or op- 
portunity has been given, the owner of the adjoining property will be bound to pay only 
one-half of the value of the wall at the time he first makes use of it. C. C. 680. 

Where-a judgment is correct as to the principal demand, it will not be Teversed and the ap- 
pellee amerced in costs, merely in consequence of an inadvertence of the judge in an aeces. 
sory matter of small amount, which might have been corrected below, had any application 
been made by the appellant to the court of the first instance. 


PPEAL from the District Court of the First District, Buchanan, J. 
Graihle, appellant, prose. Canon, for the defendant, 

* The judgment of the court was pronounced by 

Eustis, C. J.* The plaintiff being owner of a lot in this city, and erecting 
on it a house, in the year 1838, built nine inches of his lateral wall on the adjoin- 
ing lot. 

It is conceded that he was authorized tq make this encroachment on the land 
of his neighbor. under the 671st article of the Civil Code, the conditions of which 
the plaintiff, in the construction of the wall, has complied with. 

The defendant being the owner of the lot adjoining that of the plaintiff, some- 
time ih July, 1844, built a house on it, and used the wall in its construction for 
the support of his roof, floors and walls ; and the ‘dispute in the case is, whether 
the defendant is bound to pay the plaintiff the cost of the wall to him jn 1838, or 
ité value at‘the time the defendant first made use of it. 

In 1838, the defendant was not the owner of his lot, but purchased it after the 
wall was constructed. 


* 





—_ 


* Rost,.J., did not sit on the'trial of this case, having excused himself on the cround of re, 
lationship to.one of the parties. 
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Why should the defendant pay more for‘the wal, which the law authorizes 
him to use, and which is built on his own land, than its value? This is ‘all that 
reason and equity could require; and, if he iq bound to pay more, it pun be in 
consequence: of some absolute provision of the law. 

The plainteff relies for the recovery ef the original cost of the wall on the fol- 
lowing articles of the Civil Code: . , 

Art. 671. He who first builds in the cities, towns or suburbs of this State, in 
a place whieh is not surrounded by walls, may-rest one heif of -his wall on the 
land ef his neighbor, provided he builds with stones or bricks at least as high as 
the first story,’and not in frame or otherwise, and provided the whole thickness 
of his wall dogs mot exceed eighteen inches; not ineluding the plastering, which 
must not be more than three inches. But he cannot compel his neighber to 
contribute to the raising of this wall. 

Art. 672. If the neighbor be willing to contribute for his half to the building 
of the wall thus raised, then this wall is a wall in common between the proprie- 
tors. The neighbor who has even refused to contribute to the raising of this 
wall preserves still a right of making it a wall in common, by paying to the per- 
son who has made the advance, the half‘ of what he has laid out for its construc- 
tion, according to the rules hereafter established. 

By this Jast article, it is clear'that the neighbor who has refused te con(ribute 
to the expense, is bound to pay the cost of it whenever he undertakes to make 
it a wall in common. But it is only on his refusal to contribute that he is held 
to be so bound ; and, before refusing, be must certainly have an opportunity of 
assenting ; he mugt be asked to contribute—he must, at least, be notified, and 
have an opportunity of contributing to the common cost of the wall, and of see- 
ing that no useless expense is incurred from negligence, extravagance, or want 
of skill, and that the work is substantial and thoroughly, executed. If, when 
called upon, he should refuse to contribute, or pay no attention to the notice, 
which amounts to the same thing. then and in that casc the law binds him to re- 
imburse his neighbor half the cost, whenever he makes use of the law. , 

But suppose no notice whatever is given of the erection of the wall : it is 
clear that the claim of the party for indemnity for half the wall must rest on 
general principles,.and cannot be regulated by this article, which fixes the 
amouut of indemnity against the party who had refused to contribute, and, by its 
very limitation, extends to noother cases. If the intention of the legislator had 
been otherwise, the provision would have been general, and extended to all ca- 
ses of parties making use of middle walls to the expense of which they had not 
contributed. To recognize the right of the party erecting the wall to claim one 
half the cost, without having given notice. to his neighbor, would do violence both 
to the letter and spirit of the law. 

Article 680 of the Code, when fixing the indemnity of a proprietor for the 
use of acommon well, in a case not identical with this, but very similar in prin- 
ciple, confines it to the value, without reference to the previous cost ; and even 
when the land itself, on which the wall rests, is to be paid for, nothing is requir- 
ed but its value. 

The plaintiff, who is the appellant, received from the defendant what we esti- 
mate to be the value of the wall at the time the latter appropriated it to his use, 
to wit, in July, 1844. We consider the judgment of the District Court to be 
correct as to the principal demand. But the plaintiff has contended that the 
judgment is erroneous in not having allowed interest from July, 1844, accord- 
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ing to art. 1933 of the Code.* Perhaps itis. The plaintiff states that it was 
inadvertently omitted by the judge. If it wag a mere inadvertence, it could 
easily have been corrected, according to the plaintiff's own showing, in the eourt 
of the first instance, and would have been corrected had the plaintiff directed 
the attention of the court te the inadvertence. The plaintiff ought to have 
given this opportunity to the judge on an application for a new trial, which was 
not made. 

Where a judgment is right on the principel:\demand, we will not reverse it, 
and ameree a party in costs, merely in consequence of the inadvertence of the 
judge ip an accessory matter of small amount, when it could be corrected on the 
+ ann pee RRReNOnR adn eeatmaia eT tal 

Judgment os 
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Succession or Hea. 


A husband, who leaves a legitimate child. can give to his wife by donation mortis eausa, but 
one-tenth of his estate in fall property or the usufruct of one-fifth. C-C. 1739. Where he 
makes a donation of a larger share, it must be reduced to the disposable portion. 


PPEAL from the Court of Probates of New Orleans, Bermudez, J. 

The deceased, by an alographic will, bequeathed one-half of his property 
to his wife, and the other half to his only child, the issue of the marriage. On 
an opposition bythe under-tutor of the ‘minor hefr, the Court of Probates re- 
duced the bequest in favor of the wife to one-tenth of the estate: From this 
judgment she appealed. 

A. Mazureau, for the appellant. The disposable portion in favor of the' wife 
is fixed by art. 1480 of the Civil Code Art. 1739 does not apply to this case, 
but only to dispositions inter vivos by marriage contract, or during marriage, 
made when the doner had either no children, or was ignorant of the number he 
would leave. It was intended to protect children born after the donation. The 
provision of art. 1746 of the Civil Code of this State, whieh is peculiar to our 
Code, no siniilar article being found in the Code Napoleon, shows that there is 
a wide difference between the French and Louisiana Jaw on this subject, and 
that the opinions of French commentators are entitled to but little weight. 

St. Paul, on the same side. 

Grima, contri, cited Bousquet, Explic. du Code Civ., vol. 3, p.173. 5 Toul- 
lier, Nos. 869, 871 bis. 9 Duranton, Nos. 787 to 794. Maleville, Analyse du 
Droit Civil, vél. 2, pp. 470, 472, Vaszeille, Des Successions, vol. 3, p. 325, §1; 
p- 327, §5. Grenier, Des Donations, vol. 2, §449, 451. Jurisprud. du Code 
Civil, vol. 11, pp. 335 to 337. 

Thé judgthent of the court was pronounced by 

Rost, J. A few hours before his death, Albert Hoa made his olographic 
will, ii these words : «‘ Ceci est mon testament olographe. Je Inisse la moitié 





— 
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“"Thé jadgment below was for $204 %1. It was signed on the 11th of April, 1645. No 
interest wes-allowed hy it. 
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de mes biens 4 ma femme, Anais Plicque, et V’autre moitié & mon fils Edmond 
Hoa. Le tout daté, éerit et signé ce 14 Février, 1844.” ' 

His widew, Anais Plicque, having been appointed dative testamentary ex- 
ecutrix, proceeded to administer the estate, and im the final aceount of her ad- 
ministration, rendered before the Court of Probates, she credited herself with 
one-half of the property-composing the succession of her late husband, ander 
the disposition of the will in her favor. 

Thn- unhepemneel dhe ciner hulp wggened Otoko Gocnsen, on the 
ground that the disposition exceeds the disposable portion, and that, under the 
provisions of the Jaws which regulate donations between married persons, the 
wife can only receive one-fifth in usufruct, or one-tenth in full property, of the 
succession ef her husband. aieinmeeen, ee 
and Anais Hoa appealed. 

The first part of art. 1739 of the Civil Code provides that, one of the mar- 
ried couple may, either by marriage contract or during marriage, m case of his 
or her leaving no children, or legitimate descendants, give to the other, in full 
property, all that he or she might give to a stranger. This disposition clearly 
embraces all donations, whether inter vivos or mortis causa, without any refer- 
ence to the time they are made, and limits the capacity of the husband to give 
to his wife all that he might give to a stranger, to the single case in which he 
leaves no legitimate children or descendants. 

If he does, therefore, leave legitimate issue, the portion of which he can 
dispose in favor of his wife, is less than he might give to @ stranger ; and the 
second part of art. 1739 determines what he may give her in all cases, that is 
to say, one-tenth in full property, or one-fifth in usufruct. 

The third chapter of the third book of the Civil Code, beginning with art. 
1480, on which the appellant relies, establishes the general principles which 
regulate the transmission of preperty by dispositions inter vivos and mortis 
causa, and the reduction of those donations in cases of excess. The 9th chap- 
ter of the same book, containing art. 1739, regulates the transmission of pro- 
pertp between married persons by the same means. This is an exeeption to 
the general rule sid down in ehapter 3d; it torms a separate branch of legis- 
lation for dispositions between husband and wife ; and the intention ef the law- 
giver to establish a peculiar rule applicable to them alone, and to make that rule 
invariably the same in all cases, when there is issue, cannot be mistaken. 
Under dispositions of the Code of France, differing from these of ours only as 
to the amount of the disposable portion, the courts of that country have come 
to the same conclusion, and all the French commentators within our reach 
acquiesce in the correctness of their decisions. Jurisprudence du C. C.., vol. 
11, p. 335 and 337. Toullier, vol. 5, Nos. 869, 871 and 871 dis. Bousquet, 
Exposition du CG. C., vol. 3, p. 175. Duranton, vol. 9, § 787 te 794. Male- 
ville, Analyse du Droit Civil, vol. 2, p. 470, 472. 

It is alleged that art. 1746 of our Code is not found in the Code of France, 
and that it establishes a material difference between the laws of the two coun- 
tries. We do net feel the force of this argument, but believe, on the contrary, 
that the enactment of this article strengthens the position taken by the under- 
tutor. The legislature in providing that, when a wife marries a second time 
all donations made to her by her first husband inure to the benefit of his chil- 
dren, the mother retaining only the usufruct, was prompted by the same motives 
which induced it to adopt art. 1739. Second marriages, being of frequent 
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» Oteurrence in Louisiana, the object of the law-giver im .both instances was to 


place the rights of the children of the first marriage beyond the reach of ca- 
price, or want of affection in their surviving. parent. It may be thought that 
he has gone too far; if so, he has erred on the safe side, and we are bound to 
give effect to his intentions. 

The Probate Court-ordered the appellant to be placed on the tableau for one- 
tenth, instead of one-half, of her busband’s succession. She is entitled to one- 
tenth in fall property, or one-fifth in usufruct, and as, in case of a second mar- 
riage, the last alternative would be much the mest advantageous to her, she 
should have been allowed to make her selection, and, in erder to enable her-to 
do so, the cause must be remanded. ; 

- It imtherefore ordered that the judgment be reversed, and the cause remand- 
ed, with directions to the court of the first instance, to grant a délay of twelve 
months from the registering of this decree to the appellant, to elect whether 
she will receive one-tenth part of the succession of the late Albert Hoa in full 
property, or one-fifth in usufruct; and that whenever said eleetion is made, 
judgment be entered in conformity therewith. It is further ordered and ad- 
judged that the costs of this appeal be paid by the minor heir, Edmond Hoa. : 





LEespevur v. MERLE. 


Where the purchaser of property, sold by a sheriff under a fi. fa., claims to retain the price 
on the groamd of a privilege entitling him to be paid in preferencé to the seizing creditor, 
the sheriff should not deliver the property, but require the purchaser to file an opposition 
under art. 401 of the Code of Practice; or, in case of his refusal, institate himself a pro- 
ceeding to compel the claimants to litigate their rights to the proceeds. 

Where a sheriff, on whom a rale has been taken to show cause why he should not pay over 
to the plaintiffthe proceeds of a sale made by him under a f.. fa., makes no exception to the 
summary form of the proceeding, but answers to the merits, no objection to the form of the 
proceeding can be raised after appeal. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
Blache, for the plaintiff in the rule. Denis, for the appellant. 

The judgment of the court was pronounced by 

Suect, J. Faurie, having become subrogated to the rights of Lebeu/, 
the judgment creditor of Merle, obtained writs of fieri facias, and, on the 4th 
October, 1846, caused a slave of Merle’s to be seized. The sheriff made re- 
turns that he had seized the slave under the writs, and had adjudged the slave 
to Emma Chapus,the wife of the defendant Merle, for the price of $600, pay- 
able cash, which amount the purchaser retained in her hands on ascount of the 
mortgage and privilege in her favor, according to the certificate of the Recorder 
of Mortgages. The sheriff also delivered.the slave to this purchaser, and exe- 
cuted a deed to her in the usual form, reciting the price, and its reteption by the 
purchaser on account of the alleged mortgage and privilege. 

Subsequently Fauwrie, by a rule, called upon the sheriff to shew cause why 
he-should not bring into court the proceeds of the sale, that it might be paid 
over to the plaintiff in the rule. 

The sheriff made no exception to-the form of proceeding, but answered that 
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the preceeds of the sale were retained by the purchaser, Emma Chapus, wife 
of the defendant, on account of a mortgage with privilege accruing to her by 
judgment of seperation of property from her husband, as mentionetl in the 
certificate of the a of mortgages read at the public sale of the slave 
sold by him. 

He further answered thet Emma Chapus had furnished him, ‘an in- 
denmity bond, to hold him harmless in the matter, with he? husband ahd 
another as sureties. He prayed that the — and her suretiés might be 
cited in warranty, to defend him in the rule. 

When the rule came to trial, the parties called i in warranty moved for their 
dismissal, and thereupon the warrantors were dismissed. The trial proceeded 
between Faurie and the sheriff. Faurie offered in evidence the records of the 
two suits of Lebeufv. Merle, including the authentic act of subrogation and the 
order of the court thereon, and a certificate of the recorder of mortgages 
showing that the judgments which he held against Merle were recorded as far 
back as 1843. The sheriff offered his deed of sale, and a certificate of the re- 
corder of mortgages of date as recited in his deed, exhibiting the registry of the 
wife’s judgment against her husband, “ rendered on the 6th of October, 1845, 
for $1300, with interest and costs, and with the privilege and mortgage granted 
by law.to married women for the security of their dotal and paraphernal rights.” 

The court below gave judgment for Faurie, ordering the sherift to pay over 
to him, as thé seizing creditor, the proceeds of the sale. From this judgment 
the sheriff appealed. 

The plaintiff, Faurie, obtained by his seizure a privilegé on the slave which 
clearly entitled him to the proceeds of sale, unless the sheriff has shown a supe- 
rior right in E. Chapus, in whose. hands he left this price. This superior 
right he has not proved; the mere registry of her judgment did not give it, for 
that judgment was rendered and registered subsequently to the seizure, and 
subsequently also, by two years, to the registry of Faurie’s judgments. But it 
is said that the wife’s mortgage and privilege for her dotal and _paraphernal 
rights, date from the conversion by her husband. We have no evidence here 
of what these rights were, whether dotal or paraphernal; but even conceding 
this to be immaterial, the sheriff has offered no evidence except the certificate 
of registry, and this furnishes no proof of the date of conversion or receipt by 
the husband of the dotal er paraphernal monies or property. ‘The date of ren- 
dition of the judgment and its registry, the only dates furnished by the cer- 
tificate, are both posterior td the seizure. The proof as to the wife’s rights is 
also defective in other points. The sheriff then has not made out his defence, 
to wit, a superior right‘in the party to whom he his delivered the slave, leaving 
the price of adjudication in her hands.’ 

The sheriff was not authorized by the certificate on which he relies, to assume 
that the purchaser's rights were superior to those of the seizing creditor. If 
he had no better authority with regard to the wife’s rights then that which he 
has laid before us, he should not have delivered the slave and have given a deed, 
leaving the money in her hands, but should have required the purchaser to file 
a third opposition, pursuant to article 401 of the Code of Practice; or, if she 
would not do so, should have instituted himself a judicial proceeding to compel 
the claimants to litigate their rights to the proceeds, giving no title and making 
n¢ delivery’till the money was put into his hands. Instead of pursuing this 
course for his own safety, he has provided for it in another form, by a bond of 
19 
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indemnity from the purehaser; and having- shown ne lega) ground: of defence 
against the plaintiff in the rule; he must pay him and Jeok to the indemnity bond. 

It is said that thi’ is not a proper case for the summary-remedy provided by 
the Code of Practice, art. 766, because: here the money is not in the sheriff’s 
hands ; that Faurie should have proceeded by an ordinary action. This-ebjec- 
tion is untenable, beeause the sheriff toak no son pote in the.court below, but 
pleaded to the merits» . . 

. As regards the.dismissal of the warrantors, we cannot inquire -into its. pro- 
print, because no appeal was taken from the order,and the warrehtors are not 
before us. f Judgment affirmed. 
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HeFreRMAN v. BRENHAM. 


Persons assocjated.together for carrying personal property-for hire in vessels are commercial 
partners, and may be cited in the manner prescribed for the citation of such associations ; 
but it is only where they are’ assocaited together under a title or as a firm, that the service 
of a citation addressed to the partnership in its sociat name, — on one of i its members 
only, is.sufficient. - C. C. 2796. +"C. P. 181, 198. 

Where in an action on.a claim for supplies-farnished to a steamer, the proceedings are not i 
rem, and the owners are not shown to have kad a socjal name, and citation was;served on 
but one of the two owners, the judgment, though rendered against the part owner who was 
cited and against the steamer itself, cannot be executed by seizing the whole boat. ‘The 
part owner who was not cited, and made no xppearance, must be regarded as a stranger 
to the proceedings, and he may, by an opposition ander art. 395 et seq. of the Code of Prac- 
tice, arrest the sheriff in any attempt to seize his share of the boat to satisfy the judgment. 
He was not bound to notice the proceedings until an attempt was made to geize his share 
of the boat. 


PPEAL from the Commercial Court of New Orleans, Watis, J. , 

Mott and Prentiss, for the plaintiff. G. B. Duncan and eet for 

the appellant. 

_ The judgment of the court was pronounced by 

’ Kine, J. This suit was commenced by @ petition addressed te the Com- 
mercial Court, in which the plaintiff alleged that Charles J, Brenham and 
James, who resided out of the State, were indebted,to him for supplies fur- 
nished to the steamboat Ambassador, of which they were the joint owners, and 
concluded by praying for a judgment in solidg against those parties, with a-pri- 
vilege-upon the boat. The return upon the citatian is, that it was served ‘upon 
the defendants through Captain Brenham, one.of them, in person.” There 
was no personal service upon James, nor was any counsel appointed-to repre- 
sent him. Brenham appeared. and confessed judgment ‘according to the 
prayer of the petition,” and, on the same day, a judgment was rendered 
‘against Charles J. Brenham,, part,owner of the steamboat Ambassadon,, anid 
against the steamboat. Ambassador,” for the sum claimed. An execution issued 
upon this judgment by virtue of which the entire steamboat was seized, when 
John H. James, ove of the defendants named in the petition, against. whom no 
judgment had been rendered, took a rule upon the plaintiff, to show causé why 
the execution should not be set aside, or so reformed as to direet the sale of the 
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interest of Brenham only’in the boat. This rule was discharged. James then Herreaman 


intervened iw the shit, bya third opposition, in which he alleged that be was the 
owner of three-fourths of the steambeat Ambassador. ‘that he had not beer 
cited inthe suit, and that no judgment had been rendered against him; that 
there was no-dllegation in the petition, nor proof exhibited, that a commercial 
partnership existed between himself and Brenham, and that although the judg- 
ment was in rem the proceedings neither authorized nor contemplated such a 
decree. He further alleged that the confession ‘of ‘Brenham had been fraudu- 
lently and collusively made, with a view of causing a sacrifice of the interest of 
the opponerit in the boat and,conelutiéd by a’prayer that the execution of the 
Sfrert fatias shouldbe restrained to the share of Brenham in the boat. to the sale 
of which no objection was made, and that the sheriff be injoined from selling 
the opponent's interest. 

Hefferman excepted to this petition, on the ground that James could not avail 
himself of a third opposition to resist the execution of his judgment, having 
been a party to the original proceedings. The judge below sustained the ex- 
ception, and dismissed the~oppesition.. From. this judgment James has'ap- 
pealed. 

“The question presented is, , whether the opponent can legally use the remedy 
te which he las resorted, to protect his interest in the boat from seizure and 
sale under the judgment of Hefferman against Brenham. 

The plaintiff contends :, Ist. That an opposition can only be made i a per- 
een not originally a party te the suit, and that James,was.a party defendant in the 
original-proceedings. - 2d. That if there be error in the proceedings or judg- 
ment inthe original cause, it cannot be corrected by a third gpposition ; but that 
relief should have been sought by an appeal, or by an action of ‘nullity. 

I. The suit'was instituted against the defendants, who were alleged in the 
petition to be ewners of a steamboat. On .one of them there was personal 
service of citation ;.on.the other ng service was made. It is contended that the 
defendants were commercial, partyers, and that the citation of one of them 
breught both before the court. Persons associated together for the purpose of 
carrying personal property for hire in vessels are commercial partners by our 
law, and maybe cited in the form prescribed for the citation of such associa- 
tieys. But it is only where théy are associated together under a title or firm, 
that the service, made on one of the members only, of a citation addressed. to 
the partnership in its social name, is sufficient. Code of Pract. art. 198. Civil 
Code, art. 2796, The general rule is that there must be service of citation 
upon, every, party defendant, to which this is one of the exceptions expressly 
ordained by law. There is neither allegation nor proof that the defendants had a 
social name, and service upon each was necessary to bring them into court. Code 
of Pract. art. 181. The proceedings were avowedly not in rem, and none of 
the steps required for bringing James, or his property, before the court in that 
form, were taken. He was not cited in any of the modes provided by Jaw, 
made no appearance; and must be considered to have been an entire stranger to 
the proceeding at the date of the judgment. He was so considered by the 
court below, and no judgment was rendered against him, notwithstanding’ = 
conféssion of Brenham. 

The object of the opposition was not to revise, set aside, or correct the judg- 
ment of the ‘Commercial Court, but to arrest its. execution upof property ot 

which James claims to be the owner, and which he contends is riot liable “to 
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indemnity from the purehaser; and having-shown no lega) ground of defence 
against the plaintiffin the rule; he must pay him and leok to the indemnity bond. 

It is said that thi is not a proper case for the summary-remedy provided by 
the Code of Practice, art. 766, because: here the money is not in the sheriff’s 
hands ; that Faurie should have proceeded by an ordinary action. This-ebjec- 
tion is untenable, beeause the sheriff toak no — in the.court below, but 
pleaded to the merits» . ' 

. As regards the.dismissal of the warrantors, we cannot inquire -into its: pro- 
prety, because no appeal was takeu from the order,and the warrentors are not 
before us. ¢ Judgment affirmed. 
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HerrerMaN v. BRENHAM. 


Persons assocjated.together for carrying personal property-for hire in vessels are commercial 
partners, and may be cited in the manner prescribed for the citation of such associations ; 
but it is only where they are assocaited together under a title or as a firm, that the service 
of a citation addressed to the partnership in its sociat name, made on one of i its members 
only, is sufficient. - C. C. 2796. *’C. P. 181, 198. 

Where in an action on.a claim for,supplies-farnished to a steamer, the proceedings are not i 
rem, and the owners are not shown to have kad a socjal name, and citation was;served on 
but one of the two owners, the judgment, though rendered against the part owner who was 
cited and against the steamer itself, cannot be executed by seizing the whole boat. ‘The 
part owner who was not cited, and made no appearance, must be regarded as a stranger 
to the proceedings, and he may, by an opposition ander art. 395 et seq. of the Code of Prac- 
tice, arrest the sheriff in any attempt to seize his share of the boat to satisfy the judgment. 
He was not bound to notice the proceedings until an attempt was made to geize his share 
of the boat. 


PPEAL from the Commercial Court of New Orleans, Watis, J. ' 

Mott and Prentiss, for the plaintiff. G. B. Duncan and <n for 

the appellant. 

_ The judgment of the court was pronounced by 

” Kine, J. This suit was commenced by @ petition addressed te the Com- 
mercial Court, in which the plaintiff alleged that Charles J, Brenham and 
James, who resided out of the State, were indebted ,to him for supplies fur- 
nished to the steamboat Ambassador, of which they were the joint owners, and 
concluded by praying for a judgment ix solidg against those parties, with a-pri- 
vilege-upon the boat. The return upon the citation is, that it was served ‘upon 
the defendants through Captain Brenham, one_of them, in persen.’”’ There 
was no personal service upon James, nor was any counsel appointed-to repre- 
sent him. Brenham appeared. and confessed judgment ‘according to the 
prayer of the petition,” and, on the same day, a judgment was rendered 
‘against Charles J. Brenham,, part,owner of the steamboat Ambassadon,, anid 
against the steamboat Ambassador,” for the sum claimed. An execution issued 
upon this judgment by virtue of which the entire steamboat was seized, when 
John H. James, one of the defendants named in the. petition, against. whom no 
judgment had been rendered, took a rule upon the plaintiff, to show causé why 
the execution should not be set aside, or so reformed as to direct the sale of the 
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intervened iw the suit, bya third epposition, in which he alleged that be was the 
owner of three-fourths of the steamboat Ambassador. ‘that he had not beer 
cited in ‘the suit, and that no judgment had been rendered against him; that 
there was no-dllegation in the petition, nor proof exhibited, that a commercial 
partnership existed between himself and Brenham, and that although the judg- 
ment was in rem the proceedings neither authorized nor contemplated such a 
decree. He further alleged that the confession of" ‘Brenham had been fraudu- 
lently and collusively made, with a view of causing a sacrifice of the interest of 
the opponent in the boat,’ and.conelutéd by a’prayer that the execution of the 
Srert fatias should te restrained to the share of Brenham in the boat. to the sale 
of which no objection was made, and that the sheriff be injoined from selling 
the opponent's interest. 

Hefferman excepted to this petition, on the ground that James could not avail 
himself of a third opposition to resist the execution of his judgment, having 
been a party to the original proceedings. The judge below sustained the ex- 
ception, and dismissed the-eppesition.. From. thiy judgment James has'‘ap- 
pealed. 

“The question presented is, , whether the opponent can legally use the remedy 
te which he las resorted, to protect his interest in the boat from seizure ahd 
sale under the judgment of Hefferman against Brenham. 

The plaintiff contends :, ist. That an opposition can only be made _ @ per- 
sen not originally a party te the suit, and that James,was.a party defendant in the 
original-proceedings. - 2d. That if there be error in the proceedings or judg- 
ment inthe original cause, it cannot be corrected by a third qpposition ; but that 
relief should have been sought by an dppeal, or by an action of ‘nullity. 

I. The suit'was instituted against the defendants, who were alleged in the 
petition to be owners of a steamboat. On .one of them there was personal 
service of citation ;. on.the other ng service was made. It is contended that the 
defendants were commercial, partyers, and that the citation of one of them 
breught hoth befpre the court. Persons associated together for the purpase of 
carrying personal property for hire in vessels are commercial partners by our 
law, and maybe cited in the form prescribed for the citation of such associa- 
tieys. But it is only where théy are associated together under a title or firm, 
that the service, made on one of the members only, of a citation addressed: to 
the partnership in its social name, is sufficient. Code of Pract. art. 198. Civil 
Code, art. 2796, The general rule is that there must be service of citation 
upon, every, party defendant, to which this is one of the exceptions expressly 
ordained by law.. There is neither allegation nor proof that the defendants had a 
social name, and service upon each was necessary to bring them into court. Code 
of Pract. art. 181. The proceedings were avowedly not in rem, and none of 
the steps required fer bringing James, or his property, before the court in that 
form, were taken. He was not cited in any of the modes provided by Jaw, 
made no appearance, and must be considered to have been an entire stranger to 
the proceeding at the date of the judgment. He was so considered by the 
court below, and no judgment was rendered against him, notwithstanding’ the 
conféssion of Brenham. " 

The object of the dpposition was not to revise, set aside, or correct the judg- 

ment of the "Commercial Court, but to arrest its. execution upon property of 
which James claims to be the owner, and which he contends is riot liable “to 
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seizure under it. This is one of the purposes for which third persons may. 
resort to this proceeding. Code of Pract. art. 395. I¢ was not necersary. that 
James should notice a judgment which was not rendered against him, and to which 
he was no party. He might well disregard it, until the plaintiff attempted to 
execute it upon his property ; the-lew them furnished him adequate means of 
resistance by way of injunction, or opposition, and to the latter of these he had 
recourse. 

We think the court erred in refusing to hear the party upon the merits of 
his opposition. 

It is therefore ordered and decreed that the judgment. of the Commercial 
Court be reversed, and the cause remanded for further anes the appel- 
lee paying the costs of this appeal. , 


LANFEAR et al. v. BLossman. 


Where a bill of exchange drawn oa a shipment and payable a certain number of deys after 
sight, is sold wish the bill of lading appended to it. the holder of the bill of exchange can- 
not, in the absence of proof of any local usage to the contrary, or of the imminent insolven- 
cy of the drawee, require the latter to accept the bill of exchange but on the delivery of the 
bill of lading ; and Where, in consequence of the refusal of the hohier to deliver the bill of 

_ lading, acceptance is refused and the bill protested, the protest will heconsidered as made 
without cause, the drawee not having been in default, and the drawer will be discharged. 
An instrament, with such a condition appended to it, is not strictly a bill of exchange: it 
wants the essential requisite of being negotiable and payable at all events, independent of 
its consideration. 


PPEAL from the Commercial Court of New Orleans, Watts, J. This 
Was an action against the defendant as drawer and endorser of a bill of ex- 
change, to recover the amount of the bill, with damiages, interest, and costs of 
protest. The petition was in the usual form. The bill sued on was in the fol- 
lowing words : 


BL 29 May B 2106. 
Bill of lading of 344 B. sprees per Provincialist 
First ‘ attached hereto. 
Exch’e. for £3324,-4, 3 Stg. New nee Feb. 23, 1844. 


‘Sixty days after sight of this first of exchange, (second and. third 
unpaid,) pay to the order of myself three thousand’three hundred and twenty- 
four pounds, four shillings and three pence sterling, value received, and charge 
the same to account as advised by ; 


Your ob’t.. serv’t., 
, ' R. D. Brossman. 
To Messrs. Fermin de Tastet & Co. 


No. 33. London. 
(Endorsed) 
Pay to the order of Messrs. A. Lanfear & Co., value received, New Or- 
jeans, ut retro. R. D. Brossman. 
Puy to the order of Messrs, Prime, Ward § King, value on account,, New 
Orleans, ut supra. . Amps. Lanrear & Co. 


A subsequent endorsement to Baring, Brothers & Co., was crased. 
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The answer alleges that, the house.of De Tastet & Co., of London, in Oc- 
tober, 1843, by letter, authorized the defendant to purchase for their account, 
cotton ta the extent of 2500 bales, and to draw bills on them for the’ amouatof 
the invoices of any cotton so purchased and shipped to them; that, in pursu- 
ance of this authority, defendant, in the months of January and February, 
1844, purchased fur them 2387 bales of cotton, and drew bills on them for the 
payment of the price ; that, among the purchases and shipments so made, was 
one for 344 bales, for the amount of the invoice of which the bill described in 
the petition was drawn ; that, in order to negotiate said bill with advantage, and, 
jm accordance with the custom of merchants, to secure to the holder the ac- 
ceptance of the drawees, defendant agreed with plaintifis, who purchased said 
bill, te deliver to them the bills of lading for the cotten on which the bill of ex- 
change was drawn, it being well understood, and such being the course of trade 
and custom among merchants, that the bill of lading should accompany the bill of 
exchange into the possession of any person to whom the bill of exchange might 
be negotiated, and be retained until the acceptance of such bill of exchange, 
and that upon such acceptance the bill of lading should be delivered to the ac- 
ceptors, that they might take possession of the cotton and dispose of it as they 
might see fit. : 

The answer further avers that, the bill of exchange was forwarded by the 
plaintiffs to Baring, Brothers’ & Co., of London, to be presented by them for 
acceptance, and that the drawees thereupon offered to accept it, but, upon ask- 
ing for the delivery to them of the bill of lading, Baring, Brothers & Co., who 
were the agents of plaintiffs and for whose acts the plaintiffs are responsible, 
declared that they would not deliver up the bill of lading unless the drawees 
would discount their acceptance, and pay the amount thereof, less the'discount, 
in cash; that the condition thus attempted te be imposed by the holders 
upon the cirawees was arbitrary and unjust, and without any foundation in the 
custom of merchants, whieh could only authorize such a pretention in case of 
the acceptors’ credit being doubtful or suspected, which was not even pretended 
by the plaintiffs or their agents, the credit and solvency of the drawees being 
beyond all question, and their stending among the first of London merchants ; 
that the drawees, indignant at a demand which implied a distrust of their cha- 
racter and standing, refused te accede to the condition, but persisted in repeating 
their offer to accept on the delivery of the bill of lading, which delivery being 
refused, the bill ef exchange was protested for non-acceptance, and the name of 
the defendant as a merchant dishonored and his credit and business injured ; 
that the plaintiffs, or their agents, retained the bill of lading and took possession 
of the cotton, and have disposed thereof in some manner to him unknown ; that, 
by reason of the premises, he has been discharged from all liability under said 
dill of exchange, which would have been accepted and paid according to its 
tenor, had the acceptance and payment not been prevented by the tortious acts 
of the plaintiffs, or of those for whose acts they are responsible. 

A prayer in reconvention, with which the answer concludes, was afterwards 
discontinued, the defendant reserving his right to claim damages in a subse- 
quent action. 

The evidence on which the case was tried, so far as necessary to a correct 
understanding of the decision, will be found in the opinion delivered by Eus- 
ris, C. J. 
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‘The Commercial Court gave a judgment — the peabenis; ‘om — 
they appeiiled.« ~°'- 

L. Peirce, for: the appellants. A bill of pepe is a contract by which the 
drawer binds himself that the drawee shall accept and pay the bill, or that he 
will do it on his default. The bill of lading isa collateral contract, and secu- 
rity for the principal obligation, the contract evidenced by the bill of exchange— 
for the whole contract, and not fora -part of it, unless it be so expressly under- 
stood and agreed. Such a separation cannot be implied from the mere taking 
of the security, because the presumption of law is that, when a security is ‘given 
for the fulfilment of a contract, it is for the whole contract. 

When a bill of exchange is purchased sitnply, it is on the faith of the drawer’s 

ability to make good the contract, or on the faith that the drawee has authorised 
the drawer, and is able to pay, or on both combined; or, in other words, on the 
faith of the joint or several ability and responsibility of the drawer and drawee. 
If a security is exacted, the plain inference is, that the purchaser had not that 
faith in the joint or several ability and responsibility of the drawer and drawee 
to fulfil the contract—the whole contract, and not a part of it. 
- It would not be for a part (the acceptance,) because the bill being drawn by 
authority of, ahd for the amount of, purchases for the drawee, he was bound to 
accept. He was in law considered as having accepted, and the hand-writing of 
his acceptance on the bill would not have added to his obligation, alread incur- 
red. by his authority to the drawer. This -would be the case were the bill 
bought.simply and without the bill.of lading, and the party would have his re- 
course beth on drawer and drawee, even though acceptance and payment were 
refused. .Beimg therefore sure of acceptance, or there being a legal obligation on 
the drawee to accept, which is equivalent to an actual acceptance, there could 
be no object in taking a security for that purpose ; and the only other part of the 
contract being payment, it is clear that was the principal. object of the se- 
curity, and that the doubt on the purchaser's mind was not of the sesogtenan, 
but of the payment. . 

If the .drewee authorised the drawer to purchase for him and draw for the 
price, it is clear that he must take all the ineunveniences attending the negotia- 
tion of the bill drawn by his agent, i. e. the pledge of the bill of lading, and that, 
buying on credit he must be content with the estimation placed upon his ability 
in the market. He was bound to accept, although he did not get the bill of lad- 
ing en acceptance, because his agent was.forced to negotiate it in that way, and 
had a right to de so, for it was in the regular course of the trade, and within 
the scope of his authority. If he exceeded his authority, then he. is bound 
without reference to the bill of lading at all,.as drawer. 

The. position contended for by the drawer would have the Gushe effect of 
puttiug.the purchaser of a bill with security, in the same, or ina worse category, 
than if he had taken it simply ; for, if taken simply under authority to draw, 
the acceptance was sure;or the authority was equivalent to it, and the party 
would run his chanee forthe payment; if the security were to be given up on 
acceptance, he must then run his chance in the same manner, and the two cases 
are in the same category. He would be in a worse situation, if the security is 
to change the negotiability of the bill, and turn it into a conditional contract. 

Itis said both by counsel for the defendant, and by the judge who argues 
their case so fully, that no attempt was made to discredit De Tastet & Co. The 
onus had been assumed by defendant to prove that they were of high credit- 
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This is not proved; but that they were of doubtfulcredit, is established by the’ 
defendant’s evidence. 

Benjamin and Micou, for the defendant. The bill of exchange having. been 

discounted, and a bill of lading delivered with it, both papers must be consulted 
to ascertain the agreement between the parties. They constitute together one 
agreement. Chitty. on Contracts, p. 75. Hunt y. Livermore, 5 Pickg. 395. 
. Lanfear & Co., the plaintiffs, having received the bill from-defendant,- it is 
immaterial to inquire as to equities of other holders. If they negotiated the 
bill, its return to their hands places them in the same position as if they- had 
never parted with it.” The question is. not one purely dependent on the law of 
bills of exchange. These, and the obligations growing out of them, may be, 
and in practice constantly are, modified by collateral engagements. That the 
holder of the bill of exchange, contracted some obligation by receiving the bill 
of lading, is granted on both sides. That his obligation was to deliver the bill of 
lading to the acceptors, is equally.agreed and conceded. The point in 
dispute is, the time of delivery. The plaintiffs contend that the bill of lading 
is only to be delivered on payment. The defendant, that it should have been 
delivered on acceptance. 
solving this question of time. That law is applicable to bills not affected by col- 
lateral agreements, When such agreements exist, their construction depends 
upon their language, if express, or on the circumstances, if implied. The col- 
lateral agreement, in this case, results from the facts, and is implied. To ascer- 
tain what was the agreement, we must consider the nature of the transaction, 
and the circumstances and position of the parties. -In accepting the -bill of 
lading with the bill of exchange, the plaintiffs are presumed to have submitted 
to the consequences necessarily resulting from such acceptance. Civil Code, 
art. 1810. Durrive.v. Freret, 11 La. 378. Bank of. Port Gibson v. Burke, 4 
Rob. 442. What are the consequences, or necessary implications resulting 
from the transaction? It is conceded by the plaintiffs that the delivery of the 
bill of lading, with the bill of exchange, implies that the bill of exchange: is 
drawn against, or based upon the shipment. So much ene the 
transaction can only assume three aspects, viz : 

lst. The drawer consigns, on his own account, merchandise to be sold by the 
drawee. 

2d. The.drawer has sold the merchandise to the drawee, and the bills repre- 
sent the price to be paid. 

3d. The drawer is acting-as the factor of drawee, aed having purchased for 

account of the latter, draws and negotiates the bills for the price of the goods 
advanced by him. 

Tn the first case, the drawee, according to the law merchant, is under no obli- 
gation to.accept, unless he is placed in funds at the time of acceptance. The 
holder does not take the bill upon a general, or presumed, or secret authority to 
draw.» The bill of lading placed in his hands, disclosed to him the nature of the 
authority, and knowing that it was the basis of his bill of exchange—the pro- 
perty against which it was drawn—that without receiving the preperty the 
drawee is not bound to accept, it would seem inevitable that, he was bound to 
tender the bill of lading when he demanded acceptance. 

In the second case, the drawee having purchased the property, the term 
allowed by the bill of exchange, indicates that the sale was made on credit. 
The holder of the bill of lading has assumed a mandate, to wit, that of eample- 


The law of bills of exchange gives no assistance in . 
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ting the delivery of the goods sold. If so,-he must deliver them, when he asks 
the obligation or acceptance of the purchaser. The sale on credit implies the 
right of the purchaser to the possession during the term ef credit—else he runs 
all the. risk of loss, without having the chances of profit. The vendor eannot 
sue until the price is due. Chitty on Bills, 95.. And having taken bills for 
the price, he cannot sue on the original contract, disregarding the bills, and be- 
fore maturity. Jbid. Ifhe has sold on credit, and draws, before the credit has 
expired, for the price, he is considered as drawing without funds, and not entitled 
to notice of dishonor. Story on Bills, p. 350, and -note, quoting Chitty on Bills. 

In the third case, the law is substantially the same. The drawer acting as 
factor, has completed his mandate by purchasing and shipping the goode, and 
negotiating his bills. His only remaining connection with the transactien, is his 
eventual responsibility on the dishonor of his bills. In this case again, the 
drawee is the purchaser, entitled to the benefit of the term of credit im- 
plied from the face of the bill of exchange, and to receive delivery om accep- 
tance. : 

In all the three cases, we give to the holder of the bills the highest right 
over the property that can evist, consistently with an obligation to deliver it on 
a contingency to another. We consider him subrogated to all the rights of the 
parties previously interested. He hes the control of the property ; he stands 
in the position of the vendor or owner. He treats it as his own, with no limi- 
tation except such as results from the bill of exchange. The vendor or owner 
would in either of the. cases supposed, be unquestionably bound to deliver on 
acceptance. Can the holder of a bill of lading—the mandatory for the com- 
pletion of a sale—acquire; by subrogation, higher rights than his authors pos- 
sessed ? 

The plaintiffs’ claim rests upon the existence of an absolute right to retain 
the consignment until payment. The defence does not assume an absolute and 
unqualified obligation to deliver the goods on acceptance. ©n the contrary, we 
admit a right to retain in a particular case, to wit, the insolvency of the drawee- 
The holder is not bound to give ever the goods for the name of an insolvent 
house. By the French law and our own, the vendor who has agreed to sell on 
eredit is bound for the delivery, unless the purchaser has become insolvent, so 
that imminent danger exists of losing the price, since the sale was agreed upon. 
If he sell to a person already insolvent, say the French writers, he must still de- 
liver. It is the fuult of his own improvidence, or neglect to inquire into the 
circumstances of the vendee. Civil Code, art. 2464. Code Nap. art. 1613, 
and Rogron’s note. Cook-v. West,3 Rob. 331. 2, Pothier sur Vente, No. 
67. 16 Toullier, p. 315, No. 268. 

By the law of England the vendor’s right to detain, is called stoppage in 
transitu, and exists only in cases of insolvency. Cross on Lien, title Stoppage 
&c. Abbott on Shipping; same title. Walley v. Montgomery, 3 East 585. 

The law is very clearly stated by Sir William Scolt, in the case of The Con- 
stantia, 6 Robinson’s Admiralty Rep., 321, quoted at large in Abbott on Ship- 
ping, tit. Stoppage in transitu, p. 517, Londoo edition of 1844. The halder 
of a bill of lading is considered as standing in the place of the vendor of the 
goods. Abbott on Shipping, same title. 1 Smith’s Leading Cases, 396-7, 401-2, 
405-6, 414-5. Cross on Lien, 364, vol. 34 Luw Lib. 

We thas concede to the holder of the bills, rights of a very high order, but 
still regulated and controlled by positive provisions of law. The rights claimed 
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for him by the plaintiffs are undefined, and may be exercised wantonly, capri- 
ciously and oppressively. We claim only that the holder is bound to exercise 
a legal discretion, as to delivery of the bill; the plaintiffs contend that, he has a 
right to hold them in all cases. It is in vain to say that the discretion imposed 
is of a delicate and unpleasant nature. ‘Those who engage in commerce must 
not attempt, on such pleas, to escape the responsibilities arising from their busi- 
ness. That the desiré to escape such responsibility has given rise to the at- 
tempt by the Barings, and other houscs in England, to change this law of com- 
merce, is obvious from the testimony in this case. 

The plaintiffs assumed the onus of proving the custom, to retain at the will 
of the holder. An examination of the evidence will show that the attempt was 
a signal f lure. If we have correctly stated the law, deduced from the implied 
contracts and acts of the parties, it would be extremely difficult, if not impossi- 
ble, to change thé law by proof of custom. Custom against law will not be 
admitted, nor ‘will a custom to violate a contract. As to the requisites of a cus- 
tom, so established as to become a part of the law, see Chitty on Contracts, 
p- 82. 2 Smith’s Leading Cases, p."224. 1 Duer on Insurance, p. 258, § 54, 
and note citing 2 Burr. 2 Phillips, &c. : 

If the foregoing position be correct, the acceptance of the bill of exchange 
having been tendered on delivery of the hill of lading, and the holder having 
refused to deliver it, he has prevented the acceptance by his own wrongful 
act, and the drawer is therefore released. The drawer promised an accept- 
ance on a condition. The party refusing to perform the condition discharges 
the other party. Civil Code, arts: 1810, 2035. Oxnard v. Locke, 13 La. 447. 
Vance v. Tourné, Ibid, 229. 

No serious attempt was made to prove that the drawees were insolvent, or 
even embarrassed. On the contrary, all the bills accepted on receipt of the 
consignrhents, were promptly paid. The house is ‘still in good credit and ex- 
tensive business ; and, the proof is positive and direct that the bills would have 
been paid, if they had been accepted. 

The judgment of the court was pronounced by 

Eustis, C. J. This isan action brought by the holders against the endorser, 
who was also the drawer, of a bill of exchange for $3324 4s. 3d., drawn in 
New Orleans on Fermin de Tastet & Co., of London, at sixty days after sight, 
and dated 23d February, 1844. 

The bill of exchange was purchased by the plaintiffs from Blossman, the 
drawer and endorser, in New Orleans; and with it the bill of lading, upon 
which the bill of exchange was drawn, was delivered by the broker who made 
the bargain between them. 

The bill of lading was for 344 bales of cotton, shipped by the Provincialist, 
and was endorsed in blank. The bill of exchange was also endorsed in blank. 

The bill of exchange, accompanied by the bill of lading, was remitted to 
Prime, Ward § King, of New York, and by them negotiated to Baring, Bro- 
thers & Co.,of London, De Tastet § Co. offered to accept the bill on presen- 
tation, but insisted on having the bill of lading delivered to them. This was de- 
clined, and the bill was protested for non-acceptance, and subsequently for non- 
payment. ; 

The cotton was taken possession of by Baring, Brothers § Co., under the 
bill of lading, and disposed of. It not producing a sufficient sum to satisfy the 
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bill, this suit was instituted for the recovery of the amount thereof, with dama- 
ges, interest and costs. 

We shall not decide the question as raised on the sufficiency of the notice, as 
it was not urged at bar. It was admitted on the trial, that the defendant was 


‘ entitled to a credit on the bill for £2120 2s. 3d., to date on the 16th Septem- 


ber, 1844. 

There was judgment in the court below for the defendant, and the plaintiffs 
have appealed. 

The question which has been argued before us, and on which the case is held 
to turn, is, whether De Tastet 4 Co. had a right to insist on the delivery of the 
bill of lading on accepting the bill of exchange ;.or, in other words, whether 
Baring, Brothers & Co., had a right to retain the bill of lading until the pay- 
ment of the bill of exchange. 

The facts are so few and simple that there is no necessity to refer to them 
particularly ; the subject can be examined in the abstract under the different 
views which have been presented to us by counsel. 

It is proved that had the bill been accepted at the time of its presentation, it 
would have been paid; and the only obstruction to its acceptance and payment 
arose from the course adopted by Baring, Brothers §& Co., in relation to the ac- 
ceptance. We do not consider the evidence as seriously affecting the credit of 
De Tastet & Co., so far as the rights of the parties to this suit are concerned. 

But we must first disembarass the case of some questions that are not imme- 
diately connected with the subject, under the point of view in which we shall 
determine it. Both parties rely upon an usage, which each insists is establish- 
ed by conclusive evidence in his favor. On this subject of an usage, or custom 
of trade, which is to control and regulate the rights of the parties, we concur 
with the learned judge of the Commereial Court, in adopting the language of 
Judge Story, in the case of the schooner Reeside, 2 Sumner's Rep. p. 569. 

‘‘T am, myself, no friend to the almost indiscriminate habit of late years, of 
setting up particular usages or customs, in almost all kinds of business and trade, 
to control, vary or annul the general liabilities of parties, under the common 
law, as well as under the commercial law. It has long appeared to me, that 
there is no small danger in admitting such loose and inconclusive usages and 
customs, often unknown to particular parties, and always liable to great misun- 
derstanding and misinterpretations and abuses, to outweigh the well known and 
well settled principles of law. And I rejoice to find that of late years the courts 
of law, both in England and America, have been disposed to narrow the limits 
of the operation of such usages and customs, and to discountenance any further 
extension of them. The true-and appropriate office of a usage or custom is, to 
interpret the otherwise indeterminate intentions of parties, and to ascertain the 
nature and extent of their contracts, arising, not from express stipulations, but 
from mere implications and presumptions, or acts of a doubtful or equivocal 
character,” &c. And, again, in Donnell et al. vs. Columbia Insurance Com- 
pany, 2 Sumner’s Rep. p. 377: ‘+ Usages among merchants should be very 
sparingly adopted as rules of law by courts of justice, as they are often founded 
on mere mistakes, and still more often in the want of enlarged and compre- 
hensive views of the full bearing of principles.” ' 

We have examined the testimony of the witnesses with attention, and have 
come to the conclusion that, so far from establishing the existence of an usage or 
custom on this subject, the evidence proves that it is involved in great doubt and 
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uncertainty, ‘even in the minds of experienced and judicious merchants. The Lasraan 
fact of private agreements being exacted authorizing the retention of the bills 5 setae 


of Tading accompanying bills of exchange, and of instructions being required by 
the bankers in London in relation thereto, tend to show an unsettled state of 
opinion touching the rights and liabilities of the parties to the bills. 

In relation to bills of exchange drawn in the East Indies and accompanied by 
bills of lading. the usage to retain the bills of lading until payment of the bill is 
proved to exist. But this case appears to us to present an exception, and not 
the rule itself, as to all bills accompanied by bills of lading. Nothing could more 
strongly indicate this state of things than the errors of opinion into which in- 
telligent persons have fallen, in respect to the unlimited power with which the 
holder of the bill of exchange is supposed to be invested, under all circumstan- 
ces, and which several respectable witnesses maintain with unquestionable sin- 
cerity. 

Those witnesses who testified most strongly for the plaintiffs on the point of 
custom or usage, went no further than to say, that the matter lay wholly in the 
discretion of the bill holder in England ; but they all admitted that it would be 
considered unusual to refuse to give up the bill of lading, if the house accepting 
had a first rate standing. 

The position assumed by the plaintiffs is that, on acceptance of the bill of ex- 
change, it is in the absolute and entire discretion of the bill holder, or his agent 
in London, to give up the bill of lading, or retain it until final payment. 

This position is suicidal; for if the bill holder, or his agent, has the absolute 
right to retain the bill of lading, to give it up in any instance would be to dis- 
charge every previous name upon the bill. What merchant, whatever might be 
his standing, whether a friend or indifferent to the agent in London, could ex- 
pect him to do an act which would involve such consequences? It is also to be 
observed that, in customs and usages of trade there is no such thing as discre- 
tion ; they are absolute, imperative and universal, in favor of, and against all the 
parties to the contract, when no special agreement to the contrary is made. It 
is clear that if there existed any such custom, or usage of trade, to retain the 
bill of lading until the payment of the bill of exchange, if the bill of lading was 
given up in any case before payment, the drawer and every endorser would be 
discharged, because their rights would be impaired. The giving up of the bill 
of lading on the acceptance cannot be optional with the holder of the bill of 
exchange. He is bound either to give it up, or to retain it. 

The supposed difficulties in this case arise from a course of business which 
has of late years grown up in this city, in operating the change of ownership of 
the produce shipped to this mart for sale. This great mutation of property is 
produced by means of bills of exchange; and when the credit of the drawer of 
the bill is not sufficient to give it currency, a bill of lading for the produce on 
which the bill is drawn is appended to it, and sold with it; so that the holder has 
not only the names on the bill for his security, but the bill of lading and the ship- 
ment it represents. 

The movement of the market being thus accomplished by means of bills of 
exchange, it is obvious that when a bill of exchange, with a bill of lading ap- 
pended to it, is sold, the fair inference is that the drawer could not have sold his 
bill without the additional security of the bill of lading, or that the purchaser 
would not take it without such security, and that the bill represents either the 
price of the property sold, or the reimbursement of the price to some party. 
The holder of the two bills then has in his possession the property and the ob- 
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ligation for the price, and with these in his hands presents himself to the drawee 
of the bill of exchange, and demands its acceptance. 

Now the merchant on whom the bill is drawn, has either authorized the pur- 
chase of the shipment, or he has not. If the shipment is on his account, he is 
only bound to pay for it at the expiration of sixty days after the presentation of 
the bill; and is entitled to this credit on the face of the contract to which his di- 
rect obligation is demanded. If itis not on his account, the drawer stipulated 
for him the same term of credit on his acceptance of the bill, and no other con- 
ditions can be exacted from him by the holder. In either case, how can the 
drawee of the bill be required to give out his name unconditionally for the price 
before the property is delivered to him, or how can the holder of the bill exact 
from the acceptor his obligation for the price, and retain the thing for which the 
obligation is given? To say nothing of the unresonableness of such a supposi- 
tion, the incompatibility of such a state of things with commercial transactions 
among persons of credit, is so palpable as to render its existence problematical. 
Nor is there any thing forced in assimilating the holder of the bill of lading to 
the vendor. The holder of a bill of lading like this, is considered as standing 
in the place of the vendor by the English law. Abbot on Shipping, tit. Stop- 
page in transitu. Gross on Liens, tit. Stoppage in transitu, and cases there 
cited. But if we consider the position of the drawee of the bill, the same con- 
clusion forces itself upon us. If the shipment is his, or has been ordered by 
him, the transfer of the property to him is the consideration of the acceptance 
which he is to give out, and, if it be on account of others, the consignment is 
the consideration—the benefit which he derives from the commission and pro- 
fits, for doing the business of other persons. The property is his guarantee 
against loss, and he has sixty days to dispose of it, and apply the proceeds to the 
payment of the bill of exchange drawn on him. Mason v. Hunt, 1 Douglas, 299. 

We believe there is no instrument, the relations of the parties to which are 
so frequently changed by parol evidence, as bills of exchange. The whole 
doctrine of accommodation bills, and the enquiry into the consideration 
of bills, prove this fact beyond contestation. The rule is properly confined to 
the original parties to the bills, and to those who have received the bills under 
notice. 

‘* What circumstances will amount to actual or constructive notice of any de- 
fect or infermity in the title to the bill, so as to let it in as a bar or defence against 
a holder for value, has been a matter of much discussion and of no small diver- 
sity of judicial opinion. It is agreed on all sides that express notice is not indis- 
pensable, but it will be sufficient if the circumstances are of such a strong and 
pointed character as necessarily to cast a shade on the transaction, and to put 
the holder on enquiry.” Story on Bills of Exchange, § 194. 

The value of a bill of exchange, as such, depends solely upon the certainty of 
its being paid at all events, and its being entirely independent of the original 
consideration upon which it was drawn. ‘This is the element of its circulation, 


’ and of its being used as a part of the currency, in all mercantile operations. 


The difficulty in this case arises from the attempt to make the bill, which is 
drawn on a particular shipment, with its consideration in a manner appended to 
it, and held and retained by the holder of the bill as a security without which he 
would not have taken the bill, a current bill of exchange, forming a part of the 
commercial currency, passing from hand to hand like a bank note, \ ithout any 
reference to, or connection with, its original consideration. 
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It is not pretended that the bill of lading connects, in any manner, the holders Lanrgar 
of the bill with any of the other transactions relating to the property which it 5, cuay. 


represents ; but it is said that, in this case, the bill of exchange having been dis- 
counted with the bill of lading, both instruments must be consulted in order to 
ascertain the agreement between the parties, they constituting, in fact, but one 
contract. The judge of the Commercial Court has thus given his views gn this 
subject : 

‘“‘ T shall examine the question presented in this case under both points of 
view. First, what are the legal consequences and inferences to be deduced 
from the act of the drawer of a bill of exchange and shipper of cotton, present- 
ing such bill of exchange, accompanied by a bill of lading, to a capitalist or bank- 
er fer discount. In such an act there is a direct implication that, the bill of ex- 
change is drawn against the property covered by the bill of lading; in such cases 
the property covered by the bill of lading, or, to avoid periphrasis, we will say, 
the cotton, is either bought by virtue of orders given by the foreign house on 
whom the bill is drawn, in which case the bill of exchange is to be considered as 
drawn to pay for the cotton, or else it is a shipment by the drawer of a bill of 
exchange, of cotton bought for his own account and risk, and the bill of exchange 
is to be considered as a demand upon the English house, to make an advance up- 
on the cotton thus shipped to their consignment. If the cotton has been bought 
by virtue of orders given, itis easy to perceive that the English house may refuse 
to accept, on the ground that their orders have been violated or departed from in 
some particulars, which violation or departure authorizes them to refuse accep- 
tance. In the present case a very intelligent witness gave it as his opinion that, 
the orders had been violated, so as to authorize De Tastet § Co. to refuse ac- 
ceptance ; perhaps I do not concur in this opinion, and I do not cite it as bearing 
upon the case, because acceptance was not refused on that ground, but only to 
illustrate the general principle of the risk which buyers of these bills run, when 
they purchase or discount them. On the other hand, if the bill of exchange is 
a demand for an advance on the shipment made on the shipper’s account, the 
house on whom the bill of exchange is drawn may refuse to accept, because it 
considers the advance exceeds the value of the property, which may also come 
to a falling market, and the house may be unwilling to become the creditors of 

the drawer of the bill of exchange. The bill of exchange in its inception is an 
i incomplete contract, and is only rendered complete by the acceptance of the 
person on whom it is drawn. 

« It is manifest that such are the facts and circumstances out of which the 
double contract springs, and that they ought to regulate and govern the rights of 
the parties.” 

In relation to this undoubted and well known origin of bills of this sort, the 
testimony of the witnesses of the plaintiff is not unimportant. E. J. Forsiall 
says: ‘“* He has done a great deal of business in exchange. Is of opinion that 
bills of lading are the security for the payment of bills of exchange. Houses 
to whom bills of exchange are sent, always prefer instructions being sent as to 
giving up bills of lading when acceptances are made; otherwise they are 
placed in a position of responsibility by giving them up on their own account.” 
Being’ asked by the court whether, when a bill of lading accompanies a bill of 
exchange, it is or is not a direct implication that the bill of exchange is drawn 
against the property covered by the bill of lading, the witness answered in the 
affirmative. 
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Samuel Nicholson has been a large dealer in exchange in New Orleans, since 
1837. “The practice of attaching bills of lading of cotton to bills of exchange 
is very common.” 

Edward Shiff: “« When he receives a bill of exchange accompanied by a bill 
of lading, considers the former drawn upon the property represented by’ the 
latter.” 

Frederic Frey: “ The bill of exchange is predicated on the cotton represent- 
ed by the bill of lading.” 

James Conrey “ considers a bill of lading accompanying a bill of exchange, 
according to common usage, security for the acceptance and payment of such 
bill.” 

Rutson Maury “has sold bills of exchange with bills of lading, without any 
specific agreement.” 

James R. Behn “is of opinion that bills of lading, when attached to bills of 
exchange, stand as security for both acceptance and payment.” 

Faures, a witness of the defendant, negotiated the bill to the plaintiffs. He 
says: “ Ona little hesitation being exhibited by the latter ( Lanfear ), I proposed 
to get the bill of lading from Blossman, when the money was paid.” 

The bill sued on was forwarded by the plaintiffs to Prime, Ward & King of 
New York, and by their clerk this memorandum was written on it: “ Bill of 
lading for 344 B. Cotton, p. Provincialist, attached hereto.” 

The bill was negotiated by Prime, Ward & King to Baring, Brothers & Co., 
of London. Being the judges of the facts as well as of the law, we are not 
permitted to impute to that eminent house any want of knowledge concerning 
the course of trade in bills of exchange, accompanied by bills of lading of cotton 
shipped from this port to its market abroad. In this case the memorandum on 
the bill of exchange fixed its character beyond any reasonable doubt. 

In determining the question as to the right of the holders of the bill of ex- 
change to withhold the bill of lading after the acceptance of the former was 
tendered, we are at a loss for any positive authority of decisions in the English 
courts. - 

We have not been favored with the opinions of any counsel in England on 
this subject, which could easily have been had, and which would have been of 
great assistance to us. We must decide according to the lights we have be- 
fore us. 

There does not appear to be any controversy about the right of the holder of 
the bill of exchange to retain the bill of lading, in case of the imminent insol- 
vency of the drawee. The counsel who argued this case did not differ as to 
the course the holder might, for his security, adopt, in such a state of things. 

It is imposible for us, under the evidence and our own positive knowledge of 
what is passing every day under our eyes, to consider this transaction otherwise 
than as one and indivisible, and that Baring, Brothers § Company, so far as any 
obligations on their part resulting from the possession of the bill of lading are 
concerned, were in the situation of the original purchasers of the bill of ex- 
change, of which the bill of lading and the memorandum on the bill of exchange 
gave them full notice ; and that they were bound to know and well knew. what 
the respectable witnesses of the plaintifis concur in opinion about, as to the 
origin and character of these hybrid instruments. 

The hypothesis which isolates the bill of exchange from all the facts with 
which it originated, and separates it from the shipment upon which it was 
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drawn, we cannot consider as tenable. Are the drawees bound to accept before. 
the bill of lading was presented tothem? Suppose accident, or bad faith, were 
to have separated the two instruments—suppose each of them to be negotiated 
to different persons, for value—could the holder of the bill ot exchange alone 
insist on the acceptance, when the bill of lading should be outstanding ? 

The holder of the bill insists that he is not bound to part with his main secu- 
rity, and the acceptor that he is not bound to accept without having the consign- 
ment, which is the consideration @f his becoming a party to the bill, by putting 
his name out. In the one case, the holder runs the risk of the credit of the 
parties to the bill ; in the other, the acceptor that of the good faith of the holder, 
who by putting the bill of lading in circulation, may deprive the acceptor of the 
property, which the acceptor has a right to have applied to the payment of the 
bill. 

It is urged that, by considering the bill of exchange as dependent on the bill 
of lading, the doctrine of the negotiability of bills of exchange, as established 
by the law merchant, is violated. But this is the very question in dispute, which 
is, whether this bill is a bill of exchange in the mercantile sense. 1t wants the 
essential requisite of a bill of exchange, which is that it is negotiable and paya- 
ble at all events, independent of its consideration. A bill, with a condition like 
this appended to it, with a concomitant agreement from which it cannot be 
separated, may be called a bill of exchange, but it wants the requisites which 
alone give it value and circulation as such. 

The case cited of Mason v. Hunt, determined by the Court of King’s Bench 
in 1779, and which we are not aware ever to have been overruled, was tried 
before Lord Mansfield at Guildhall, and the opinion of the court was delivered 
by him after a full argument at bar. It was by that able and learned bench de- 
cided, ‘ that an agreement to accept a bill on certain conditions, is discharged 
if the conditions are not complied with ; and if there is a virtual acceptance, on 
consideration that goods shall be consigned to the acceptor to answer the bill, 
together with a policy of insurance on them, the holder of the bill by taking to 
the goods and selling them discharges the acceptance.” 1 Douglas, 296. 

In this case the dependence of bills of exchange on agreements imposing con- 
ditions connected with their consideration, is expressly recognized. “An 
agreement to accept is still but an agreement ; and if it is conditional, and a third 
person takes the bill knowing of the conditions, he takes it subject to such con- 
ditions,” says Lord Mansfield. 

‘«« After a refusal to accept the bills drawn, and a negotiation of two or three 
days, the holder and drawees of the bills signed a memorandum by which the 
former took the bill of lading and policy of insurance, and undertook to apply 
the proceeds of the property, as far as they would go, in part payment of the 
bills. There was a deficiency; and this action was brought against the defend- 
ants, as acceptors of the bills drawn on the consignment, for the difference ; and 
the court came to the conclusion that, if there was an acceptance, the conduct 
of the holder of the bills of exchange, under the memorandum and agreement, 
discharged them.” In the conclusion of the opinion, the Chief Justice remark- 
ed: “* The temptation to accept was the commissions on the consignment, or 
they (the defendants) were to have the security of the goods and the insurance. 
But the plaintiff undoes all this and says: ‘Then I will take all from you, 
security, commissions,’ &c. This was saying: ‘I will stand in your place, 
but not so as to be answerable for more than the produce of the tobacco.’ It 
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is impossible the defendants could mean to accept, without any benefit or secu- 
rity. We are all clear that this made an end of the agreement.” 

In this case the bill of lading was delivered up by the party sought to be made 
liable as acceptor, and there was a previous agreement of which the holder had 
notice. 

The facts in the case of Mason v. Hunt are not in many respects similar to 
those under consideration. What was made out by positive testimony in that 
case, We arrive at in this by necessary implication. But some of the main rea- 
sons given in the opinion of Lord Mansfield are the same to which we have 
arrived, in investigating, with great attention, the obligations of the parties in the 
present litigation, in which we have had the assistance of the judge of the Com- 
mercial Court of New Orleans, in the able and lucid opinion he had prepared on 
the first hearing of the cause. 

We can come to no other conclusion than that, the acceptance was to be the 
consideration for the consignment, which the holders of the bill had no right to 
withhold when they exacted the acceptance ; that there is nothing in the evi- 
dence which authorized such a proceeding ; that the drawees were not bound 
to accept the bill, except on delivery of the bill of lading; and that in refusing 
to accept as they did, there has been no default on their part; and the bill was, 
therefore, protested without cause, and the drawer is discharged. 

It is vain to attempt to reconcile irreconcileable things, or to determine the 
obligations of parties to an instrument like this under consideration, by a stand- 
ard to which it cannot in reason be applied. These bills are entitled to no credit, — 
and ought to receive hone, as constituting a part of the commercial currency. 
They have a consideration coupled with them which strikes at the very root of 
their availability, and those who take them cannot complain of the hazards to 
which they think proper to expose their business. 

Judgment affirmed.* 





* Peirce, fora rehearing. If this contract is to be construed, not by any particular usage, 
but by the general law appertaining and applicable to such class of contracts, the drawer of 
the bill guarantees its payment, and should there be any doubt of this construction, it must be 
against the drawer. Pitman, Principal and Agent, p. 38. 

Whether De Tastet § Co. were required by their agreement with Blossman to accept, is 
not the question here, as Laufear § Co. were in no manner privy to the correspondence of 
the parties, but took the bill as a mercantile instrument called a bill of exchange, which is an 
unconditional order for the payment of a certain sum of money, and passes as a bank note, 
making part of the currency of merchants. 1 Chitty on Bills, edition of 1834, pp. 28, 30, 33. 
3 Taunton, 98. Smith on Bills of Exchange,'126, 128, 159. 3 Campbell, 57. 4 Camp., 214. 
Byles 67. No verbal understanding, if there had been any, could have altered this character, 
if made contempor yasly. Such an understanding must appear on the face of the bill at its 
inception, or it is void. Vide authorities supra. Byles, 4, 5. 5 T. R. 482. 

Baring, Brothers § Co. took the bill as an ordinary bill of exchange. If they acted wrong- 
ly with the collateral security, an action will lie against them in favor of the parties injured 
for damages ; and though De T'astet §- Co. might have refused acceptance, the fact cannot 
alter Blossman’s liability to Lanfear §- Co., which was entire and unconditional. 

Had Baring, Brothers § Co.*given Blossman the bill of exchange, and it was true that 
the bill of lading was given as security for acceptance alone, and had been improperly refa- 
sed to be given up, this would be no defence, because there would be but a partial failure of 
consideration, as the property was ready to be delivered on the payment of the bill. Smith, 
156. 1 Camp. 40. 2 Ibid, 346. 2B. and Ad.155. Byles 38. 

There is no doubt that the bill, as between Blossman and De Tastet § Co., was drawn on 
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Rocers v. Tae Western Marine and Fire Instrance 
ComMPaANY. 


A discharge under the bankrupt act of 19th August, 1841, will release the debtor from all 
liability to a creditor by note, though the debt for which the note was executed Was not 
placed upon the schedule of the bankrupt, and the holder did not make himself @ party to 
the proceedings in bankraptey by taking a dividend or otherwisegwhere there is no alle- 
gation or proof of any fraud or other matter which could impeach, as to the creditor, the 
validity of the discharge. Such a debt was proveable under the bankruptcy, and is not of a 
character to be excluded from the operation of the statate by the creditor’s sfanding aloof. 

The omission by a defendant to plead the pendency of proceedings under the bankrupt act 
of 19th Augast, 1841, will not deprive him of the benefit of a discharge in bankruptcy, ob- 
tained after judgment in the original action. The discharge operates with the same force 
upon the debt after it has assuined the form of a judgment, as before. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Lockett, for 
A the plaintiff. Livingston, for the appellants. 

The judgment of the court was pronounced by 

Surpex., J. Rogers, the present plaintiff, was defendant in an action brought 
in the Parish Court by the Western Marine and Fire Insurance Company 
against the commercial firm of Rogers §° Hallam, in April, 1843, in which judg- 
ment was rendered by default against him, and confirmed in May, 1843. The 
suit was on notes given prior to the year 1843, to the Insurance Company, by 
Rogers & Hallam, for premiums of insuranee. 


In January, 1843, Rogers filed his petition in the United States District Court 





the cotton, which had been purchased by Blossman as De Tastet §- Co.'s agent, as alleged by 
him in his answer ; but he did not buy the cotton of Lanfear §- Co,, nor pay even with their 
money, for the bills of lading were delivered to Lanfear § Co. before they bought Blossman's 
bill. They were not, therefore. privy to any transaction of Blossman with the owner of the 
cotton, and when shipped by Blossman, as the agent of De Tastet & Co., it was so much in 
De Tastet § Co.'s possession thet Blossman himself had no right of stoppage in transitu, 
and could not transfer any, as, by his own statement, he was not selling to De T'asiet § Co., 
but had bought and paid as their agent. His possession was De Tastet & Co.'s possession, 
and no such defence could be allowed on the bill, as is stated in 2 B. and Ad., 380. 

The case of Mason v. Hunt, Douglas 299, is certainly good law: “If one man, ‘to give 
credit to another, makes an absolute promise to accept his bill, the drawer, or any other per- ° 
son, may show such promise on the exchange to get credit, and a third person who should 
advance his money upon it would have nothing to do with the equitable circumstances which 
might subsist between the drawer and acceptor; but an agreement to accept is still but an 
agreement, and if it is conditional, and a third person take the bill knowing of the conditions 
annexed to the agreement, he takes it subject to such conditidns.” Bat here there was no 
agreement shown with conditions. In fact, no agreement was specified at all, and Lan- 


fear & Co. were left with the absolute promise of Blossman—the consequence of drawing 


the bill, that De T'astet §- Co. would accept and pay it, or, in case of their default, that he 
would pay. Lanfear § Co. took the collateral security as security for this engagement of 
Blossman, and it seems to be begging the very question to say, that the condition was known 
to Lanfear § Co. that Blossman has to be released, if any party thereafter owning the bill 
should fail to give up this security on the mere acceptance. This cannot be presumed to have 
been the intention of the parties, as it would make Lanfear §- Co.’s condition worse tlian if 
they had taken no security. By such a construction their absolute bill of exchange would 
lose its mercantile character, and be changed intoa special agreement. 


Rehearing refused. 
21 
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- Roaers at New Orleans to be decreed a bankrupt, and to be discharged from all his 
Wersrrnn Ma. 2¢bts, individually, and as a member of the firm of Rogers § Hallam. There 
Ring anv Fike was a decree of bankruptcy, and, on the 16th June, 1843, a further decree, dis- 
ae Co. charging him from all debts owing by him at the date of the presentation of his 

petition to be declared a bankrupt. The certificate is in the usual form, and con- 
tains the usual references to the antecedent proceedings. It appears further 
that the company were notified in the usual manner to appear in the bankrupt 
proceedings. ‘They were put down in the schedule as creditors for a small sum, 
but not as creditors for the claim sued upon in the Parish Court. 

In 1844 the company took out execution on the judgment, and Rogers then 
brought the present suit to enjoin. An injunction was granted, which, after trial, 
was, by the judgmenit of the court below, decreed perpetual. 

The discharge in bankruptcy was, in our opinion, a full and complete bar to 
the debt, and consequently to the further action of the Insurance Company by 
ji. fa. The debt due to them existed at the date of the institution of the bank- 
rupt proceedings. It was proveable in the bankruptcy. It was not such a debt 
as is excluded from the operation of the statute, if the creditor chooses to stand 
aloof. It is immaterial, as regards the effect of the discharge, that all the debts 
due to the creditor were not stated in the schedule, and that the company did not 
make itself actively a party to the bankrupt proceedings, by taking a dividend or 
otherwise. There is no allegation, nor proof, of any fraud, or other matter which 
would impeach, as to this creditor, the validity of this discharge. 

The proposition that Rogers should have pleaded the pendency of the bank- 
rupt proceedings in the original suit, and cannot disturb the execution of a judg- 
ment which is final, is untenable. The discharge in bankruptcy was posterior to 
the rendition of this judgment, and operated with the same force upon the debt 
after it assumed the form of a judgment, as it would have done had the debt 
remained in its original form of a promissory note. Judgment affirmed. 


ReyYwNotps et al. v. Batpwin, Recorder. 


The remedy by writ of guo warranto, authorized by the Code of Practice, is not confined to 
cases of usurpation of office only. It is also the proper remedy in case of the usurpation of 
a franchise, as where it is alleged that a party claims, without authority, to exercise the 
rights, duties and privilegesof analderman. Act of 17 February, 1805, s. 22. C.P. 789, 
828, 867 to 871. The laws of this State do not recognize the distinction between the dif 
ferent kinds of usurpation known to the common law. 

The provision of art. 870 of the Code of Practice that, when the court shall, on a writ of guo 
warranto, declare the person against whom it was issued not qualified to fill the place of 
which he performs the duties, it “shall direct the corporation to procced to a new appoint- 
ment,” means only that such an order shall be made when a new appointment is necessary. 

In the interpretation of statutes the intention of the lawgiver is to be deduced from a view 
of the whole, and of every part of the statute taken together. Where in the preamble, or 
in any particular clause, an expression is used not so large and extensive in its import as 
those used in other parts of the act, effect must be given tothe largerexpression. A statute 
should be so construed, if possible, that no clause, sentence, or word shall be superfluous 
void, or insignificant. 

The division of laws establishing and reyulating municipal corporations into organic and ordi- 
nary, is unknown in this State. 
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In the country from which we derive our ideas on the subject of municipal corporations, the 
charters of cities were, as their name implies, contracts, entered into between the corpora- 
tors on the one hand, and the king or feudal lord on the other, by which liberties or fran- 
chises were bartered for personal services or money. They were intended to be perma- 
nent, and could not be lawfully taken away, being, in the true sense of the word, franchises- 
But the relation between our municipal corporations and the sovreign, is not the same. 

The laws enacted under the provision of the 23d sect. of the 6th art. of the State constitution 
of 1812, establishing and regulating the municipalities of New Orleans, are not contracts, 
bnt ordinary acts of legislation. The powers they confer are not franchises, in the original 
meaning of that word, but mandates only; and these laws may be repealed at pleasure, 
except so far as their repeal may affect rights acquired by third persons under them. They 
must be construed and applied, in all cases, like other laws. 

The 5th sect. of tho act of 17 February, 1805, and the 2d, 5th, and &th sects. of the act of 8 
March, 1836, inrelation to the powers of the recorders in the city of New Orleans, must be 
viewed as if they formed part of one and the same statute, and be so construed that no 
clause, sentence or word, shall be superfluous, void or insignificant. 

Neither the second section of the act of 8 March, 1836, nor any other law, authorizes the re- 
corder of a municipality in the city of New Orleans, to exercise the rights and privileges of 
an alderman, by voting in the deliberations of the council where the members are not equal. 
ly divided. 


PPEAL from the District Court of the First District, Buchanan, J. 
Durant, for the plaintiffs. 

R. Hunt and Roselius, for the appellant. The act of 1805, incorporating the 
city of New Orleans, provided that, among other officiers of the city, there 
should be a recorder and fourteen aldermen, to be elected in the mode therein 
prescribed ; that, the aldermen so chosen should form a council to be called “ the 
city council,” of which the recorder, for the time being, should ex officio be 
president, but that he should have no vote, except a casting vote; and that the 
said council should have power to govern the city and administer its affairs, and 
to make bye-laws and ordinances for the better government of its affairs, &c. 

It had often happened in the administration of the affairs of corporations, 
composed of an even number of voters, that salutary by-laws could not be made, 
and that the elections of necessary and proper officers could not be effected, in 
consequence of an equal division of voters. This had given rise to much confu- 
sion and various illegal devices, for the purpose of enabling corporations to act 
in such cases. See 6 Term Rep. 732, and the cases there cited. The legis- 
lature therefore provided in the charter of the city of New Orleans against 
such a contingency. It made the recorder ez officio president of the council of 
fourteen aldermen; and vested in him the right, in case of an equal division 
among the aldermen, to give a casting vote. 

Before the division of the city into three municipalities, the recorder was an 
officer of little importance. His chief duty was to preside over the council. In 
case of a vacancy in the office of recorder, or of his absence, or inability to dis- 
charge his duties, the council was authorized to choose one of their members as 
president pro tempore. No other provision was made to supply his place, or 
to impose his duties on a substitute ; simply, because he had no other functions 
of importance to perform. 

In 1836, the city was divided into three municipalities: each municipality 
was vested with a government of its own. The number of aldermen was no 
longer fixed and limited ; but it was made the duty of the several municipal 
councils to apportion the number of aldermen to which they might be respec- 
tively entitled, in the ratio of one alderman for every hundred voters residing 
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therein. Jt was evident, therefore, that the number of aldermen would fluctu- 
ate from year to year, and no one could say with certainty that the council of 
any one of the municipalities, would consist of an even number; and the confu- 
sion attendant upon an equal division of votes among the aldermen not being 
likely to take place, there was no particular reason for continuing in the recorder 
the power of giving a casting vote only. 

In remodelling the charter of the city in 1836, the legislature deemed it expe- 
dient to make the recorder a component part of the municipal council. The 
2d section of the act provides that each municipality shall be governed by a 
council composed of a recorder, and the aldermen elected by the wards within 
the limits thereof. The recorder was thus made a member of the council—a 
constituent, component part thereof, expressly authorized to participate equally 
with every other member in the government of the municipality and the admi- 
nistration of its affairs. The council can only govern the municipality and ad- 
minister its affairs, by passing ordinances, making by-laws, electing officers, 
&c. These duties and powers can only be exercised by the council in the ordi- 
nary way recognised by law, that is to say, by voting, so that the will of the 
majority may be ascertained, for the “ex majoris partis is the law of all coun- 
cils, elections, &c., where not otherwise provided.” If, then, the recorder is 
to participate as a member of the council in passing by-laws and ordinances, in 
governing the municipality and administering its affairs, he must exercise the 
right to vote. The recorder and the aldermen derive the right to vote from the 
same law. The right is conferred upon them, in the same section and in the 
same words, as members of the “ council composed of a recorder and the al- 
dermen.” It is admitted that the aldermen have a right to vote. It can not 
then be fairly denied that the recorder has also the right. 

But it is argued that, although the 2d section of the act, just quoted, makes 
the recorder a part of the council, another section of the same act establishes 
the contrary. The 5th sections declares that, each of said municipalities shall 
be governed and the affairs thereof administered, by a recorder and a councij 
composed of aldermen. There is some difference in the language of the 2d 
and of the 5th section; but when properly understood, there is no opposition in 
the meaning of the two. The 2d section declares that the council shall be com- 
posed of a recorder and the aldermen. The 5th section speaks of a. recorder 
and a council composed of aldermen. But the latter, like the former section, - 
provides that the municipality shall have its affairs administered by a recorder 
as well as by the aldermen. The recorder is made one of the governing officers, 
and one of those appointed to administer the affairs of the municipality by the 
5th, as well as by the 2d section. 

It is said that the recorder is not a member of the council, because the act of 
1840 (Bullard & Curry’s Dig. p. 132, s. 1,) says, ‘that the council of Munici- 
pality No. 2, of the city of New Orleans, shall in future be composed of twelve 
aldermen.” The most universal and effectual way of discovering the true mean- 
ing of a law, is by considering the cause which induced the legislature to enact 
it. Prior to the passage of the act of 1840, referred to, the number of alder- 
men to which the council of the several municipalities were entitled, was appor- 
tioned in the ratio of one alderman for every hundred voters residing therein. 
Act of 1836, s. 6. In 1840 it was found that, from the immense increase of 
voters in New Orleans, this rule would make the council consist of a number of 
aldermen, quite too large for practical purposes. The legislature resolved, there- 
fore, to abolish the rule, and accordingly enacted that the council of Municipality 
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No. 2, should, in fature, be composed of twelve aldermen. The object of the Reyyoups - 
law evidently was only to diminish and limit the number of aldermen. me Al, 
Grymes, on the same side. 
The judgment of the court was pronounced by 
Rost, J. After the late elections in the city of New Orleans, the council of 
Municipality No. 2 met, Joshua Baldwin, recorder, in the chair, and thirteen 
aldermen, being a full board, in their seats. They transacted some business, 
and M. M. Reynolds, one of the aldermen, presented the following resolution, 
and moved its adoption : ; 
“* Resolved, That we now proceed to adopt rules for the governing of this 
council.” 
The recorder decided this resolution to be out of order, and Reynolds ap- 
pealed from his decision, and called for the yeas and nays on the question, 
‘shall the decision of the chair be sustained.” 
The yeas and nays were ordered, and when counted stood six yeas and seven 
nays; whereupon the recorder voted with the minority, asserting his right to 
do so under the 2d section of the act dividing the city into three municipalities, 
which makes, in his opinion, the recorder a component part of the council, and 
thus gives him, by implication, the powers of an alderman. By his vote, his 
decision was sustained. 
The seven aldermen who voted in the negative, instituted proceedings in the 
nature of a quo warranto, to test the legality of the vote given by the recorder, 
and, if it should be found illegal, to obtain an order forbidding him to exercise 
hereafter the rights, duties and privileges of an alderman. 
The defendant came into court and excepted to the petition, writ and pro- 
ceedings, on the ground that, it is not a case in which a writ of quo warranto can 
or ought to issue, there being no law to authorize the issuing of such a writ in 
the premises; and, should his exception be overruled, he filed a general denial, 
and averred that he had confined himself within the duties, rights and privileges 
of a recorder, and had never usurped or exercised the rights, duties and privi- 
leges of an alderman. The court of the first instance having overruled the 
exception of the defendant, and rendered judgment against him on the merits, 
he appealed. 
It is contended on the appeal that, the exception of the defendant was im- 
properly overruled, because the writ of guo warranto, as authorized by the Code 
of Practice, can be resorted to in cases of usurpation of office only, and because 
the defendant, so far from having usurped the office of alderman, has from the 
beginning disclaimed any title to that office, or any intention to usurp or exercise 
the rights, duties and privileges thereof, and simply considers it his right, in vir- rf 
tue of his own office, as recorder, to vote in the deliberations of the council. 
The petition does not charge that the defendant has usurped the office of 
alderman, but that he has exercised, and claims, without authority, the power 
to exercise the rights, duties and privileges of an alderman, This is not, ac- 
cording to the technical distinctions of the common law, the usurpation of an 
office; it is the usurpation of a franchise. 
‘‘ Wrongfully and unjustly holding and presiding at a court of record of a 
borough, in the absence of the bailiffs, is not an usurpation of the office of bailiff, 
for the intruder may have thought it his right or his duty in virtue of his own office 
as recorder or town clerk; yet it is an usurpation of the office of a judge, or of 
the foranchise f holding the court, for which an information may be granted at 
common law.” Rex v. Williams, 1 Bur. 407. S.C. 2 Kenyon, 75. 
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In England there is a remedy at common law, for both kinds of usurpation, by 
an information in the nature of a quo warranto, filed by the attorney general in 
the court of King’s Bench; and, under the statute of Ann, the court may 
besides authorize private persons to proceed in the same manner, in cases of 
usurpation of office. 

This distinctiof in the various kinds of usurpation, does not exist under our 
laws. The 22d section of the act of 1805, establishing the Superior Court, pro- 
vided as follows: ‘* The Superior Court shall have power to issue writs of quo 
warranto, procedendo, mandamus and prohibition, which writs shall preserve the 
forms, and be conducted according to the rules and regulations prescribed by the 
common law.” 

Under this statute, a writ of quo warranto was the proper remedy for both 
kinds of usurpation. The Code of Practice subsequently made provision for 
the form and manner of proceeding; but we do not understand that it re- 
stricted the cases in which the writ could issue before. The only restriction is 
contained in that portion of article 868, which refers to offices conferred in the 
name of the State by the Governor, with or without the consent of the Senate. 

Article 828 defines the writ of quo warranto to be, an order of which the object 
is to prevent an usurpation. This definition clearly embraces usurpation of fran- 
chises as well as of offices. The very case put by article 868, is the usurpation 
ofa franchise. This mandate is only issued, says that article, fer the decision of 
disputes between parties, in relation to offices (fonctions, says the French side) 
in corporations, as when a person usurps the character of mayor of acity. The 
character of mayor is not, technically speaking, an office, but a franchise. See 
also art. 789 of the Code of Practice. 

Itis true that article 870 ordains that, if the judgment be against the defend- 
ant, the court shall direct the corporation to proceed toa new appointment ; but 
the legal construction of this article, taken in connection with those that precede 
it on the same subject matter, is, that such an order shall be made when a new 
appointment is necessary. It is an exception to the general dispositions con- 
tained in the other articles, and does not limit themin any manner. 

‘It is an established rule in the exposition of statutes that, the intention of the 
lawgiver is to be deduced from a view of the whole and of every part of the 
statute, taken and compared together. In construing acts of parliament, the 
courts are not to look only at the language of the preamble, or of any particular 
clause. Ifthey find in the preamble, or in any particular clause, an expression 
not so large and extensive in its import, as those used in other parts of the act, it is 
their duty to give effect to the larger expressions. Indeed a statute ought, upon 
the whole, tobe so construed, that, if it can be prevented, no clause, sentence or 
word should be superfluous, void or insignificant.” Per Lord Tenterden, Doc 
dem. Bywater and Brandling, 7 B. and C. 643.—Rez v. Burckett, Hard. 344. 1 
Shaw, 108. Dwarris on Statutes, p. 21. 

The order to proceed to a new appointment, could not always be made, even 
in cases of usurpation of office. If, after a candidate for the office of mayor had 
obtained a majority of the votes, his competitor should take the oath of office, and 
attempt to exercise the functions thereof, a writ of quo warranto would be the 
proper remedy against him; and yet the judgment rendered in the case could 
not order a new election. 

We are satisfied that the exception was properly overruled. 
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On the merits, the law of the case is contained in the following sections of 
various acts of the legislature. 

The 5th section of the act of incorporation of the city of New Orleans, ap- 
proved on the 17th of February, 1805, provides “that the aldermen shall form 
a council to be called the city council, of which the recorder, for the time being, 
shall, ex-officio, be president, but shall have no vote except a casting vote, unless at 
such time as the council shall resolve itself into a committee of the whole.” 

In 1836 the city was divided into three municipalities, by an act entitled « An 
act fo amend the act entitled an act to incorporate the city of New Orleans, 
approved Feb. 17th, 1805, and other acts amending the same.” 

The 2d section of that act provides, ‘that each municipality shall be gov- 
erned, and its affairs administered by a council, composed of a recorder, and 
the aldermen elected by the wards within the limits thereof.” 

Section 5th of the same act says, “that each municipality shall be governed, 
and the affairs thereof administered, by a recorder, and council composed of 
” and it provides for the time and manner of their election. 

Section 8th of the same act provides, “that the powers and duties of re- 
corders and aldermen shall be the same, within the limits of their respective 
municipalities, as they were before in the city of New Orleans. 

By the Ist section of an act passed in 1840, it is ordained that, the council of 
Municipality No. 2 shall in future be composed of twelve aldermen. 

It is not denied that, up to 1836, the recorder could not vote in the delibera- 
tions of the council, and had only a casting vote; but it is contended that, by 
t he 2d section of the act of that year, the recorder is made a component part of 
the council, and has the right to vote in allcases. It is further alleged that this 
last act being the organic law of Municipality No. 2, its provisions cannot be 
repealed by implication. 

The act of 1836 does not purport to be an original organic law. Its very title, 
as we have already seen, negatives the idea ; and its details and provisions clearly 
show that, it was nothing more than an amendment of the laws existing on the 
same subject before its passage. 

The division of the laws which establish and regulate municipal corporations 
into organic and ordinary, does not exist under our form of government. In the 
country from which we derive our ideas on the subject of municipal corpora- 
tions, the charters of cities were, as their name implies, contracts, entered into 


aldermen ; 


between the corporators on the one hand, and the king or feudal lord on the 
other, by which liberties and franchises were bartered for personal service or 
money. The rights and powers which those charters conferred, were of the 
nature of those secured to the people at large by our constitutions. They were 
intended to be permanent, and could not be lawfully taken away; they were, in 
the true sense of the word, franchises. But the relation existing between our 
municipal corporations and the sovereign, is not the same; and it is strange that 
this fact should continue to be so obstinately overlooked by their officers. 

The twenty-third section of the general provisions of the old constitution 
ordained, that the citizens of the town of New Orleans “should have the right 
of appointing the several public officers necessary for the administration and the 
police of the said city, pursuant to the mode of election prescribed by the legis- 
lature.” This provision constituted the municipal government of this city, a 
subordinate agency for purposes of police and good order. The laws which, 
under that provision, have established and regulate the municipalities, are not 
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contracts; they are ordinary acts of legislation. The powers they confer are 
no longer franchises, in the original meaning of that word; they are nothing 
more than mandates; and those laws may be repealed at pleasure, except so far 
as their repeal may affect rights acquired by third persons under them. They 
are all of the same nature, and must be censtrued and applied in all cases like 
other laws. 

The provisions of the different statutes already cited in relation to the power 
of recorders, must be viewed as if they formed part of one and the same statute, 
and be construed, as far as practicable, so that no clause, sentence, or word in them 
be superfluous, void, or insignificant. 

The 5th section of the act of 1805 ordains that, except in cases when the coun- 
cil resolves itself into a committe of the whole, the recorder shall have no vote, 
except a casting vole. How has this express prohibition been repealed ? 

The argument by which such a repeal is deduced from the 2d section of the 
act of 1836, violates every known rule of interpretation, and can hardly be con- 
sidered as serious. That section says that the council shall be composed of a 
recorder and the aldermen; but it must be construed with reference to all the 
others in pari materia, found in the different laws of the corporation. It is a 
declaratory law, granting no new power. As there is no deliberative assembly 
without a presiding officer, after the act of 1805 had provided that the recorder 
should be ex-officio president of the council, the council was in reality com- 
posed of a recorder and the aldermen; each exercising the functions assigned 
to them by law. This is the legal intendment of the 2d section of the act of 
1836, viewed with reference to the other laws in pari materia. It is identical 
with that of the 5th section, and has been considered by every body so to be, 
since the passage of the act in which it is found. 

The legislature was so careful to leave no room for doubt on this subject, that 
it provided by the 8th section that, the powers, duties and rights of recorders 
should remain the same as they were before. The 2d section was not intended 
to make any change in those powers; and, if it should be conceded that the 
power claimed might at one time have been exercised under it by implication, 
that power was certainly taken away, in the same manner, by the act of 1840. 
The 2d section of the act of 1836 ordains that each municipality shall be gov- 
erned, and its affairs administered by a council composed of a recorder and the 
aldermen. The Sth section of the same act provides that, each municipality 
shall be governed, and the affairs thereof administered, by @ recorder and coun- 
cil composed of aldermen; and by virtue of the 8th section, the powers and 
duties of recorders are to remain the same as they were before. Under the 
construction which it suits the defendant to put upon the 2d section, those three 
dispositions cannot stand together, and the first, or the two last, must give way. 
The defendant contends that the first ought to prevail ; but the law is against him. 
‘“‘ If the latter part of a statute be repugnant to the former part thereof, it shall 
stand, and, so far as it is repugnant, be a repeal of the former part, because it 
was the last agreed to by the makers of the statute.”” Dwarris on Statutes, p- 
31, and the cases there cited. 

If the act of 1840 had never been passed—if the 5th and 8th sections of the 
act of 1836 were not found in it, the 2d section of that act would not give to the 
defendant the power he claims. The law does not favor repeals by implication, 
and “ when there is a difference in the whole perview of two statutes, appa- 
rently relating to the samc object, the former remains in force.” Rex v. 
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Downes, 3 T. R. p. 569. So that if the 2d section of the act of 1836 had stood 
alone, it would not have repealed any part of the 5th section of the act of 1805, 
and the powers of the recorder would have remained the same as before. We 
could not view the different laws regulating the powers, rights and duties of 
recorders as one single statute, and give effect to all their provisions, as it is our 
duty to do, without coming to the conclusion that the defendant has no color of 
right to exercise the powers he claims. 

The opinion of the court is unanimous, clear and decided, that the judgment 
must stand. Judgment affirmed. 
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Lirtrxe et al. v. Brossman et al. 


Defendants authorized an agent to make certain purchases for their account, in these words : 
‘We authorize you to purchase for our account to the extent &c., and to ship to our or- 
der, and to forward to us the shipping documents, when your drafts for the invoice amount 
will meet with due honor.” The agent, having purchased in conformity to his authority, 
drew on his principals for the amount of the invoice, and sold the bill of exchange with the 
bill of lading attached to it. The holders presented the bill of exchange for acceptance, 
but refused to deliver the bill of lading until payment of the bill of exchange. Held, that 
the drawees were bound to accept only on delivery of the bill of lading. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Barker, for the appellants. Benjamin and Micou, for the defendants. 

The judgment of the court was pronounced by 

Eustis. C. J. This action is brought on certain bills of exchange drawn on 
cotton shipped from this port to Liverpool, and accompanied by bills of lading. 
It resembles the suit of Lanfear et al. v. Blossman (ante p. 148), but in this 
case the holder of the bills has sued the drawees of the bills, as well as the 
drawer. An attachment was issued against De Tastet & Co., and they have 
been made parties defendant. The facts in relation to the refusal to accept 
the bills unless the bills of lading were delivered up, do not differ materially 
trom those in Lanfear’s case. Baring, Brothers & Co. were the agents for the 
plaintiffs. But for the course pursued by those gentlemen the bills would have 
heen accepted and paid. ‘The cotton covered by the bills of lading was sold by 
Baring, Brothers & Co., more than a year after the bills of exchange fell due. 
The loss on it was considerable, and the plaintiffs seek to recover the deficiency 
short of the amount of the bills. 

The plaintiffs attempt to fix responsibility on De Tastet & Co., by reason of 
the purchase of the cotton being ordered on their account. The statement in 
the petition is as follows: After the indebtedness of the defendants to the 
plaintiffs in the sum of $59,186 87, with interest, is charged, the reason is 
thus given: ‘for this, that the said Fermin De Tastet & Co. authorized the 
said R. D. Blossman to purchase at New Orleans, and ship for Liverpool, a 
quantity of cotton for their account, and to draw on them for the cost thereof ; 
that in obedience to those orders the cotton was purchased and shipped by the 
said Blossman, and bills were drawn by him to pay for the same, to the amount 
of £11,088 6s. 7d., copies of which are annexed,” etc. It is alleged that 
plaintiffs are the owners of said bills, and that the whole amount thereof is due, 
22 
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by reason of the refusal to accept, pay, Kc. The case was tried before a spe. 
cial jury, who found a verdict for the defendants. The charge of the judge 
was excepted to, and, after an unsuccessful attempt to obtain a new trial, the 
plaintiffs appealed. 

De Tastet § Co. did not accept the bills, because the bills of lading accom- 
panying them were refused to be delivered up. If they are to be made liable 
at all, it must be by reason of the orders they gave to Blossman. These are 
the grounds of the plaintiffs’ action against De Tastet § Co., and on this fact the 
issue is joined, and the cause has been tried, and must be decided as to their 
responsibility. The plaintiffs propounded interrogatories to Blossman, and he 
answered that he purchased the cotton under the orders of De Tastet § Co., 
and the order itself is in evidence. 

Extract from a letter from Messrs. Fermin De Tastet § Co., dated at Liver- 
pool, Oct. 18, 1843: 

** The foregoing being our views, we authorize you, in conformity with them, 
to make purchases for our account to the extent of 2,500—say two thousand 
five hundred bales, gradually as you may have opportunity, and to ship them to 
this port to our order, taking care to give us timely notice for effecting insu- 
rance, and to forward to us the shipping documents, when your drafts for the 
invoice amount will meet due honor ; or you will forward said documents through 
Messrs. Peter Harmony & Co. of New York, when you have occasion to avail 
yourself of those respected friends for the negotiation of your drafts, and it is 
for our interest. They have our instructions on the subject.” 

The bills of exchange were taken with the bills of lading by Robb & Hoge of 
this city, and remitted to Nerins, Townsend § Co. of New York, to be sold 
with the bills of lading on their account, without endorsement or guarantee. 
There was no agreement us to the bills of lading, but it was supposed they 
would follow the bills of exchange. The plaintiffs purchased the bills of ex- 
change, with the bills of lading, in New York, and remitted them to Baring, 
Brothers §; Co. of London, in whose control they both were when the difficul- 
ty occurred in relation to the acceptance. 

By the plaintiffs’ own showing, the bills of exchange represented the price 
of the cotton which they were to pay for, and which the plaintiffs’ agents held 
when they demanded the acceptance. They held the thing sold, which they 
refused to deliver, and exacted the price. Did De Tastet & Co., by their or- 
ders to Blossman, bind themselves to any such onerous and apparently unren- 
sonable convention? They expressly say that, when advices and the shipping 
documents should be forwarded to them, the bills of Blossman will meet due 
honor. With what propriety can a party seek to fix a loss upon a merchant 
giving such orders, when the very basis, or consideration, of the acceptance, is 
thus withheld by his agents. We have already, in Lanfear’s case, assimilated 
the holder of the bill of lading to a vendor. Now what would be thought of 
a vendor, who, under a contract like this, would retain the thing sold, exact 
from the purchaser his note for the price, and, on refusal to give it, at his own 
convenience, in twelve months or so, sell the thing at a loss, and then sue the 
party injured for indemnity. Mason v. Hunt, 1 Douglas R. 297. 

The plaintiffs have no claim whatever on De Tastet § Co. ; there was no de- 
fault on their part; the bills were unlawfully protested, and the parties to them 
are discharged. 

In examining the testimony of the witnesses concerning the usage in New 
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York and London as to delivering up the bills of lading on acceptance of the 
bills of exchange, we have come to the sume conclusion to which we arrived in 
the case of Lanfear. We have in this case the additional testimony of Mr. 
Thomas Baring, a member of the house of Baring, Brothers § Co. He states 
that, “there is no uniform rule as to the custom of requiring payment under 
discount of bills drawn from New Orleans on London, to obtain the delivery of 
bills of lading on cotton against which the drafts are issued, and by which they 
are accompanied ; nor is there any obligation to deliver such bills of lading on 
the mere acceptance of the bills, without’ payment of the amount. The rule 
is uniform to retain the bills of lading until payment in transactions from the East 
Indies, which has been established and followed without exception by the East 
India Company.” 

Mr. Baring’s opinion is in conformity with the mode of doing business of his 
house. He thinks it optional with the bill holder to give up the bill of la- 
ding on the acceptance of the bill of exchange, or to retain it, and that of 
the propriety of parting with this security the holder is the sole judge. 

In relation to the matter of fact of the existence of the custom, we have 
come to the same conclusion as the witness has. As to the rights of the bill 
holder we have formed a different opinion, and have given our views so fully in 
the case of Lanfear, that it is unnecessary to restate them, or to examine the 
questions of law raised by the counsel for the plaintiffs, in his exception to the 
charge of the judge of the Commercial Court. Judgment affirmed. 


Davip, Administrator, rv. CaBourEt. 
An actionto annul a judgment mast be instituted before the court which rendered it. 


PPEAL from the District Court of the First District, Buchanan, J. Da- 
A vid, appellant, pro se. Buisson, for the defendant. 

The judgment of the court was pronounced by 

Eustis, C. J. Weaffirmthis judgment for this reason—that the settlement 
made before the notary, under the order of the judge, dated the 2d March, 1841, 
and which is sought to be annulled in this suit, was made the judgment of the 
Parish Court, by a decree of the 22d March, 1841, and before that court alone 
ought the action to annul the act to have been brought. 

Judgment affirmed. 


ne eer 


Wors.ey et al. ec. BEeNorst. 


Where the certificate of the clerk does not show that the record contains all the evidence ad 
duced on the trial, and there is no statement of facts, bill of exceptions, or assignment of er- 
rors apparent on the face of the record filed within the legal delay, the appeal must be dis- 
missed. 


PPEAL trom the Commercial Court of New Orleans, Watis, J. Mott. 
for the plaintiffs. Grivot, for the appellant. 
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The judgment of the court was pronounced by 

Rost, J. Thisis an appeal from a judgment rendered in favor of the plain- 
tiffs, for the balance of an account of goods sald and delivered to the defendant. 

The record comes up without the clerk’s certificate of its containing all tho 
evidence adduced on the trial below, and without any statement of facts, or bill of 
exceptions, and the appellant did not file any assignment of errors apparent on 
the face of the record within the legal delays. The application of the appellees 
to dismiss the appeal must, therefore, be granted. 
Appeal dismissed. 


Kine v. McGovern. 


Where inan action for wages due for services rendered to defendant by plaintiff as a milkman, 
credit is given to defeadant for a certain amount, he cannot refuse to answer the petition 
antil plaintiff files a detailed account of the payments, composing the amount for which 
credit was given. Per Curiam ; From the character of the parties it is not to be presumed 
that they kept books of account ; and if defendant considered the knowledge of the dates, 
or manner of the payments, material, he might have sought a discovery by propounding in- 
terrogatories to the plaintiff. 


PPEAL from the City Courtof Latayette, Elliot, J. Sever, for the plain- 
A tiff. Carter, for the appellant. 

The judgment of the court was pronounced by 

Survey, J. The defendant was adairyman. The plaintiff was employed 
by him as a milkman to serve his customers. This suit is brought for a balance 
due to King for wages. He alleges that his services were rendered as fol- 
lows: from the 6th November, 1838, to 12th August, 1839, at the rate of $25 
per month; and from the 3d December, 1839, to 2d April, 1842, at the rate of 
$30 per month ; making a total of $859 25. He alleges that, the balance 
due to him is $415, thus giving the defendant a credit for an amount of $444 25. 
There is no demand of interest. 

The defendant filed an exception, in which he pleads that he cannot answer 
the petition, because no detailed account is furnished by the plaintiff showing 
when and how he received the sum of $444 25, of which he acknowledges the 
payment. The defendant prayed to be dispensed from answering, until the 
plaintiff should file a detailed account of his alleged demand, and of said credits. 
The exception was rejected by the court below, and in this we find no error. 
The services rendered, their dates, and the rates of wages, are stated with suf- 
ficient accuracy and fulness. 

As to so much of the plea as calls for a statement of when und how the pay- 
ments credited were made, we consider it untenable, under the circumstan- 
ces of this particular case. From the nature of the vocation of these parties, 
it is not to be supposed that they kept books of account, or that they were in 
the habit of furnishing accounts current as is usual among mercantile men and 
some other classes. The defendant has not pretended, in his exception, that 
the plaintiff kept books, or any written record of their mutual transactions. 
The acknowledgment of a credit made by the plaintiff was honest, and render- 
ed the defence less onerous. It operated to the defendant’s advantage, und not 
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to his injury. If the defendant had not the means of proving the dates or 
manner of these payments, and considered the dates and manner material, he 
could have sworn to their matriality, and have sought a discovery, by propound- 
ing interrogatories to the plaintiff. 

As to the value of the services, it was a question of fact, upon which the 
judgment of the court below does not seem to us erroneous. The defendant 
has not pointed out any error in this respect ; and the rendition of the services 
is expressly acknowledged by the answer. The plaintiff asks for damages ; but 
we do not grant them, because the question of pleading was not frivolous. 

Judgment affirmed. 


ee 
ON 


Bertin, Executor, v. PHILurps. 


Where a slave belonging to a succession is convicted in a prosecution on a criminal charge, 
and the judgment orders the costs to be paid by the owner, the costs are a debt due by the 
succession, and must be presented to the executor for payment in due course of adminis- 
tration, with the privilege established in favor of law charges. No fi. fa. can be legally 
issued from the court of ordinary jurisdiction by which the judgment was rendered. Should 
a fi. fa. be issued and the slave be sold under it, the sale will be null; nor can it be ren- 
dered valid by the fact of the executor’s making no objection to the proceeding, and receiv- 
ing the surplus of the price after payment of such law charges. An executor cannot give 
validity to a sale of the property of a succession, made without observing the forms of law. 


PPEAL from the District Court of the First District, Buchanan, J. 
A The judgment of the court was pronounced by 

Kine, J. This is a petitory action, instituted by the plaintiff as testamen- 
tary executor of W. Porter, deceased, for the recovery of a slave, alleged to be 
in the illegal possession of the defendants, who claim to be his owners. In the 
court below, there was a judgment for the plaintiff, from which the defendants 
have appealed. 

After the death of Porter, the slave in question, who belonged to his succes- 
sion, and had been inventoried as such, was prosecuted under a criminal charge, 
and, upon his conviction, the court ordered the costs to be paid by the owner. 
A fi. fa. was issued under this judgment, in virtue of which the city marshal 
seized the slave in controversy, and, after the usual advertisements, adjudicated 
him to Fisk, for $340. Fisk subsequently sold him to the defendant, Mrs. 
Phillips. The plaintiff contends that, the execution issued improvidently; that 
the City Court was without authority to order the sale of property belonging to 
a succession; and that the estate has never been legally divested of its title to 
the slave. 

The master is personally answerable for the damages occasioned by the of- 
fences committed by his slave, and when the latter is prosecuted in the name 
of the State, notice must be given to the owner, who may exonerate himself 
from responsibility by abandoning the slave, who, in that event, is to be sold for 
the payment of the damages and costs. Civil Code, arts. 178, 180, 181. B. 
& Co. 51, 64. There was no abandonment in the present instance; and we have 
been referred to no law which excepts slaves convicted of crimes from the 
general rule regulating the sale of succession property, and subjects them to 
seizure under executions issued from courts of ordinary jurisdiction for the 
payment of costs. In the absence of such an exception established by law, the 
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slave, who formed a part of a succession under administration, could only have 
been sold under the authority of the Court of Probates. Code of Pract. arts. 
924, 983 et seq. 

The costs which had accrued upon the prosecution constituted a debt due by 
the snccession, and should have been presented to the executor, whose duty it 
would have been to recognise it, with the privilege established in favor of law 
charges, and to have paid it as such, in the course of administration. 

Mrs. Porter, the widow of the deceased, who wes acting as executrix, at the 
date of the marshal’s sale, made no objection to the proceeding, and after the 
adjudication of the slave received the surplus of the price produced, deducting 
the charges for which he hed been sold. This, it is contended, is a confirma- 
tion of the sale. The sale itself was null, and the executrix was without au- 
thority to give validity to an alienation of succession property, made without the 
forms of law. 

Fisk was called in warranty, and the suine judgment rendered in favor of the 
plaintiff against the defendant, was also also rendered in favor of the latter 
against the warrantor. 

We think there is no error in the judgment of the District Court, and it is 
therefore affirmed, with costs; reserving to the defendant, Fis/:, all his rights 
of action against Mrs. Porter, the former executrix of W. Porter, deceased, 
and against the succession of said deceased, if any he have. 

Blache, for the plaintiff. E. A. Bradford, for the defendant and appellant. 
Elwyn, for the party cited in warranty, who also appealed. 


Nr ee ee me 


Micuex. v. Her Huspanp. 


A vendee of property cannot oppose its seizure under a fi. fa at the suit of a party having a 
privilege and mortgage on it, and require the latter to resort to an hypothecary action, or to 
an action of nullity, where his purchase was made after the seizure, and his vendor could not 
have maintained such an opposition. 


PPEAL by the plaintiff from a judgment of the Parish Court of New 
Orleans. Maurian, J. 

The judgment of the court was pronounced by 

Supeut, J. The record in this case exhibits a mass of confused and irregu- 
lar proceedings, which we have carefully examined, but shall not undertake to 
detail in full. We shall refer only to such of them as are necessary to the de- 
cision of this controversy. 

It appears that in the suit of one Roy against Michel, the present plaintiff’s 
husband, judgment was obtained against Michel, and an execution issued, under 
which a slave of Michel’s was seized and sold by the marshal of the City Court. 
Pending the seizure, Mrs. Michel obtained a judgment against her husband, 
with mortgage and privilege for dotal rights, which judgment was registered 
before the marshal’s sale. The return of the marshal upon the /i. fz., and his 
deed, exhibit an adjudication of the slave to Roy, the plaintiff in the execution. 
But it is shown that in reality the bid was made by, and the adjudication was 
made to, A. Dreux, professing to act for account of Roy, who was not present, 


























JUNE, 1846. 


and is not shown ever to have authorized Dreuz to make the purchase. The 
price of the adjudication was $510. The marshal’s return and his deed both 
declare, after reciting the certificate of registry of Mrs. Michel's judgment, that, 
the purchaser (Roy) has retained in his hands the sum of $493,80, the amount 
of the privilege existing on said slave in favor of defendant's wife, in order to 
meet the payment of the same, the purchaser paying the balance to the marsha] 
in ready money. It is admitted by Dreux that, since the sale, the slave has 
always been out of Roy’s possession. It is proven clearly and conclusively by 
the sheriff of St. Bernard, where Roy lives, and to which parish Mrs. Michel 
had subsequently issued an execution, that, upon application being made to Roy 
for the slave, in order that a seizure might be made under the writ, Roy 
answered that he knew nothing, and never had known anything, about the 
slave; that Dreux had bought the slave, but that he never gave Dreuz any 
authority to do so; that if he, Roy, had the slave, he would deliver her up to 
the witness under the writ. This testimony was, in our opinion, improperly 
rejected; it did not contradict, nor vary the sheriff’s return. These facts were 
independent of the return. The return was that no property of Michel's could 
be found in the parish of St. Bernard. That this return is made by the sheriff 
himself, is not inconsistent with the fact of the witness having acted under that 





writ as his deputy. 

After a year had intervened, the plaintiff at last found the slave in New Or- 
leans, and caused her to be seized and advertised for sale. This seizure was 
made, in October, 1844. The slave was sold, in December, 1844, to Mrs. 
Michel. Pending the seizure Dreux filed a third opposition, in which he alleges 
the slave to be his property, by virtue of a purchase from Roy, made in Novem- 
ber, 1844. He alleges also the marshal’s sale to Roy, and that Roy’s title and 
his own cannot be treated as a nullity. He prayed that the slave might be 
delivered to him. 

The court below was of opinion that the plaintiff should have instituted an 
hypothecary action, or an action of nullity. We think the court erred. 

The testimony of the deputy sheriff is unimpeached. Roy’s conduct and 
declarations on that occasion were a sufficient authorization to the plaintiff, so far 
as Roy was concerned, to seize the slave wherever it could be found. It wasa 
waiver of the alleged necessity*ofthe hypothecary action. This course was very 
natural on the part of Roy, who had been made, without his authorization, the 
purchaser of property incumbered to nearly its full value, and with the probable 
prospect of the expense and trouble of a litigation. On Roy’s assurances the 
plaintiff acted, prosecuted her search for the property, and at last discovered and 
seized it. If Roy had himself interfered to arrest the sale and set aside the 
seizure upon this technical ground, we should have rejected his claim as inequi- 
table. But does Dreux stand ina better position? Clearly not. He expressly 
claims as the vendee of Roy. But his purchase is made after the plaintiff's 
seizure. It was made, as we must believe, with a full knowledge of the seizure. 
[t was made with full notice of the superior incumbrance in favor of the plaintiff, 
which is expressly recited in the sale to Roy, wherein Dreux undertook to act 
tor himself. It is clear that Dreux, thus purchasing after the seizure, cannot 
maintain an opposition which his vendor would not have been permitted to main- 
tain. In view of all the circumstances of the case we consider the interference 
ot Dreux unlawful; and that it is time that this expensive and protracted contest 
should be closed. 
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ref ye decreed that the judgment of the Parish Court be. reversed ; 
ah. the opposition filed hy A. Dreuz, there be judgment in favor of S 
Duchemin, wife of Michel; and.that the appellant, A. Dreuz, pay the costs ‘of 
said opposition in the court below, and also of this appeal. 
are, oe Oe eee Barthe and C. Janin, forthe opponent, Dreur. 





Davis v. HonBroox. 


Betting on eléctions being, under the laws of this State, a criminal offence, (stat. 16 March 
1839,) no action will lie to recover from a stake-holder an amount deposited with him as a 
bet. Pér Curiam: A party will not be heard who asks the court to relieve him fram the 
consequences of having violated the law. 


PPEAL from the Commercial Court of New Orleans, Watis, J. Parker 
and R. Hunt, for the appellant. Durant, for the defendant. 

"The judgment of the court was pronounced by 

Eustis, C. J. This is an action to recover from a stake-holder the sum of 
$500, which had been deposited with him as a bet upon the result of the vote of 
Louisiafia upon the late presidential election. The judge of the Commercial 
Court, from which the appeal is taken, thus in substance states the case: 

The facts appear te be that, on the 2d of Augnst, 1844, the plaintiff, E. A. 
Davis, made a bet with A. H. Hays of the sum of $500, dependent on the ques- 
tion whether the electoral vote of Louisiana should be given for Mr. Clay or Mr. 
Polk... In pursuance of this agreement the parties deposited with private bank- 
ers the sum of $1,000, and took a certificate of deposit payable to them jointly. 
Each.of them endorsed the Gertificate, and placed it in an envelope, on the out- 
side of which was written: *+ Not to be oponed until the result of the presiden- 
tial.election in Louisiana is ascertained.” n the inside of the envelope was 
written: “Ifthe vote of Louisiana is cast for Henry Clay, the endorsed cer- 
tifieate ‘of deposit for one thousand dollars, payable to our joint order endorsed 
thereaen, is to be delivered-to E. A. Davis, one of the undersigned. Should the 
vote of Louisiana be cast for James K. Polk, then the certificate is to be de- 
livered to.4. H. Hays, whose name is also hereunto subscribed. E. A: Davis, 
A,. H.. Hays. Ly 

_The.certificate and envelope were placed in the hands of the defendant A. M. 
Holbrook, as stake-hulder. On the 12th of November, 1844, after the result of 
the. election in the. city and adjoining parishes was ascertained, but before that 
of the election in the State could be. known, W. H. McCardle, who had been 
the agent of Davis in making the bet, and had furnished the money on his 
behalf, addresseda letter to Holbrook instructing him not to give up the certifi- 
catesof deposit for $1,000, placed in his hands by McCardle, without further 
instructions from .Davis.. The electoral vote was cast for Mr. Polk, and, not- 
withstanding the notice given by McCardle for Davis, Holbrook delivered up the 
certificate to Hays. The present action is brought to recover from the defend- 
antthe amount. of the stake put up by-the plaintiff—the sum of $500. 

The plaintiff states. as his reason for attempting to stop the payment of the bet: 
that frauds were practiced in the election in the parish of Plaquemine, which 
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changed the result of the vote of the State; but no evidence in reference to this 
matter was offered on the trial, and the right to recover from the defendant rests 
solely on the notice given to the defendant not to pay over the stake. 

The judge of the Commercial Court decided the case in favor of the defend- 
ant on the broad principle that, no party who has violated the law ought to re- 
ceive the assistance of a court of justice to relieve him from the consequences of 
his unlawful conduct, the law leaving such parties where it finds them. There 
have been other grounds of defence taken in argument, but as this question is of 
importance, and has been fully discussed at bar, we proceed to decide it. 

The right of the party making a bet to recover the money deposited with a 
stake-holder, after notice not to pay over, is examined in the case of Vischer v. 
Yates, 11 Johnson, 29. The opinion of Judge Kent is relied upon by the coun- 
sel as conclusive on the subject. A thorough analysis of this very learned 
opinion would be rather a matter of legal criticism, without any particular ad- 
vantage to our jurisprudence, or to the investigation of the principles which lie at 
the root of this case. We will state our conclusions after an attentive conside- 
ration of the reasons on which that opinion is based. The decision in that case 
professedly rests upon the English rule that, on the disafirmance of an illegal or 
void contract, before it has been carried into effect, and while the money 
remains in the hands of the stake-holder, each party ought to be allowed to 
withdraw his own deposit. Courts in England will not assist either party, 
as against the other, in respect to these illegal contracts; but they will not per- 
mit a stake-holder, who is no party in interest in the contract, to avail himself of 
his possession to protect himself under the illegality of the contract. Judge 
Kent considers these principles not only to be-the settled law, but their opera- 
tion salutary in discouraging the practice of betting on elections, and that the 
English rule is most fit and effectual in putting an end to it. 

Were we deciding s case under the law of England, or New York, it would 
be with the greatest caution that we should dissent from this high authority ; 
but we are obliged in our decisions to be guided by the rules of our own juris- 
prudence. We find the English decisions based upon a rule which, in the arti- 
ficial condition of that nation, may be politic, just, and salutary in its operation, 
but founded upon distinctions which, according to our polity, are inadmissible. 
For instance their courts take a distinction between contracts that are immoral 
or criminal, and such as are simply illegal and void. Assistance is given to par- 
ties in the latter case to receive back money paid. Our Code declares that an 
obligation without a cause, or with a false or unlawful one, can have no effect, 
and the contract, which is illegal, is held, ipso facto, to be immoral. Money lost 
at play in certain cases can be received back in England, and in New York, by 
virtue of statutory provisions; but by our law, where the winner could not recover 
his bet, the loser has no action to recover back what he has voluntarily paid, 
unless he has been cheated. Civil Code, art. 2953. We cannot adopt the 
English rule on this subject; and even under this rule the plaintiff in this case 
could not recover, for betting on elections is criminal in Louisiana. 

This case of Vischer v. Yates was reversed by the Court of Errors, 12 John- 
son, p 1, ( Yates v. Foot); it was then determined that, where money is de- 
posited with a stake-holder on an illegal wager, and the bet has been lost and 
won, no action lies, after the event has happened, by the loser against the stake- 
holder to recover back his deposit, which still remains in the hands of the stake- 
holder, and which he has had notice not to pay over to the winner. The 
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attempt to stop the payment in this case was made after the event—after the bet 
was lost and won; the election had taken place, but the result was not known. 

In the case of Babcock v. Thompson, 3 Pickering, 449, though the action was 
brought by the loser against the winner, the very general terms in which Chief 
Justice Parker states the law render his opinion not easily to be reconciled with 
the opinion in the case of Vischer v. Yates, as delivered by Judge Kent, and 
with the English rule adopted by him. ‘ Where a party acts illegally,” says 
Judge Parker, “ he is to suffer the loss of his money as the consequence, if the 
money is sought to be recovered, except where he may have a remedy under 
the particular provisions of some statute. Here is a case of gaming, accom- 
panied with cheating. Clearly if the gaming had been fair, the laW would 
give no remedy. ‘The only question then is, whether the fraud will alter the 
case. We think it will not. Ifa man thus voluntarily puts himself in a condi- 
tion to be cheated, through his illegal acts he cheats the government and the 
other person chéits him, and they must be left to settle the matter between 
themselves.” ; 

Chiet Justice Marshall, in the case of Armstrong v. Toler, 11 Wheaton, 258, 
lays it down as a general principle, which is perfectly settled, that no action can 
be maintained on a contract, the consideration of which is wicked in itself, or 
prohibited by law. The effect of this principle upon collateral and subsequent 
contracts is the subject of controversy; but the late Supreme Court very 
properly refused to permit a debtor, who had placed property in the hands ofa 
third person for the purpose of defrauding his creditor, to recover it back, and 
thus enabled the holder of the property to retain what did not belong to him, 
and based their decision on the stern morality of the Roman law. Gravier’s 
eurator v. Carraby’s executor, 17 La. 131. A contract must have a lawful 
purpose ; and if it have an unlawful cause—if it be contrary to good morals, or 
public order, it can have no effect. Civil Code, arts. 1772, 1887, 1888. Pothier, 
Obligations, § 43 et seg. Bartle v. Coleman, 4 Peters, 186. ‘+ Where the con- 
tract grows immediately out of, or is connected with, an illegal or immoral act, a 
court of justice will not lend its aid to enforce it; and if the contract be in fact 
only connected with the illegal transaction, and growing immediately out of it, 
though it be in fact a new contract, it is equally tainted by it.” Armstrong v. 
Toler, loco citato. 

The safety and success of our institutions depend upon the purity of the elec- 
tive franchise, and the substitution of a desire of gain to the exercise of that free 
and unbiassed judgment which an elector is bound to exercise in the choice of 
those to whom political power is to be entrusted, is so fraught with disasterous 
consequences, that they cannot be considered without alarm. The addition ofa 
spirit of rapacity to the already too ardent excitement growing out of the strug- 
gles for ascendancy between parties, tends to produce results which must termi- 
nate in putting an end to this great experiment of self-government which our 
republic offers to the world. Where the masses are large, betting on elections 
produces rarely any effect on the result; but where the number of voters is 
small, and their places of residence are distant and scattered over a large sur- 
face, the money bet on an election may control the result, and the election of 
magistrates depend, not on the judgment of the electors, but upon the rapacity 
of those who are struggling to win their bets. Our elections, if such proceed- 
ings were tolerated, would cease to be the choice of the people of those who are 
to administer their affairs, but become a disreputable game of desperate chance 
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and profligacy. The legislature with a view of preventing this abuse, subjected 
any person directly, or indirectly, betting on any election, to prosecution by in- 
dictment or information, and imposed a fine on the offender of not less than the 
amount bet, nor of more than double that amount. By the same law the action 
of the prosecuting officer of the State is quickened, by positive directions, to re- 
port the names of the offenders to the trustees of the common school fund of each 
parish, who are the recipients of the fines; and it is made the duty of judges 
throughout the State to give this act especially in charge to grand juries at every 
term of their courts. Laws of 1839, p. 92. 

A party cannot come into a court of Louisiana, and invoke the assistance of 
the very judge, whose voice has just been heard, in the interest of public order, 
in warning the good people of the State against transgressing this law, to aid him 
in recovering money, which he had placed in the hands of another for the pur- 
pose of violating it. " 

The plaintiff bases his right of recovery on the contract which he has made, 
and that contract the law will not permit him to mention. Before the question 
whether the stake-holder shall be permitted to retain what does not belong to 
him, stands another which overshadows it, which is, whether the plaintiff can be 
heard when he asks the assistance of the conrt to relieve him from the conse 
quences of having violated the law. It is our duty to say that he cannot. The 
law leaves him where his conduct has placed him. 

The Supreme Court of the United States, in the case of Bartle v. Coleman, 
4 Peters, 189, says: ‘‘ Ifeither has sustained a loss by the bad faith ofa particeps 
criminis, it is but a just infliction for premeditated and deeply practised fraud, 
which, when detected, deprives him of anticipated profits, or subjects him to 
unexpected losses. He must not expect that a judicial tribunal will degrade 
itself by an exertion of its powers, by shifting the loss from the one to the other, 
or to equalize the benefits or burdens which may have resulted by the violation 
of every principle of morals and of laws.” 

The judge who tried this cause referred the plaintiff’s petition to the attorney 
general, which is the only disposition which a court of justice could make of it. 

Judgment affirmed. 





THE Seconp Mounicipatiry or New Or.Leans v. TULANE. 


Under the stat. of 14 March, 1839, s. 4, establishing the Commercial Court of New Orleans, no 
judgment rendered by that court can be reversed on appeal, for want of jurisdiction in the 
lower court. 


PPEAL from the Commercial Court of New Orleans, Watts, J. Rawle; 
for the plaintiffs. G. B. Duncan, for the appellant. al 

The judgment of the court was pronounced by 

Eustis, C. J. This action is brought to annul two leases of lots belonging 

to the plaintiffs, on the ground that certain buildings, which the lessee was bound 

to put up on the premises within a certain time, have not been erected, and for 

the sum of $1000. There is a prayer for general relief. The judge of the 

Commercial Court annulled the leases, and allowed the plaintiffs $180, we pre 


sume, for rent. The defendant has appealed. 
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The lessee was bound to erect certain buildings on the lots, previous to the 
1st of January, 1843. In the event-of his not complying with the condition 
assumed by him to build, the amount of notes for the first three years rent was 
to be forfeited; but if the lessee kept the lots, and did not build on them ac- 
cording to contract, it could hardly be expected that he should have them free 
of rent. 

The buildings were not erected, and the lease was properly cancelled by the 
judge of the Commercial Court, and there is no error in the allowance of rent. 

There can be no reversal of the judgment of the Commercial Conrt on the 
ground of want of jurisdiction. It ought to have been pleaded in the court be- 
low. Laws of 1839, p. 42, s. 4. 11 La. 389. 


Judgment affirmed. 





Tae New Or.eans ImprovEMENT AND BANKING CoMPANY v. 
WALKER et al. 


The certificate of the clerk that, the record of appeal “contains a true and complete transcript 
of all the records, documents, and proceedings had in the case,” and of the judge that, it 
“ contains all the matters of factupon which the case was tried,” are insufficient; and, in 
the absence of any assignment of error, statement of facts, bill of exceptions, or other means 
by which the case can be examined on its merits, the appeal must be dismissed. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Marsoudet, 
for the plaintiffs. Bartletie, for the appellant. 
The judgment of the court was pronounced by 
Kine, J. The plaintiffs move for the dismissal of this appeal. The certifi- 
cate of the clerk is that, the record “ contains a,true and complete transcript of 
all the records, documents and proceedings had in the case wherein,” &c. The 
certificate of the judge is that, it ‘contains all the matters of fact upon which 
the case was tried, in the first instance.”” These certificates are clearly insuffi- 
cent. They do not show that the record contains all the evidence upon which 
the cause was tried. There is no assigment of errors, statement of facts, bill 
of exceptions, or other means furnished by which we are enabled to examine 
the merits. The plaintiff has asked for damages for the frivolous appeal. The 
dismissal having been claimed, they cannot be allowed. 
Appeal dismissed. 





baad Van RENSELAER v. HonBroox. 


Where the lessee of a building fails to pay the rent when due, he may be expelled in the 
summary manner authorized by arts. 2682, 2683 of the Civil Code. The lessor cannot be 
required to resort to a direct action to annul the lease. 


PPEAL from the City Court of New Orleans, Collens, J. Howard, for 
the plaintiff. C. S. Hunt, for the appellant. 
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The judgment of the court was delivered by 

Rost, J. This is a suit to recover, for non-payment of the rent, the posses- 
sion of a store rented by the plaintiff to the defendant, The court below gave 
judgment in favor of the plaintiff, and the defendant appealed. 

We are of opinion that the judge of the court below has taken a correct 
view of the facts of the case, and we concur with him that, in a case like this, it 
is not necessary to resort to a direct action to annul a lease, if there be one, the 
law having declared that the immediate consequence of the failure of the tenant 
to pay the rent when it becomes due, is to vest in the landlord the right of de- 
manding his expulsion; and the law having further given to the City Court 
special jurisdiction, ‘in all actions instituted by landlords against tenants, for 
the possession of real property.” Civil Code, art. 2682. Act of 10 March, 
1838, ss. 4, 5, p. 56. Judgment affirmed. 





Succession or DvucLOSLANGE. 


Irregular successions must be administered like other successions. They may be accepted, 
either with the bensfit of inventory, in which case they must be administered as other suc 
cessions accepted in that manner, or purely and simply, when no administration is neces 
sary, unless on the contingency provided for by art. 1005 of the-Civil Code. 

An irregular succession is not necessarily a vacant succession. 

Heirs of age who accept a succession purely and simply, may take possession of it, pay its 
debts, and divide it among themselves, without the appointment of an adminisirator, or the 
intervention of the Court of Probates. The creditors may require an inventory and secu- 
rity from the heirs who have thug accepted, in the manner provided for by art. 1005 of the 
Civil Code, and, on the failure to farnish such security, may require that an administra- 
tion be appointed. 


PPEAL from the Court of Probates of New Orleans. Bermudez, J. 
The judgment of the court was pronounced by 

Kine, J. Eulalie Ducloslange died in the city of New Orleans, leaving 
neither asceadants nor descendants, nor legitimate collateral relations. She 
left, however, a surviving husband, from whom she had not been separated from 
bed and board. Shortly after her death, her natural brother, Phillip Duclos- 
lange, presented a petition to the Probate Court, in which he represented him- 
self, his three sisters, and the children of a deceased sister, to be the heirs of 
Eulalie, and claimed the administration of her succession. Ternoir, the survi- 
ving husband, opposed the appointment of the applicant, claimed the succession 
as having fallen to him, and prayed to be put in possession of it, under arts. 
918, 924 of the Civil Code. The probate judge determined that the succes- 
sion was vacant, overruled the opposition of Ternoir, and appointed Phillip 
Ducloslange the curator. From this judgment Ternoir has appealed. 

Among the few rules which govern irregular successions, and prescribe the 
formalities by which those who are called to them are to be put in possession, 
we find none which require that they shall be administered differently from other 
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successions, when an administration becomes necessary. We think it results , 


from a comparison of the various articles of the Code relating to successions, 
that irregular successions may either be accepted with the benefit of inventory, 
in which event they are to be administered under the rules prescribed for the 
administration of beneficiary estates, or that they may by accepted purely and 
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Succession or Simply by the person called to the inheritance, when:no administration would be 
SE. required, unless under the contingencies stated in the 1005th article of the 
Code. They are clearly not to be regarded as necessarily vacant. A succes- 
sion is vacant when no one claims it, or when all the heirs are unknown, or 
when the known heirs have renounced it. Civil Code, art. 1088. In the in- 
stance now under consideration, two classes of persons, the natural brother and 
sisters and the surviving husband, were present, both claiming the inheri- 
tance. The former, under the 917th article of the Code, which gives the 
estate of the natural child, whose father and mother have died before him, to 
the natural brothers and sisters and their descendants ; and the latter under the 
918th article, which calls to the inheritance of the wife, the surviving husband, 
not separated from bed and board from her, when she has died without leaving 
lawful ascendants, descendants, collateral relations, or natural children, duly 
acknowledged. 

The probate judge erred in considering the succession to be vacant, and the 
appointment of a curator to it was irregular. 

But it is contended that an administration is required upon every succession, 
whether the heirs be present or absent; and that Ternoir, having alleged in his 
opposition no better right in himself to the administration, the appointment was 
properly conferred on the applicant, P. Ducloslange. 

The first of these positions we think untenable. The articles of the Codes, 
and the decision of the Supreme Court, relied on as favoring that view, all relate 
to beneficiary successions. Civil Code, arts. 1034 to 1040. Code of Pract. art. 
976. 6La.212. Heirs of full age may accept, purely and simply, a succession 
falling to them, take possession of it, pay its debts if any exist, and make a parti - 
tion of it among themselves, without the appointment of an administrator, or 
the intervention of the Court of Probates. It is true, the creditors may re- 
quire an inventory, and security from the heir who has accepted the succession 
unconditionally ; and that, upon his failure to furnish the security, an administra- 
tor is to be appointed. Civil Code, art. 1005. 

In the case of Erwin’s Heirs v. Orillon, 6 La. 212, the Supreme Court could 
not have intended to decide that, a succession should, of necessity, be adminis- 
tered by an administrator or curator, even when accepted unconditionally. The 
question was not then before the court ; the subject under discussion was a bene- 
ficiary succession. If the opinion is to be understood as contended for by the 
appellee's counsel, it will stand in conflict with the textual provisions of the Code. 

The appointment of a curator, or administrator, does not seem to be contem- 
plated by the Code, as a prerequisite to putting in possession the person called to 
the inheritance of an irregular succession. The only officer whose appointment 
is required for that purpose, is a person to defend the interests of the absent 
heirs, in the event of there being any. Civil Code, art. 924. 

When the husband presented himself, claiming the succession of the de- 
ceased, al] further proceedings upon the application for the administration should 
have been suspended, until he had produced proofs in support of his claim ; 
and, if these had been sufficient, the court should have put him in possession 
upon his complying with the previous requisites of the Jaw, and have dismissed 
the application for letters of administration. 

x It is, therefore, ordered that the judgment of the Probate Court be avoided 

and reversed, and the cause remanded, with instructions to the judge to hear 

and determine upon the application of Jean Temoir to be put in possession of 
the succession of Eulalie Ducloslange, deceased, as hcr surviving husband ; the 
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appellee paying the costs of this appeal; the costs of the lower court, to abide gy 
the result of the litigation there. , ve 
Benjamin and Micou, for the appellant. Grivot and Roselius, contra. 





Tue State v. GRAILHE. 


One who pleads his own cause, though an attorney at law, must be regarded as any other 
citizen, and may be punished for a contempt of court under art. 131 of the Code of Practice. 


PRINTED petition for a re-hearing in the case of Grailhe v. Hown, re- 
A ported at p. 140 of this volume, having been presented by the plaintiff, an 
attorney at law, on the 8th of June, the court, per Suipevt, J., caused the fol- 
lowing order to be entered on the minutes : 

*‘ A brief for re-hearing, signed by the plaintiff, an attorney and counsellor at 
law, has been this day laid before us in this case, in which the opinion was read 
last Monday by the Chief Justice, as the organ of the court. The language of 
this brief is extremely disrespectful, and the court cannot consistently with its 
duty receive a brief expressed in such language. By art. 486 of the Code of 
Practice it is declared that, ‘‘ advocates must plead their causes with propriety 
and decency. ‘They must not indulge in personal remarks against the parties, 
nor lose sight of the respect due to the court,” &c. 

‘‘ It is therefore ordered that, the clerk do take the said brief off the files of 
the court, and return it to the plaintiff.” 

On the 9th of June, the court ordered an attachment to be issued against Aler- 
ander Grailhe, returnable the next day, directing him to be brought before the 
court “to answer for a contempt of court committed by a petition for a re-hear- 
ing, presented by him to the court on the 8th inst., in the case of the said 
Grailhe v. John Hown, No. 5859.” 

The petition was in French. The following extracts will show the grounds 
for considering it a contempt : 

‘* La pétition en révision de l’appelant expose trés respectueusement : 

‘* Que le décret rendu par cette cour, dans ce procés, est une violation flagrante 
du texte formel de la loi, de lesprit, du motif, et du but évident du législateur ; 
que l’exposition des motifs qui sont la base de la décision, renferme contre l’ap- 
pelant une imputation grave et blessante, qu’il est de son devoir et de son-hon- 
neur de repousser, comme essentiellement gratuite de la part de la cour. 

¥ * * 7 . 

‘** Le raisonnement par lequel la cour est arrivée 4 l’adoption des motifs 
‘et du jugement du premier juge, est sans force en principe et en droit. 
L’appelant ne fera point a ce raisonnement/!’honneur d’une réfutation séri- 
euse; parce qu’il ne contient pas une seule idée, une seule proposition, un 
seul argument qui n’ait été a l’avance prévu, examiné, réfuté et anéanti d’une 
maniére victorieuse, dans le mémoire imprimé, soumis 4 la cour avant les plai- 
doiries. Tout esprit libre de préjugé reconnaftra, aprés un examen grave, qu'il 
est de la nature de la question soumise A la haute considération de la cour, de 
ne pouvoir étre traitée, que par l’un des procédés de logique et de raisonnement 
exposés dans ce mémoire. Lacour elle-méme a sanctionné la vérité de cette 
assertion, puisqu’afin d’arriver 4 son étrange conclusion, elle a été forcée de se 
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ma «¢ . } 
i: PATE Resor une logique nouvelle, ét d’admettre comme vrai, par une pétition de prin- 
dipe, le point le plus rebelle et le plus antipathique A la loi sur la matiére. 

i ‘* La cour repousse d’abord ma demande, comme 6étant contraire 4 l’équité. 
J’ai donc réclamé une chose injustement; j’ai donc voulu m’approprier le bien 
de mon voisin! J’ai donc commis une tentative immorale, que réprouvent et 
flétrissent également les lois de l’honneur et de la morale? J’ai donc tenté 
de rendre les tribunaux de mon pays, et toute cette magistrature, a qui je désire 
conserver la premiére place dans l’ordre de mon ‘estime et de mes respects, com- 
plice d’un cupide projet?’ S’il en était ainsi, oui je serais bien coupable! 
Mais, si ce reproche, aussi grave qu’inexplicable, qui descend du haut d’une 
cour supréme sur un simple justiciable, n’était en réalité qu’une imputation 
ambitieuse, inventée tout exprés par l’orgarie de la cour, pour la nécessité d’un 
raisonnément, n’aurai-je point le droit de dire 4 cette cour: Vous avez voulu, 
par un artifice déplorable, faire tomber sur moi votre injustice, que je puis subir, 
et un grave reproche qui ne peut point m’atteindre ! Vous avez donc, par un 
seul jugement, prétendu troubler et méconnaitre tout ensemble, des principes 
certains de nos lois, et les bases éternelles des rapports du juste et de l’injuste ! 
Depuis quand, la simple invocation de la maxime qu’il faut rendre 4 chacun ce 
qui lui est dQ, sera-t-elle qualifiée de demande contraire 4 ’équité? Rendre a 
César ce qui appartient 4 César, et 4 Dieu ce qui est 4 Dieu, ne s’est-il point 
toujours entendu de ce que la conscience exige, et de ce que la loi positive 
prescrit? Ne s’agit-il point ici des préceptes de Dieu, et de la puissance 
qu’ici-bas ila investi de son autorité? Depuis quand des juges auront-ils 
Yaveugle témérité de qualifier de contraire a l’équité, une demande en rem- 
boursement d’une avance, faite par l’autorité, et sous la sanction de la loi? Est-ce 
une avance dont je réclame le remboursement? Voici le texte de la loi, que 
chacun decide, sans commentaires : 

** ¢ Code civil, art. 672. Le voisin qui a méme refusé de contribuer a l’éléva- 
tion de ce mur, conserve toujours le droit de le rendre mitoyen, en payant a 
celui quien a fait l’'avance, la moitié de ce qu’il en a-cofté pour le faire batir, 
suivant les régles ci-aprés établies.’ ” 

‘** Ce reproche aussi téméraire qu’injuste, retombéra donc sur le législateur, 
auteur de cette loi que la cour a voulu méconnaitre, par je ne sais quelle fatale 
préoccupation d’esprit! Hé bien, décriez l’euvre du législateur, contestez A 
ses veux la prééminence qui leur est due; substituez vos vues étroites et re- 
streintes, comme celles de tout individu, aux siennes, qui ont la portée et |’éten- _ 
due de cellés de tout un peuple. Mettez a la place de sa sagesse et de ses 
lumiéres, grandes comme celles de tous les siécles et de tous les temps, votre 
propre sagesse, faible et fragile comme votre nature. Remplacez l’équité du 
législateur, consacrée en caractéres ineffacables dans le livre de ces lois, et qui 
ne peut étre que l’interpréte fidéle des relations éternelles du juste et de l’injus- 
te entre toute chose, par vos notions d’équité, incertaines, vacillantes, mobiles, 
comme toutes les opinions individuelles, et dites, 0) vous conduira ce fatal sys- 
téme, si ce n’est au plus déplorable désordre, a l’anarchie judiciaire la plus com- 
pléte ? 





«La cour, disposée 4 ne ne point appliquer au procés l’art. 672 du Code Civil, 
quoiqu’il n’ait été faifque pour les cas de cette espéce, a di recourir dans son 
égarement, afin de trouver un point d’appui quelconque a l’art. 680, qui n’a ni 
similitude ni analogie avec la question 4 juger; tandis que l'article 679 aurait 
forcé la cour 4 revenir sur ses pas, et A reprendre la seule voie légale a suivre 
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dans l’examen de ce procés. L’art. 679 est ainsi congu: ‘ Le voisin qui nie 
pas contribué a l’exhaussement, peut en acquérir la mitoyenneté, en payant la 

moitié de la dépense qu’il en a codté, et la valeur de la moitié du sol fourni pour 

l’excédent d’épaisseur, s’il y en a.” 

«« D’aprés cet:article, que la cour ignore probablement, quedevient |’insouten- 
able nécessité, de donner avis au voisin qu’on .va construire, afin de pouvoir 
exiger de lui la moitié du cot primitif du mur? Y a-t-il dans l'article 679 un 
seul mot qui vienne a l’appui du systéme de la cour? Ne résulte-t-il pas forcé- 
ment de la saine interprétation de ses dispositions, que l'article 671 a été mal 
interprété, malentendu? J’ignore si, sur un examen plus approfondi, la cour 
se fera honneur de revenir de sa premiére erreur; mais je ne crains point 
d’avancer, qu’aucun article de notre Code n’a jamais été plus mal compris, ni 
plus maladroitement appliqué, quoique le motif et le but du législateur, soient 


d’une grande évidence pour tous les yeux. 
* . * . * + 


‘*I] est vrainment déplorable d’étre forcé de relever de pareilles erreurs, dans 


les motifs d’un jugement en dernier ressort. 
* * * + t * 


‘* La courdans une phrase lacédémonienne, dont on pourrait retrancher encore 
le premier mot, pour la rendre plus nette et plus digne du langage judiciaire, ‘ 
reconnait que le jugement dont est appel a violé la loi, en refusant d’accorder a 
appelant les intéréts dus de plein droit, et formellement réclamés. Quel était 
donc l’impérieux devoir de la cour! On croira peut-étre que c’était d’infirmer 
le jugement. Non. C’est la marche trop simple de la justice vulgaire! I] faut 
dla cour avec des allures autocratiques, des distinctions et des sibtilités dignes 
des meilleurs temps de la scolastique! D’ailleurs le jugement du premier juge 
est si irréprochable, qu’il faut bien se garder d’y toucher, méme au risque de 
commettre un déni de justice, qui aprés tout n’est point le plus grand tort d’un 
juge ; car, mieux vaut encore le juge qui se tait et s’abstient, que le juge qui se 
trompe ; le jugement de celui-ci peut léser beaucoup d’intéréts, l’autre les laisse 
in statu quo. Le décret de la cour inférieure, quoique violant la loi, restera 
donc confirmé: Voila un spectacle bien édifiant, bien encourageant pour.les 
justiciables de la Louisiane! La Cour Supréme reconnait, proclame !’erreur - < 
du premier juge, et refuse de la réparer, en se fondant sur deux motifs, dont je 


vais examiner 1A force et la validité, &c. 
. * = * * 


‘* Si donc il est hors de doute que la demande en révision soit purement facul- 
tative, comment la cour aura-t-elle le courage de se refuser a l’infirmation d’un 
jugement qu’elle reconnait contenir une violation de la loi, parce que je n'ai 
point fait une chose qui n’est point obligatoire, et que la loi a abandonné a mon 
jugement, et a ma libre faculte ? 

‘* La seconde conclusion est tout aussi insoutenable ; le droit d’appel d’un juge- - 
ment, sans l’intervention d’un juri, ne peut dépendre de la vaine et tres sou- 
vent oiseuse formalité d’une demande en revision. Rien dans nos lois ne 
peut autoriser un pareil sentiment. Dans l’affaire de Lambeth v. Burney, rap- 
portée dans le 3me volume du Recueil de Robinson, l’ancienne cour a décidé 
un point qui n’a aucune espéce d’analogie avec celui-ci; cependant il est évi- 
dent que, sans avoir pris le soin de l’examiner, la cour a pris cette décision pour 


base de la sienne. 
- * * * * . * 


‘‘ Quel rapport, quelle analogie, je le demande, la cour a-t-elle pu trouver en- 
24 
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: ite co cas, ot celui qu’elle était appelée a décider? Et voild -pourtant 4 quelles 
rpgrettables erreurs, conduit cette vaine et fausse science des compilateurs de 
décisions judiciaires. ; ' ‘ 

“« Ma tiche est remplie avec conviction, avec .indépendance; que la cour 
remplisse la sienne, dominée par les mémes sentiments. Quoi qu’il advienne, 
ma conscience et ma raison me disent que, mieux vaut encore étre le perdant 
que: le juge qui a prononcé. ; 

« Par ces motifs, ’appelant.conclut a ce qu’il plaise a la cour lui accorder une 
nouvelle audition de cause; et, A défaut d’icelle, dter et effacer du jugement 
rendu les termes ou expressions d’oi il résulte contre’ l’appelant, le reproche 
@’avoir porté devant les tribunaux une action, dont le but est contraire a 
Péquité.” 

On the next day Grailhe was brought into court, when he presented the fol- 
lowing paper : ‘ 

‘* The appearer coming into court, begs leave to file this his peremptory ex- 
ception, in perpetual bar of the proceedings commenced against him : 

‘1. The proceedings in this case are contrary to law, repugnant to the nature 
of the offence imputed to this appearer, and contrary to the uniform usages of 
the courts of justice of this State, in similar cases. 

“2. He further says that, the charge brought against thisappearer, by the 
Supreme Court, wasan act of absolute impossibility at the moment the writ 
of attachment was issued against this defendant’s person; that at that time the 
petition alluded to was not legally before the court, in consequence of any act of 
this defendant. 

«3. That by virtue of an order and judgment enteredon the minutes of this 
court, on the 8th instant, at 10 o’clock, A. M., which judgment is in the following 
words and figures : ‘It is therefore ordered that the clerk do take the said brief 
off the files of the court, and return it to the plaintiff,’ the minutes and records 
of this court were instanter expunged of the exceptionable document; that no 
trace thereof could remain before the court, and that this appearer was sen- 
tenced to take back said petition. 

‘4. That by such a proceeding and final judgment, this courthas absolutely 
and forever divested itself of any further jurisdiction or consideration touching 
the nature and character of said document; that this appearer, has not, since 
the rendition of the decree above recited, by any means whatsoever, attempted 
to press upon the court the further consideration of said petition. 

«5. That the decree of the 8th instant shows conclusively that the aforesaid 
petition was read, examined, construed, deliberated upon, and finally decreed 
by the Supreme Court. 

“«6. That the summary proceedings in matters of prosecution for contempts 
of court, partake of a criminal action ; that their object and end is to inflict a 
corporeal and pecuniary punishment; that no one can be tried and sentenced 
twice for the same act, either real or imaginary ; that the contempt, if any ex- 
ist, complained of by the Supreme Court, has been tried once, and this appearer 
sentenced. , 

«7. That a seconddecree or sentence of this court against this appearer, for 
the same act, would constitute an act of violence, and a monstrous abuse of the 
powers entrusted to this court. 

“‘ Therefore, this appearer prays that, the present peremptory exception be 
raaintained as a perpetual bar against the present proceedings; that the writ of 
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attachment issued in this case be dissolved, and that he be dismissed with costs.""> Tag Brats 

Another paper was also presented by the defendant on the same day, in the Guatiie’ 
following words: m 

* In case the peremptory exceptions presented as a perpetual bar to the pre- 
sent prosecution should not be maintained by the Supreme Court, then this ap- : 
pearer, for answer to the charge brought against him, says: 1. That he is the 
author of the petition in question. 2. That he delivered the same to the clerk 
of this court, to be filed. 3. That said petition contains no insult against the 
SupremeCourt ; that in vain will be sought therein a single word or expres- 
sion of abuse, vituperation, or contempt against the Supreme Court, or any of 
its members. 4. That the language reprobated by law is not to be found in the 
document in question ; that said petition does not contain a single word which 
cannot properly be-used before any of the highest courts of judicature of any 
country. 5. That this appearer has not exceeded the limits of his rights and 
privileges, and as for his feelings and thoughts, he is answerable to no earthly 
tribunal. Therefore he prays, thatthe writ of attachment be dissolved, and that 
he be hence dismissed with costs,” &c. 

The Attorney General appeared for the State. 

The judgment of a majority of the court was pronounced by 

Eustis, C. J.* Although it will be difficult to find in the opinion of the court 
in the case of A. Grailhe, appellant, v. John Hown, the least pretext for the act 
which is the subject of this prosecution, yet, in order that the wantonness of the 
attack upon the court may be properly appreciated, we will proceed to read it. 
[The chief justice here read the opinion referred to, which will be found in the 
report of the case of Grailhe v. Hown, ante p. 140.] 

It will be perceived, that the difference between the price of the wall in 1838 
and 1844 was the prominent subject matter in dispute between the ‘parties, the 
defendant being willing to pay for the value of the wall at the time he first used 
it in 1844, and the plaintiff insisting on recovering its cost in 1838. There was 
also a dispute about a trifling sum of interest, which, if the court below had 
allowed it, would have been less than eight dollars at the date when the appeaj 
was taken. In the petition was also a demand for the additional sum of three 
hundred dollars damages, which the plaintiff alleged he had sustained by the 
illegal taking possession, and unlawful enjoyment, of his property by the defend- 
ant. 

The day before yesterday a printed pamphlet was filed, and a copy was 
directed to each of the judges, containing a tissue of invective against the court, 
and particularly against the judge ,who had been its organ in delivering the 
opinion. The principal ground of complaint, we should conclude to be, that this 
court had determined that the plaintift’s claim for the price of the wall in 1838 
was contrary to equity. A reference to one or two facts in the course of the 
trial of the cause in the court below, affords some light with regard to the plain- 
tiff’s idea of equity. ‘ 

This plaintiff forced his adversary to trial in the absence of his material wit- 
ness, strictly on technical grounds, as will be seen from the following exttacts 
from the record : 

Answer of E. A. Canon, counsel for John Hown, filed 28th October, 1844. - s" 

‘‘ To the honorable the first Judicial District Court of the State of Louisiana, 








* Rost, J. recused himself, and did not sit on the trial of this rule. 
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Tax Stare ‘the answer of John Hown-of ‘New Orleans, to the petition filed against him in 


v. 


this honorable court by. A. Grailhe, Eq. of New Orleans: This respondent 
denies being indebted unto said plaintiff in the sum by him claimed in the peti- 
tion; but that-he thinks the value of that part of the wall by him used lately is 
eleven dollars for a thousand bricks, according to a previous agreement he had 
made with petitioner, which is also the value the said wall had at the time peti- 
tioner used the same, making two hundred and four dollars and twenty-one 
cents. That he owes nothing further to said petitioner; that he has made to 
said petitioner a tender of said price; and prays, on the payment of said sum, to 
be discharged from any further liability in this case, and as in duty bound, Xc. 
(Signed) E. A. Canon, 
of counsel.” 
Affidavit for continuance, filed 26th March, 1845, in the District Court. 

‘‘ When the case was called before -the court, John Hown, the defendant, 
moved for a continuance, and in order to obtain.it made the following affidavit : 

‘* John Hown, the defendant in this case, and of New Orleans, being duly 
sworn, declares and says, that Auguste Oilto, a resident for many years of New 
Orleans, is a witness material in this case. Affiant was informed the day before 
yesterday that Auguste Otto had left this city to go to Cincinnati. Affiant did 
not know that said Auguste Otto intended to depart, and could not prevent his 
departure. He further states that the testimony of said Otto is material to his 
defence, and that this affidavit and demand for continuance are not made for 
delay, but to obtain justice; he further swears that by the testimony of said 
Auguste Otto he expects to prove that, on the 22d day of January, 1844, he 
went with said Otto to py Mr. Grailhe for the wall he had used, and that Mr. 
Grailhe told him he would not charge more for the other parts of the wall to be 
used by affiant than eleven dollars for a thousand bricks, he said affiant having 
expressed an intention to build on the same lot. 

(Signed) Joun Hown. 

‘Sworn and subscribed to in open court, 26th March, 1845. 

(Signed) F. Grumore, Deputy Clerk.” 

“* Defendant’s bill of exceptions, filed 26th March, 1845. District Court. 
When this case came to be tried before the court, on the 26th day of March, 
1845, defendant having presented to the court the affidavit annexed to this bill 
of exceptions and filed, moved for a continuance on the grounds detailed in said 
affidavit; but the plaintiff opposed said continuance on the grounds that said 
Auguste Otto was never legally summoned, because of the direction of defend- 
ant’s counsel to leave the subpoenas at defendant’s domicil. The court sup- 
ported the objection and ordered the case to proceed. T'o this decision ‘of the 
court defendant respectfully prays to have leave to except, and have this his bill 
of exceptions signed. 

‘‘ By the court: This case‘appears from the records in this court to have been 
fixed for trial three times previously, to wit: on the 18th December, 15th Janu- 
ary. and 5th of February last. On each of these occasions, as well as on the 
present fixing for trial, the defendant’s counsel handed to the clerk a list of his 
witnesses (including the witness above named), with written directions that the 
summonses should be served by leaving them at the house of defendant. 

(Signed) A. M.. Bucnanan, Judge.” 

Testimony of James Kathman, taken in open court, 26th March, 1845: 

“‘ James Kathman, witness for defendant, sworn: Has known Auguste Otto, 
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the pérson cited as a witness in this case, for the fast eight years. A few days ‘Tar Prats 


ago witness was informed that he had left the'city with his family : his (Otto’s) 
friends, who told witness this, gaid that it was Ofto’s intention, after leaving his 
family up the river, either at Cincinnati or St. Louis, to return to this city. 
Some of his friends said he had gone to Cincinnati, others to St. Louis. Wit- 
ness has been at court every time this case was for trial, and saw Mr. Otto in 
court a8 a. witness in the case. Otto was disposed to be a witness in the case. 
At the time Hown built the house and took possession of the wall in question, 
witness was building himself, and the price of bricks at the time was eleven dol- 
lars per thousand placed on the wall, and this is the price he paid. 


‘‘ Cross examined: It was not witness who infornied defendant that Ot/o was 
gone; does not know where Otto is at the present time.” 

‘* Thomas Norris, witness for defendant, sworn: Was present when a person 
from Mr. Grailhe presented a ‘bill for $15 the thousand to defendant. De- 
fendant said he had agreed with plaintiff, in presence of Otto, for less, to wit, 
$11, atid that he was willing to pay what was reasonable; this person again 
brought another bill for $18 the thousand, and again another for $19; and, at the 
time he presented the last, said that if defendant did not pay it he would sue 
him next day for the wall, at the rate of $20 the thousand of bricks.” 


‘Captain Shepherd, witness for defendant, sworn: That on behalf of defend- 
ant he called on Mr. Grailhe to pay him at the same rate for the wall in ques- 
tion, that defendant had paid him for the other wall, to wit, the wall on New 
Levée street. Mr. Grailhe refused to accept it; this was in September last. 
Mr. Grailhe said he was entitled to the half of the costs, arid showed him an 
article of the Code. Mr. Grailhe said that it would be taking money out of 
defendant’s pocket te defend the suit, and that no honorable lawyer would de- 
fend it. , Witness said he thought the article read by Mr. Grailhe vague; Mr. 
Grailhe said it was positive. 


‘Cross examined: Witness did not tender the money; he had not the money 
in his pocket; but he was authorized by defendant to pay it.” 
Let it be borne in mind that this testimony of the witness is uncontradicted. 


The illegality of the tender made by the defendant of the sum which he 
thought due and was willing to pay, and which was decreed to be due by this 
court and the court below, was also properly maintained, but on grounds also 
technical, and the defendant was thereby amerced in costs. 


Thus we see this cause was conducted by the plaintiff aecording to the strict 
rules of law. Without reference to any of those matters, we came to the con- 
clusion that the articles of the Civil Code only entitled the party plaintiff to re- 
cover the value of the wall at the time the defendant first made use of it, and not 
its original cost. The opinion of the court was prepared with care and delibera- 
tion, and on a re-examination of it there is not a word in it which any member of 
the court would change. 

It was for protecting this humble defendant from the equity of the plaintiff, 
that this outrage has been directed egainst us. 

If we find a claim authorized by no positive law, but repugnant to equity, are 
we not bound by the supreme law of the land to say so, and to give it as a reason 
for our decision? The 79th art. of the 4th title of the constitution of 1845, de- 
clares, ‘that judges of all courts within this State shall, as often as it may-be 
possible so to do, in every definitive judgment, refer to the particular law in vir- 
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Tas Sears tue of which such judgmént may be rendered, and in all cases adduce the rea- 


Ghats. 


‘sons on which their judgment is founded.” 

The praise, or censure of a litigant, under circumstances in which this party 
has placed himself, is equally a niatter of indifference to us; but in order to place 
him before the court in his proper light, let us refér to his printed argument 
before the decision of the cause. In this'argument he says: 

“ This state of things, very prejudicial to public interest, increases the already 
very high duties and responsibilities of this honorable court. But the friends of 
justice and of good principles, rely with pnbownded confidence on the henor, the 
zeal, and the eminent abilities of its distinguished members. 

“A word on the equity of the appellant’s case. The right of the plaintiff is 
based upgn two articles of our Code, whose spirit and object are as transparent 
as sun-light.. During the last thirty years (1808) the largest portion of our city 
has been raised under this system, and no difficulty ever sprang among so many 
persons interested in that grand work. The plaintiff has suffered his property 
to be taken from him,‘about two years ago, by the defendant, who has had the 


enjoyment of it ever since, without right, without paying the just indemnity 


fixed by the law. Is this equity? A prompt decision is most respectfully 
prayed for.” 

To what a situation would the etniatention of justice be reduced, were its 
officers in the last resort to be thus exposed to the indecorous animadversions 6f 
disappointed litigants, whose interests, in the furtherance of justice, have been 
crossed, and whose purposes have been defeated by the judgment of courts? 

Could we attribute this petition to the mere excitement resulting from disap- 
pointment, so far as we are personally concerned, we should be disposed to pass 
it over, without, any other notice than striking it from the records of the court, 
and returning it to the source whence it originated. But the party well knows 
that an act of this kind, premeditated and deliberate, can only be met in one 


‘ way by this court, and that is by the punishment of its author. We are bound 


to administer the law, without fear, favor or affection. Those who come before 
us are equal in the eye of the law, and our concern is not with persons, but with 
things. That in deciding Various cases, often involving new and difficult sub- 
jects, we should fall into errors, is not at all surprising; but an opportunity is 
always afforded to correct them on a revision of the case. We know the privi- 
leges of the bar, and on all occasiohs respect them. We rely upon its assist- 
ance in the investigation of the difficult questions that come before us, and we ~ 
place no restriction on, but invite the severest scrutiny of all our decisions, for 
the correction of the errors We may fall into. is as much our duty as it is theirs. 
We desire the examination to be free, and we know how'to make allowance for 
the zeal with which an independent advecate may maintain the cause which he 
believes to be just. But when a party chooses to plead his own cause, and 
makés use of his ‘position to attempt to bring the administration of justice into 
contempt, by agross breach of decorum in calumniating and misrepresenting our 
motives, we have but one course to pursue, and that is to punish the offender. 

In the case of The Statév. Richard Raynal Keen, 11 La. 600, the late Supreme 
Court held’ that, attorneys and counsellors, in the management of their own 
cases, stand on’ the same footing as other citizens, and cannot claim the indul- 
gence which the law grants to those, who, in defending the rights of others, are 
carried away by an intemperate zeal beyond the bounds of moderation. 
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The offence in this case was committed, on an application for a rehearing in Tue State 
his own case. Keen was an attorney, but was punished for the contempt under 
article 131 of the Code of Practice, which, provides that, “the judges of the 
Supreme, District, and Parish courts have the power to punish all contempts 
of their authority, by fine not exceéding fifty dollars, and imprisonment not ex 
ceeding ten days, for each offence of that kind.” . ° 

In the jaidgment we are about to pronounce a majority of the judges concur. 
It is therefore ordered that the defendant, Alexander Grailhe, pay a fine of fifty 
dollars, and the costs of the prosecution; and ‘that he be imprisoned during 
forty-eight hours, and until said fine and costs be paid. 

Suipex1, J., dissenting. The deféndant pleads the peremptory exception 
of res judicata. He refers to the opinion of the court rendered on monday, 
in which a brief consideration of the disrespectful tone of the application for a 
rehearing, is followed by a decree ordering the brief to be taken from the files 
of the court. 4 

The defendant, i in my opinion, incorrectly maintains that this order was the 
imposition of a penalty upon him, by refusing him a rehearing. I do not so con- 
sider the order. "The order was renderéd in the morning of nionday, at 10 
o’clock. It was known fo the defendant before midday ; he had still the residue 
of the day in which to file an application for a rehearing, framed in language 
which might fully explain his legal propositions, without expressions unworthy 
of himself as a citizen and of the dignity and character of the court. There 
was, in my opinion, then, no deprivation of the right of still filing a petition for 
a rehearing, abundantly sufficient to set forth the party’s arguments for the re- 
quired relief. , 

In addition to the above consideration, the respondent. alleges that this opin- 
ion and order involve a consideration of the objectionable petition, and an action 
upon it; that the opinion condemns the petition as disrespectful, and expels it 
from the records of the couft as unworthy to remain there. 

Upon strictly technical grounds, this decree does not perhaps form res judi- 
cala as to the contempt which the defendant is here called to answer. But I 
cannot reject the suggestion of my own mind that, in preparing that opinion and 
decree, as a member of this court, I did consider that the opinion and order in- 
volved, though not a corporeal, yet a moral punishment, inflicted upon the de- 
fendant. I presume it was so considered by those who heard the opinion and 
decision read ; and that, as a permanent memorial in the records and printed 
reports of this court, it will be read in that sense hereafter. 

The whole tone and temper of the defendant's brief is disrespectful even to 
insult ; and the opinion and order hitherto given were a light punishment of so 
gross a departure from his duty as a citizen, and especially as a counsellor at 
law. But it is to my mind 4 punishment, and sustains, to some extent, the ex- 
ception which has been filed. The proceeding against the defendant now before 

us, partakes of the nature of a criminal preceeding ; and though the question be 
not clear in his favor, yet, if there be any doubt, he is entitled to the benefit of it. 

I think, after what has thus occurred, the defendant should be left to the meral 
punishment which has been already inflicted upon him, and to the refléction that 
he has violated his duty as a citizen, by not only writing, but by printing and ? 
distributing, a document, so grossly indecorous, and so evidently intended, what- 
ever may be its effect, to attack the respectability of this tribunal, impugn the 
motives of its members, and impair the public confidence in.the administration 
of justice. 


v. 
. GRALLEE. 
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The punishment was, I think, on reflection, too’ slight ; but it was a punish- 
“ment in my-opinion. I therefore think the prisoner should be discharged. 

As to what is now said by the court respecting the circumstancesof. the litiga- 
tion, and as to the correctness of the originak decision, I fully concur. But I 
dissent from the present decree inflicting what I consider equivalent to further 
punishment. This opinion isWery hastily prepared at the hearing this day, and 
is, therefore, given with diffidence, and with regret that I should find myself, in 
an important mattér, dissenting from my brethren. 








Movrron, Governor, for the use of Halsted, v. Nosuez et al. 


Where goods have been sold by an auctioneer for cash; and the owner accepts from the latter 
his‘notes for the proceeds payable at certain periods after date, without the consent of the 
sureties in the auctioneer‘s bond, they will be discharged, though there was no proof of any 
consideration for accepting the notes, or allowing the time granted to the principal. C. C. 
3032. The acceptance of the notes is an agreement to wait till thelr maturity, binding on 
the creditor. A sufficient consideration will be presumed from the conduct of the parties. 

The requiring a small pecuniary consideration to support an agreement, is a mere fiction, un- 
known to the civil law and to the laws of this State. 

In contracts of mutual interest, the cause of the engagement. is the thing given or done, or 
stipulated to be given or done, or the risk incurred by one of the parties; and in contracts 
of benificence, the liberality which one of the parties wishes to extend to the other, is a 
sufficient consideration. 

Where an engagement is without cause or consideration, or, what is the same thing, where 
the cause is false, the engagement and the contract based on it, are null. C. C. 1887. 

« Money paid under such an agreement may be recovered back, by the action condictio 
sine causa. 

Civilians use the term cause in relation to obligations, in the same sense that the word con- 
sideration isused in the jurisprudence of England and the United States. It means the 
motive, or inducement, to the agreement. 

Under the laws of this State, no consideration need be expressed in an agreemet. C. C. 1888. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
The sureties of Noble, an auctioneer, appealed from a judgment against 
_them, in an action to recover abalance due to Halsted, for goods sold by-their 
principal. 

The judgment of the court was pronounced by 

Eustis, C. J. “This was an action brought against the defendant, Noble, an 
auctioneer, and the other defendants as his sureties on “his official bond, for an 
amount of goods sold by him at auction, the proceeds of which had not been 
paid over to the plaintiff, Halsted, for whom they were sold. The sureties 
plead that they have been discharged, by time having been given by the plain- 
tiff to the principal, Noble. 

It appears that goods were sold af auction by Noble, an auctioneer, for the 
plaintiff, and that, when they made a settlement, on the 7th of February, 1845, 
Noble fell in debt to him in the sum of $840 60, for which he took Noble’s six 
notes, payable at different times, to his order, for $790 60 cents, and received 
$50 in cash. 

The judge of the Commercial Court held that, as no consideration was pro- 
ved for receiving the notes, or for the time allowed, the agreement to give time 
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was not binding on the creditor, and did not discharge the sureties, and decided Movror 
that the sureties were still liable, on the authority of McLemore v. Powell, 12 snintie 
Wheaton, 557, and of Chitty on Bills, p. 441, and cases there cited. 

The case of McLemore settles no principle, except that the holder of a bill 
of exchange is not bound by a promise to the drawee for delay, made without 
any consideration; and Mr. Chitty, in stating that an adequate consideration is y 
necessary to support an agreement on the part of the holder of the bill to give 
time to the drawee, adds: ‘ But it is submitted that the mere receiving further 
security, payable at a future day, would in general imply an engagement to wait 
till it becomes due.” The judge gave this decision under the authorities, and in 
opposition to his own convictions as to the law. We believe it would have been 
safer for the judge to have been guided by his own judgment, than to have fol- 
lowed these authorities, in deciding this case ; they are evidently not applicable 
to the state of facts which it presents. 

This is a case in which, on the settlement of an open account, a division is made 
of the debt, part is paid cash, and for the rest six notes, payable to erder, are 
given for the different portions into which the debt is divided. The position of 
the plaintiff is, that there is, in these facts, no valid engagement to wait for the 
falling due of any of the notes, but that the whole debt may be sued for instanter, 
by reason of their being no legal consideration to support the agreement to give 
time. In the case of Gould v. Robson, 8 East. 576, Lord Ellenborough says : 
“ As to the taking part payment, no person can object to it, because it is in 
aid of all the others who are liable on the bill; but here the holder did some- 
thing more ; he took a new bill from the acceptor, and was to keep the original 
bill till the other was paid. This is an agreement that, in the meantime, the 
original bill should not be enforced ; such is at least the effect of the agreement, 
and, therefore, I think time was given.” Fonblanque’s Equity 345, and notes. 
2 Blackstone’s Com. 445, and notes. 

In this case the debt was divided, and the several portions of it thrown into 
the form of a negotiable instrument. From these facts, what but an agreement 
to wait until their maturity can be implied? There is some subtlety in the law 
concerning the consideration necessary to support an agreement, which has es- ° 
caped us, if, in a case like this, a sufficient consideration is not necessarily to be 
presumed from the conduct of the parties. To set at naught an engagement 
of this kind would certainly be a breach of faith ; and a rule which puts it thus 
in the power of a party to trifle with his engagement, which he has induced his 
debtor, and perhaps his creditors, to act upon, we cannot recognize as forming 
a part of our jurisprudence, as we consider it equally repugnant to reason, to~ 
good faith, and to those principles upon which our system of law is founded. 
The requiring a small pecuniary consideration to support an agreement, is a 
mere fiction, which the civil law has never adopted. 

An obligation without a cause, or with a false, or unlawful cause, can have no 
effect. Civil Code, art. 1887. Pothier explains the sense of this principle, and 
describes what is meant by a want of consideration necessary for the validity of 
an obligation. 

In contracts of mutual interest, the cause of the engagement is the thing 
given, or done, or engaged to be given or done, or the risk incurred by one of the 
parties ; and in contracts of benificence, the liberality which one of the parties 
wishes to extend to the other, is a sufficient consideration. But when an en- 
gagement has no cause, or consideration, or, what is the same thing, where the ~ 
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cause for which it ig contracted is falseythe engagement is null, and the contract 
based on it is also null, and cannotbe enforced by an action. Money paid under 
‘such an agreement can be recovered back by the action condictio sine causd. 

The civilians use the term cause in relation to obligations, in the same sense 
as the word consideration is used in the jurisprudence of England ‘and the 
United States. It means the motive, the inducement to the agreement—id 
quod inducet ad-contrahendum. 6 Toullier, 166. 

Ry our Code no consideration is required to be expressed in agreements. 
Civil Code, art. 1888. The gratuitous remission of a debt is as valid as a release 
for a valuable consideration, and may be expressed or implied. Civil Code, 
art. 2195. 

The pactum remissorium—pectum de non petendo—was binding under tho 
Roman law, and all that was required to give it validity was a simple convention 
or agreement. Mackeldey,§ 499. Vide Institutes of the Civil Law of Spain, 
lib. 2, tit. 8, p. 159; and lib. 10, tit. 1, law 1 of the Novissima Recopilacion. 
It would always avail the debtor as an exception to the action instituted by the 
creditor. Pothier on Obligations, § 381. 

The rule prevailing in the English and American courts, that certain con- 
tracts imply a consideration from the mere form, and that certain others carry 
with them no such implication, there is no propriety in our adopting, because it 
is exclusively arbitrary in its character. 

The maxim taken frou the Roman law—er nudo pacto non oritur actio, has 
been strangely misapplied in the very general use that is made of it. The ac- 
tion by the Roman law was not originally given on the pact, but on the stipula- 
tion only, which reduced the undertaking to something positive and certain ; 
but no consideration, in the sense in which the word is generally used, was 
necessary to support a stipulation under that system. Afterwards, in the pro- 
gress of jurisprudence, actions were allowed to be brought on pacts ; those on 
which an action could be brought were styled pacta vestita, but the pacta nuda 
were available by way of exception. 

Article 3032 of our Code provides that the prolongation of the term, without 
the consent of the surety, operates a discharge of the latter. This article is 
not found in the Napoleon Code. The authors of that Code adhered to the 
rule of the Roman law, and the opinions of Pothier, Vinnius and Voet, that the 
extension of the term to the principal debtor did not discharge the sureties. 
Vide Pothier on Obligations, 381. 18 Duranton, No. 384. Article 2039 of the 
Napoleon Code gives to the surety his action against the principal debtor, not- 
withstanding the prolongation of the term granted him by the creditor ; by our 
Code, that fact discharges the surety. 

We are bound to say that, from the division of the debt and the receiving of 
notes payable at determinate periods, resulted a valid obligation on the part of 
the creditor, not to sue on his original claim before a default in the payment of 
one of the notes on the part of the debtor; and that, by thus giving time to 
the principal debtor, without the consent of the sureties, the latter are dis- 
charged. 

Judgment reversed; and judgment for the defendants, with costs in both 
courts. 

T. A. Clarke, for the plaiatiff. Conklin, for the appellants. 




























SpaLpiInGc v. Tayior et al. 


The stat. of 13th February, 1816, imposing a penalty on the owners of any steamer or other ves- 
sel for carrying any slave out of the State, without the consent of the master of such slave, 
does not require that his consent shall be in writing. Such consent may be inferred from 
circumstances. ‘ : 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
The judgment of the court was pronounced. by 
Rost, J. The plaintiff, a resident of the city of St. Louis, in the State of 
Missouri, sued out a writ of attachment against the steamer Missouri, for dam- 
ages sustained by the loss of his slave Feliz, alleged to have been carried by the 


said steamer from New Orleans to St. Louis, without his consent or knowledge, sal: 


The steamer was attached, and the defendants came into court, by their coum," 
sel, and joined issue, alleging that a man did work his passage on béard- of 
the Missouri, from New Orleans to St. Louis, bearing the name of Feliz, but’ 
that he was a white man, or at least pagged for such, and was considered-as such 
by the respondents; that if he belonged to the plaintiff, he had been allowed 
by his master to go out of this State frequently, and to work for himself, and 
to travel about the country as a free man; and that if he. was a slaye, he 
was received on board wholly by the fault and negligence of the plaintiff. They 
further denied, generally, all facts not specially admitted. 

Upon this issue the cause was tried by a jury, who gave a verdict in favor of 
the plaintiff for $1,000. Judgment having been pratenpe | in conformity there- 
with, the defendants appealed. 

The allegations of the defendants that, the man Feliz was to all appearance a 
white man, and would have been considered as such by any person who did not 
know him, is fully made out by the evidence. Feliz, from his complexion, says 
one of the witnesses, might have some Indian blood or be of Spanish descent, 
but no one could suppose he had any African blood; he would pass any where 
for a white man, and a great many white creoles have a darker complexion than 
he has. He was dressed like a gentleman, nor was there any thing in his man- 
ner or appearance, that indicated him to bea slave. There was no attempt to 
conceal himself. Witness would as soon have thought of asking any of the pas- 
sengers for a slave’s pass, as Feliz; and, if he,had taken passage in the cabin, 
witness would have allowed him to sit at table as any other passenger. Witness 
has seen a great many slaves, but has never seen one whose appearance was 
any thing like that of Feliz. 

Gabriel S. Chouteau, in whose family Feliz was born, and who owned him 
after the death of his father, says Feliz isa very white person for a slave ; that 
he has blue eyes and straight hair ; is well made and of good size, and likely to 
pass for a white person wherever he is not known. 

Many other witnesses testified to the same facts, so that we are called upon 
to hold the defendants liable in damages for an act which no care or prudence 
on their part could have avoided ; and if it be true, as alleged by them, that the 
slave was received on board by the fault and negligence of the plaintiff, we 
would find it difficult to resist the equity of their case, and not to consider it as 
one of those which, according to Plowden, are exempted and fore.prized out of 
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the provisions of e te, by the law of reason, though not expressly men- 


tioned, in order to prevent a failure of justice. Plow. Comm. 13 b. 2 Inst. 118. 
The facts that Feliz was carried from New Orleans to St. Louis, by the 
steamer Missouri, and that the plaintiff held at that time a valid title to him as a 
slave, are sufficiently proved, and the first question presented to us is, whether 
Felix was thus carried out of the State, without the consent of the plaintiff. 
‘The statute on which he relies does not require that consent to be in writing, 
nor would we require written proof of assent in any case, if we thought that, 
by doing so, the party who denies giving it would be enabled to commit a fraud. 
The facts applicable to this part of the case areas follows: In the winter of 
1842-3, Feliz, being then at St. Louis, where his master resided, hired him- 
self for several months on board of the steamer Chippewa, trading between St. 
Louis and Galena. Galena is in the State of Illinois, where involuntary servi- 
tude is prohibited. Subsequently the boat was laid up at the landing of a town 
in the territory of Iowa, where involuntary servitude is also prohibited. Feliz, 
after remaining there sometime, left the place without the knowledge of the 
officers of the boat, and returned to St. Louis, where he subsequently received 
his wages from the clerk of the Chippewa, at a public tavern, where he was 
often seen, dressed like a gentleman, an@ to all appearance free and at leisure. 
This was in the beginning of 1843. From about that time, till his departure on 
board of the Missouri, between the'7th and 10th of May of that year, we find 
him in New Orleans, living with one of the plaintiffs witnesses, who paid no 
wages for him, and had not, as he informs us, the authority of a master over 
him. The plaintiff was thenin St. Louis. Felix remained in that unexplained 
situation till he engaged his services on board of the Missouri, as he had done be- 
fore on board of the Chippewa, and went up in her to St. Louis, the place of 
residence of the plaintiff. He was not carried away from his master, but car- 
ried up to him, and must have arrived at St. Louis about the middle of May. 
There he appears to have remained sometime. Gabriel Chouteas says that he 
saw him several times, in June, 1843; he saw him almost daily in the streets ; 
he appeared to be his own master, controlled by no person, the same as a free 
person of color; he was always well dressed, and seemed to do as he pleased. 
Felix was born and raised in St. Louis, well known there, and particularly so, 
no doubt, to the police of the place. His former master, Chouteau, saw him 
almost daily in the streets; but the plaintiff was determined not to see him. 
While the plaintiff was in St. Louis, he was informed by one of the witnes- 
ses that Felix had gone up in the Missouri, and, at the very time he was look- 
ing out for testimony, as that witness tells us, for the purpose of attaching the 
boat here on account of the loss of his slave, Felix was there enjoying his free- 
dom openly and publicly, until he saw fit to hire himself on board of the steamer 
Brazil, to go to Galena, where he remained. When subsequently the plaintiff 
was informed by the officers of the Brazil, that he could get Felix by sending 
for him to Galena, his answer was that he cared nothing about him, and prefer- 
ed looking for him to the steamer Missouri. If he had then attached the Bra- 
zil for carrying his slave out of the State of Missouri, itis very clear from the 
evidence that assent on his part would have been presumed, and that he must 
have failed in his action. He was in error when he supposed that he could ob- 
tain in the courts of Louisiana the relief which those of his own State would 
have refused. + 
Felix was authorized to hire himself on board of the steamer Chippewa, and 
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to receive his wages; he was then in every respect his r. Not many 
weeks after leaving that boat, in the territory of Iowa, he came to New Or- 
leans; and the person with whoni he lived here, has testified that he did not ex- 
ercise the power of a master over him, in the plaintiffs absence. Felix must, in 
that case, have been his own master, as he was before, and the implied assent of 
the plaintiff to his hiring himself on board of steamboats, must be considered as 
having continued. Should there be no other motive, we would be bound to pre- 
sume, in favor of liberty, that the possession of his freedom, which Feliz had in 
St. Louis, continued in New Orleans, till the contrary is shown by direct and 
positive evidence. This enjoyment of his liberty was a status under which he 
could prescribe against the plaintiff's title. Civil Code, art. 3510. 

We give full faith to the testimony of Chouteau and Labaume, and are satisfied 
that, on account of his color and of his vices, the slave was of very little value at 
any time. After he had been suffered by the plaintiffto live and act like a free- 
man, and to go and remain as long as he pleased in States where slavery is pro- 
hibited, he must have been utterly worthless, and the jury erred in coming to a 
different conclusion. 

The opinion we have formed on the plaintiff's right of action, makes it un- 
necessary to remand the cause. Werhave great doubts whether, after Felix 
had been suffered to hire himself on board of boats trading to places where slave- 
ry is prohibited, and to remain in those places till he chose to leave them, the 
plaintiff can exercise any longer his right of ownership over him; but we have 
none whatever that, if there were no other reasons operating against his claim, it 
would be contrary to public policy to entertain it. 

The legislature of this State have repeatedly passed laws to prevent free per- 
sons of color from coming to Louisiana, and all such as are found here, in con- 
travention to those laws, are subjected to severe punishment. This man Felir 
was in the State of Illinois at the close of 1842, and, after a short stay in St Louis, 
came to New Orleans. How he came, or why he came, does not appear. If 
he was still a slave, he was here without a master, and the reasons of pub- 
lic order which induced the legislature to enact those laws, are clearly appli- 
cable to him. 

For the reasons assigned, it is ordered that the judgment of the Parish Court 
be reversed, the attachment set aside, and that there be judgment in favor of 
the defendants for costs in both courts. 

Van Dalson, Goold and Winthrop, for the plaintiff. Peyton, and I. W. 
Smith, for the appellants. 





CaMFRANCQ v. Pixie et al., Executors. 


Services, proved to have been useful and laborious, rendered to a sick person, by a nurse, who 
visited him at his request, defraying herself the expenses of conveyance to his residence, 
will not be presumed to have been gratuitous. Nemo presumitur donare. 


HE plaintiff appealed from a judgment of the Court of Probates of St. 
Bernard, Rousseau, J. 

The judgment of the court was pronounced by 

Suipex1, J. In this case the plaintiff, who is a free woman of color, claims 
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of the succession o igsberg, wages for services as a nurse, and the reim- 
bursement of monies expended for the benefit of the deceased, in purchases for 
him, for household use. The claim is resisted on the plea that the services were 
gratuitous, that receipts, found among the papers of the deceased, show that he 
repaid her disbursements, dnd that a portion of the claim-for wages is barred by 
the prescription of one year. There is also 4 general denial. 

As regards the disbursements for purchases, they are for the most part ex- 
hibited in a manner too loose to enable us to found a judgment upon them. 

As to the wages for services, it appears that during a long time preceding 
Hiligsberg’s death, the plaintiff was in the habit of frequently going to see him. 
As these earlier visits are not shown to have been upon his requisition, as there 
seems to have been a relation of friendship and kindness originating from the 
plaintiff’s parentage, and as it is not shown that the plaintiff had been in the 
habit of making charges, or receiving payment, for her earlier .and less onerous 
services, we do not feel authorized to allow the claim forthem. But it isshown 
by the testimony of two physicians that, for a period covering several months 
antecedent to Hiligsberg’s death, the nurse was sent for, at his request, when 
he was suffering, in the same manner as the physician; that her services were 
very useful and very laborious; and that,she was obliged to furnish the means 
of conveyance, at her own expense, from the city to his country residence. 
These expenditures are proved to have been at the rate of from two to five 
dollars a visit, according to the condition of the roads. During the last three 
months of his illness, it appears that the plaintiff neglected almost entirely her 
own household and avocations, to attend upon the deceased. 

If this plaintiff had been in a similar condition of life with the deceased, there 
would be some reason to suppose that her visits were testimonials of gratitude 
and friendship. But she is a colored woman, and the deceased was a white 
man, possessed of a large estate. We may certainly apply with justice, in such 
a case, the maxim, nemo presumitur donare ; and, without some satisfactory 
evidence that she intended them to be gratuitous, we would do wrong to sup- 
pose that these long and patient services were gratuitously rendered to a rich 
man by this humble woman, at an evident sacrifice of her money and time, when 
she might have employed herself elsewhere profitably, in earning her daily bread. 

It is true, as urged by the defendants, that gratitude for benefits received, or 
the hope of future favor, is a sufficient foundation for a contract; and that gra- 
tuitous contracts are expressly recognized in our law. But it must be remem- 
bered, on the other hand, that, according to the elevated morality of the civil 
law, no one ought to enrich himself at the expense of another; and that, where 
a party calls upon another to do a thing, the law, in the absence of contrary proof, 
supposes an obligation to pay for what is done. For actions without words, 
either written or spoken, are presumptive evidence of a contract, when they are 
done under circumstances that naturally imply a consent to such contract. See 
Civil Code, art. 1810, 1960. 

The principle “ nemo presumitur donare” was carried so far in the Roman 
law that, in the case of a negotiorum gestor, the greatest proximity of relation, 
even that of mother and child, was not sufficient to found a presumption that, 
the expense which one has laid out for another was intended as a mere bounty. 

We think the amount of $200, allowed by the court below, too small; and 
give judgment for the services of plaintiff during the last year, for the sum 
of four hundred dollars. 
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It is therefore decreed that the judgment of the @@nrt of Probates be Camrrance 


reversed, and that there be judgment for the plaintiff againgt the succession of 
Hiligsberg, for the sum of $400, with costs in both courts. 

J. Seghers, for the appellant. A. Pilié, Bodin and Bernard, for the de- 
fendants. 





Tarpos v. Bozant, Inspector. 


An inspector of pork is responsible personally, for want of ordinary diligence in the discharge 
of his official duties. 

Where an inspector certifies that a quantity of pork is of a certain quality, he is personally 
responsible not only for its being so at the date of his certificate, but for its remaining so for 
the length of time during which the article is usually expected to continue in that condition, 
if properly taken care of; and the purchaser may recover from him the amount of any loss 
sustained, on a re-sale of the article, in consequence of its being of an inferior quality. 


‘PPEAL from the Commercial Court of New Orleans, Watts, J. L.Janin, 

for the plaintiff. Roselius, for the appellant. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff purchased seven hundred barrels of pork, certified 
to be prime inspected pork, and branded as such by the defendant, in his official 
capacity of inspector. The pork was shipped with the usual care and sent 
to New York, where it was landed in good order, after a voyage of twenty- 
one days, performed in fair weather and without accidents of any kind, Before 
its arrival it was sold by the plaintiff’s correspondent at a certain price, to be 
paid on delivery, provided the quality corresponded with the certificate given by 
the defendant, and sent on with the bill of lading. On inspection, in New 
York, it proved to be all sour, and so inferior in quality that the purchaser 
refused to receive’it. It remained on hand sometime, and was finally sold 
to other persons at a reduced price. 

This action has been instituted to recover from the defendant the diffe- 
rence between the two prices, on the grounds of negligence in the inspection 
or repacking of the pork, and misrepresentation in the certificate. The case - 
was submitted to a special jury of merchants, who gave a verdict in favor 
of the plaintiff for the sum claimed. The defendant moved for a new trial, 
which was refused, and, judgment having been entered in conformity with 
the verdict, he appealed. The record contains an exception taken by him 
to the charge of the judge, which is in these words: ‘The court in this 
case charges the jury that, the defendant was only liable for neglect, or fraud, 
or contravention of the the law. That, whether the neglect arose from unskil- 
fulness, ignorance, inattention, or want of care, the defendant was equally liable. 
That the court considered that an inspector of beef or pork, when he gave a cer- 
tificate that beef or pork was in a good and sound condition, was bound by 
such certificate to warrant, not only that the beef or pork was in a good and 
sound condition at the time the certificate was given, but that it should remain 
so for a reasonable and usual length of time, if the article was handled with pro- 
per care, and not improperly exposed. That our law did not fix any length of 
time during which the responsibility was to last, or terminate. That, in the 
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Tanpos absence of any fixed rule, a responsibility would attach for such length of time 

> as the nature of the article was usually expected to remain good. That, if the 
"plaintiff has proved that the pork has been properly handled and taken care of, 
and it was found that the article was spoiled before the lapse of a reasonable and 
usual period, the defendant would be liable for any damage which might arise 
from the unsound condition of the article. That it was for the jury to say 
whether : 

‘¢ 1st. The article was unsound, on its arrival in New York. 

“¢2d. Whether any circumstances had occurred which relieved the defend- 
ant from his liability from the certificate which he had given, and from the lia- 
bility which he was under by law.” 

We consider this charge to the jury as containing a lucid and sound exposition 
of the law applicable to the case. One of the main advantages of the inspection 
of sugh commodities is, to give security to commerce, and to increase the confi- 
dence of purchasers abroad in the soundness of the provisions found in our 
market. If these objects are not attained, the heavy expense attending the in- 
spection is incurred without adequate motive, and the only mode of securing 
them, is to hold the inspectors responsible for want of ordinary diligence in the 
discharge of their duties. In doing this, care must, of course, be taken that the 
security thus given to commerce, be not abused to the injury of inspectors. Jn 
this latitude, and especially for shipments made during the summer months, 
their responsibility should be limited to a shorter period than that established by 
the laws of New York. 

In this case the jury have substantially found that, pork shipped with care and 
well stowed in New Orleans, between the 29th and the 31st of July, forming 
part of an assorted cargo of provisions, cotton and tobacco, and landed in good 
order in New York, after a prosperous voyage, on the 28th and 29th of August | 
next following, could not have become sour during that voyage ;* ‘and that it 
must therefore either have been unsound when it was shipped, or, what is 
more probable, have been repacked too fast, and without proper care, after the 
inspection here. A careful perusal of the evidence has brought us to the 
same conclusions. 

The amount of damages awarded by the verdict is authorized by the facts of 
7 case, and there is nothing in the judgment which requires our interference. 

Judgment affirmed. 





















Jones, Administrator, v. Reap et ux. 









Though it be stated in the advertisement of a judicial sale of the property of a succession, 
that an act of sale will be executed before the parish judge, the mere omission to execute 
such an act, there being no proof that its execution was demanded or refused, will not 
release a purchaser who has becn in possession of the property since the date of the sale. 
The adjudication made and recorded by the judge, or clerk, gave a complete title to the 
purchaser. C.C. 2601. 
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- * The pork was examined by an inspector, in New York, on the 3d of September: It had 
been examined by the defendant, in New Orleans, at the time of plaintiff's purchase. 
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Where a purchaser takes possession of property, without making any objection to the title 
on account of a mortgage existing on it, or requiring that it should be raised, the existence 
of the mortgage will not authorize him to refuse to pay the price. He can demand nothing 
more than a bond of indemnity against future distarbance. C. C. 2535. 

Where a record has been offered in evidence to prove a particular fact, it eannot be used by 
the opposite party to establish another fact not alleged inthe pleadings. To allow it, woald 
be to expose the party by whom the record was first offered to surprize. 

A husband cannot be made liable personally for the price of property purchased by him in the 
name, and on account of his wife, where she is separated in property. 

Real estate belonging to a succession was adjudicated, at a judicial sale, to @ person, for ac- 

count of his wife; who was separated in property, for a price, payable partly in cash, and 

partly in notes secured by mortgage on the property. Subsequently, at the instance of the 
husband, the mortgagee took out an order of seizure and sale, and the property was adju- 
dicated to him for a price much less than that for which it was sold on the first exposure. 

In an action by the administrator against the husband and wife, to recover a balance of the 

price due under the first sale: Held, that the husband, being cognizant of the first sale, of 

the vendor's privilege, of the reservation of a mortgage by the terms of the adjudication, 
of his wife’s default, and having instigated the eviction by which the title was trans- 
ferred to him-at a price greatly below the original cost. and all the circumstances of the case 

showing a want of good faith on the part of the defendants, that the second sale, under a 

prior and superior incumbrance, which, if to an innocent third person, would have divested 

the plaintiff of all right, cannot shield the property in the hands of the husband; and that 
judgment should be rendered against the wife, with a privilege on the property. 
’ 


PPEAL from the District Court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 

Suupext, J: The succession of Milling being proprietor of certain real 
estate in the parish of Jefferson and certain shares of Citizens’ Bank stock se- 
cured thereby, a sale thereof was made unter order of the Court of Probates, 
and the Jand and stock adjudicated “to Read, for account of his wife, at the 
total price of $5,500, to wit, $4,750 for the landed property, and $750 for the 
premium on the shares of the Citizens’ Bank. The terms of sale were $294 
374 cash, and the balance of the adjudication to be paid by the purchaser’s 
assuming the payment of $3,375 due on stock to the Citizens’ Bank, the pur- 
chaser having the privilege of paying off said amount with imterest, by instal- 
ments of one-fiftieth, according to the charter of the bank, and the balance, if 
any there be, on a credit of one year from the day ofthe sale, in notes endorsed 
to the satisfaction of the curator, and secured by mortgage until final payment. 
The shares of the Citizens’ Bank payable in cash.” 

It appears that, at the foot of the judicial advertisement which preceded this 
sale, it was said that acts of sale should be passed, at the expense of the pur- 
chaser, before the parish judge. 

Iramediately after the adjudication, but whether with or without the assent 
or intervention of the administrator, does not appear, the defendant and his wife 
took possession of the landed property, enjoyed its fruits, and hired it out to sundry 
persons, from whom the husband collected the rents. The leases, which seem 
to have been verbal, were made by the husband, and the receipts for rent which 
have been produced are signed by the husband. It would seem that the $294 
374 the cash payment for the land, was made. 

The adjudication was made on the 12th March, 1842. In 1843, a rule in the 
matter of Milling’s succession was takén upon the defendants, to show cause 
why the real estate and bank stock should not.be resold at tie purchaser’s risk 
and expense, on the ground that she had failed and refused to comply with the 
terms of sale. This order to shew cause seems not to have been acted upon, 
26 
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nor does it appear when it was served upon the defendants. But its existence 
evidently came to the knowledge of the defendants, as will hereafter appear. 
It is not shown that, at any time, the defendants called upon the administrator 
for the execution of a notarial act of sale before the parish judge. 

Inthe year 1843, Lewis A. Read called upon the cashier of the Citizens’ 
Bank, and seems, instead of paying the debt to the bank, to have instigated the 
bank to seize and sell the property, alleging that he had purchased, and that the 
seller had not been able-to make him a title. Accordingly the bank, in the fall 
of 1843, obtained executory process upon their mortgage debt, seized the land 
and stock, and they were adjudicated to the defendant, Read, for $3,750. Only 
a small portion however‘was paid in cash, the bank allowing Read to give a 
new note as stockholder, on the usual terms, on paying up the arrears, pursuant 
to the charter. Soon after, to wit, in December, 1843, the administrator 
brought the present suit against Read and wife, to recover the sum of $1,830 
62, the portion of price unpaid. 

The defendants first pleaded, by way of exception, the pendency of. the rule 
in the Court of Probates above referred to.’ The administrator then discontin- 
ued the rule. The exception was then tried and overruled, and the defendants 
answered separately. The husband filed a general denial. The wife joined to 
her plea of general denial a special plea, that the property had been adjudicated 
to her through the agency of her husband ; that, at the time of the sale and for 
months afterwards, she had been willing and ready to comply with the terms of 
the adjudication and had frequently demanded a title from the plaintiff, but that 
he had neglected and failed to convey a valid and unincumbered title ; that she 
had thus lost the opportunity of selling the stock at a profit, and .the other ad- 
vantages of her purchase. .She also pleaded the seizure and sale by the 
‘ Citizens’ Bank. At.the trial, the facts above stated appeared. It also appeared 
that, since the first sale, the property had depreciated in value, and that, by their 
marriage contract, the wife was separated in property from the husband. The 
jury found a verdict for the plaintiff, and the defendants have appealed. 

It is argued that this action cannot be maintained, because the plaintiff never 
fulfilled his contract, by tendering an act of sale before the parish judge. 

Our Code declares that, “ the adjudication made and recorded by the judge, 
- or clerk of the court, is a complete title to the purchaser, and needs nof be 
followed by an act passed before a notary.” Art. 2601. 

But it is said that, in the case of Berthoud v. Unrich, 9 La. 180, it was held 
that, if ina probate sale it be advertised that a notarial deed will be given, and 
such a deed be refused, the court will not entertain a rule to show cause why 
the property should not be resold at the purchaser’s expense. The circum- 
stances of that case were very different from those now presented. There the 
purchaser had not entered into possession, and it would seem that the deed had 
been refused. Here no demand, nor denial of an act of sale, has been proved. 
The purchaser has received the possession, and thus the essential obligation of 
the seller has been fulfilled. 

In Berthoud’s case, Judge Martin referred to the article of the Code, and said 
that, ‘‘ the notarial act was not necessary, nor essential to the perfection of the pur- 
chaser’s title.” It is clear that the failure of the administrator is not in a matter 
of substancé.. The notarial act might be a convenient document, but it could 
have given no additional legal force to the title. Asa matter formal, and not 
substantial, it may well be considered as waived by the entering into possession. 
Equity forbids that a purchaser should be permitted to take advantage of such 
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a circumstance, when the certificate of adjudication, and the possession and = Jonzs 
enjoyment of the property, gave her the full benefit of the contract. 

That the defendant, Eleanor Read, has been evicted by the seizure and sale 
at the suit of the Citizens’ Bank, is no defence, because that eviction was the 
consequence of her own default.. By the terms of the adjudication, and by her 
entry into possession, she expressly assumed and became bound to pay the Citi- 
zens’ Bank. Net having done so, she cannot take advantage of her own wrong. 
See Civil Code, art. 2478. 

‘The defendants next contend that, at the date of this sale, the property was 
incumbered by mortgages created by an antecedent proprietor, which the Pro-, 
bate Court was incompetent to discharge. The certificate of the recorder 
shows two incumbrances created by antecedent proprietors, the mortgage to the 
Citizens’ Bank, and an incumbrance for the price created by an antecedent pro- 
prietor and purchaser. The former was expressly assumed by Eleanor Read, 
and cannot therefore be the subject of objection. As to the latter it was for 
two notes: as to one of these notes, the mortgage appears to be still outstand- 
ing; the other is to be considered as extinguished by presumption of law, a 
period of more than five years from its maturity having expired before the 
seizure of the Citizens’ Bank. 

Here again it is to be observed that the purchaser entered into possession, 
without any discussion about the title, or any demand that this incumbrance 
should be raised. When such a course is pursued, the purchaser, upon being 
sued for the price, can certainly demand no greater relief than a bond of in- 
demnity against future disturbance. Civil Code, art. 2535. 

If then the defendant, Eleanor Read, still remained the owner of this pro- 
perty, the plaintiff would be entitled to a judgment, conditioned that no execu- 
tion should issue till he had given her a bond of indemnity, to hold her harmless 
against the outstanding incumbrances in favor of this antecedent vendor, or 
those who have become subrogated to his rights. But as Eleanor Read is no 
longer the owner, having been evicted by the Citizens’ Bank in consequence of 
her own default, a bond of indemnity would be of no possible benefit to her. 
Lex neminem cogit ad vana. : 

It is next urged that a suit for this same property is pending in the Circuit 
Court of the United States, in which the heirs of Pouliney are plaintiffs, and 
Philip Harty, an antecedent proprietor and Milling’s vendor, is defendant. 
The existence of this suit was not pleaded in the answer of the defendants, and 
the objection is foundod upon what appears in the record of the suit of Wallace 
& Co. v. Harty, brought on a mortgage note, which record the plaintiff had of- 
' fered to establish the extinguishment of an antecedent incumbrance by payment, 
after the defendant had offered a mortgage certificate shewing that this incum- 
brance still existed of record. This record thns offered by the plaintiff cannot 
be thus invoked by the defendant. To permit this evidence offered by the plain- 
tiff tor a particular purpose, to be used against him to establish another fact, not 
set forth in the pleadings, would manifestly lead to surprise and hardship. If 
the defendants had reoffered this record, or had even given the plaintiff notice 
that they should rely upon it in argument to show a disturbance of the title, the 
plaintiff would then have had an opportunity of excepting to its admissibility, 
and, if his exceptions were overruled, of offering further evidence, if any ex- 
isted, relevant to the question of disturbance. Moreover it does not appear by 
this record, por has it been proved aliunde, that the Poultney suit was still pend- 
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ing when the present case was tried. See also what is said above as to giving 
security. 

It is next urged that the defendant, Lewis A. Read, is not personally liable 
for this debt, his wife being separated iti property, and the purchase having been 
expressly made for her account. The marriage contract and the adjudication are 
referred to in support of this position. We consider the objection well taken, 
and the judgment of the court below must be corrected accordingly. 

It is next urged that the judgment for the purchase money, was improperly 
rendered with privilege on the property. The defendant, Lewis A. Read, who 
became the purchaser at the judicial sale of the Citizens’ Bank, was not a co- 
purchaser with his wife at the original sale ; but he was fully cognizant of that 
purchase, of the vendor’s privilege, and of the express reservation of the mort- 
gage by the terms of the adjudication. He was fully cognizant of his wife's 
default, and he appéars to have instigated the eviction by which the title has 
been transferred from her name to his own, at a price greatly below the original 
price. Under all the circumstances of this case, which it is unnecessary again 
to particularizé, we think there has been a want of good faith on the part of 
these defendants ; and this second sale, under a superior and antecedent incum- 
brance, which if made to an innocent third person, would have been a complete 
divestiture of the rights of the plaintiff, is unavailing to shield the property in 
the hands of the husband. 

Lastly, interest has been incorrectly allowed on the whole amount, from the 
12th March, 1842. It should be allowed on $700, the unpaid balance of the 
cash price, from the date of the judicial demand, December -23, 1843; and on 
$1130 624, the portion of the price for which the credit of one year was 
stipulated, from the 15th day of March, 1843, at which date, if the purchaser 
had given her note, it would have fallen due. ' 

It is therefore decreed that, the judgment of the District Court be reversed ; 
and it is further decreed that there be judgment in favor of the plaintiff, Wil- 
liam Jones, administrator of the succession of Robert L. Milling, deceased, 
against the defendant, Eleanor Phillips, wife of Lewis A. Read, for the sum of 
$1830 62, with interest on $700, part thereof, from December 23, 1843, 
until paid, and on $1130 624, the other part thereof, from the 15th March, 

1843, till paid, with special mortgage and vendor’s privilege respectively upon 
the real estate and stock described in the proces verbal of the parish judge to 
the petition annexed, and with costs in the court below, those of this appeal to 
be borne by the plaintiff. 
Michel, for the plaintiff. Bartlette, for the appellants. 





Boeuintute, Administrator, v. Fare. 


A sheriff, made a party to proceedings commenced by injunction, only for the purpose of noti- 
fying him that the execution of the writ in his hands has been suspended, having no interest 
in the result of the proceedings, need’ not be made a party to any appeal taken from the 
jadgment below. . 4 

A creditor having a special mortgage importing a confession of judgment, may obtain an order 

from a court of ordinary jurisdiction for the seizure and sale of the hypotlieeated property, 

though the mortgagor has since died, and his succession been accepted by the heirs with 
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benefit of inventory. The hypothecary action is a real action, following the property into pogytux 


whosesoever hands it may befound. C. P. 61 to 67, 734,744. C. C. 1370, 1382, 1387, 1395, 
1396. Being-a real action, it may be instituted before a court of ordinary jurisdiction. C. 
P. 983. ‘ 


PPEAL from the District Court of the First District, Buchanan, J. 
Morel,. for the appellant. 

J. F. Pepin, for the defendant. The hypothecary action is a real action, 
and should be brought before the ordinary tribunals. O’ Donogan ¥. Knoz,. 11 
La. 384. Code of Pract. arts. 41, 42, 61 to 74, 163, 733, 734, 744, 983. 
Civil Code, arts. 1370,, 1382 to 1387, 3360, 3361. Whether the mortgaged 
property belong tp a succession which has been accepted with benefit of inven- 
tory, or not, can make no difference. The benefit of inventory only exempts 
the heir from responsibility beyond the amount of the succession. It does not 
change his obligations in any other respect. Chabot, Comm. sur les Succes- 
sions. Arts. 803, 873 Code Nap. Merlin, verbo Bénéfice d’Inventaire. Du- 
ranton, (Paris ed.) vol. 7, nos. 39to 50. 4 Toullier, no. 355. 

The judgment of the court was pronounced by 

Kine, J. The plaintiff is appellant from a judgment dissolving an injunction 
issued at his instance, staying the execution of an order of seizure and sale. 

A motion has been made.to dismiss the appeal, on the ground that the sheriff, 
who was a party tothe judgment below, has not been brought before this court. 
That officer was a mere nominal party to the proceedings, without interest of 
any kind in the result of the litigation, on whom citation was served only for 
the purpose of notifying him that the further execution of the writ in his hands 
had been suspended by an order of the court. He had no such connection with 
the cause, as rendered it necessary that he should be cited to answer the appeal. 

E. Faille, the defendant in this suit, was the creditor of Francois Boguille, 
by a special mortgage importing a confession of judgment. Boguille died, 
leaving several heirs, who accepted his succession with the benefit of inventory. 
The hypothecated property remained unsold in the possession of the administra- 
tor and heirs of the deceased. E. Faille obtained an order for the seizure and 
sale of the immovable affected by her mortgage, and was proceeding with the 
preliminary steps to a sale, when the plaintiff caused the further execution of 
the writ to be suspended by an injunction, contending that the claim of Faille 
was a moneyed demand, the payment of which could only be enforced in the 
Probate Court, and that the succession, being in a course of administration, the 
property composing it could only be disposed of under the authority of that 
court. 

It is true that, asa general rule, Probate courts have exclusive jurisdiction of 
money demands against successions, but the rule is not without exceptions. 
Code of Practice, arts. 996, 983. The right of the hypothecary creditor to pro- 
ceed against the mortgaged property in the possession of the debtor’s heirs, 
appears to be beyond controversy. The Code of Practice, aftér declaring that 
the hypothecary action is a real action, which follows the property to which it is 
attached in whatever hands it may be found, provides that, if the debtor has died, 
leaving a single heir who has accepted the succession, or if he leave several heirs 
who have acéepted the succession, and there has been no partition among them, 
the creditor shall be entitled to seize and sell the hypothecated property in the 
same manner as if the original debtor Were still alive. After the partition, the 
creditor may proceed by the same action against the heirs to whose shares the 
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mortgaged property may have fallen. Code of Pract. arts. 61 to 67, 734, 744. 
Civil Code, arts. 1370, 1382, 1387, 1395, 1396. Being a real action, it may 
be exercised in the courts of ordinary jurisdiction. Code of Pract. art. 983. 
It is urged that the rules established in relation to the hypothecary action, when 
exercised against property in the hands of heirs, apply only to successions ac- 
cepted purely and simply, and not to benefigiary successions. We find no such 
limitation, and have heard no satisfactory reason assigned for adopting such an 
interpretatign. The Code of Practice speaks of heirs who have accepted, 
without qualifying the acceptance, as being unconditional, or with the benefit 
of inventory. 

It is objected that, the mortgaged property is subject to privileges, which are 
preferred to the creditor’s mortgage, and that, if the order of seizure and sale 
be maintained, the effect will .be ‘to deprive the privileged creditors of their 
liéns. No such result can occur. The law has provided ample means for the 
protection of privileged claims, under whatever authority the property aujoct 
to them may be sold. 

It has also been contended that, at the fime the order of seizure and sale was 
obtained, there was a litigation pending between the same parties, upon the 
same subject, in the Probate Court. It appears that the administrator filed in 
that court a tableau of the distribution of the funds in his hands, arising from a 
sale of moveables. The present defendant opposed the tableau as having been 
irregularly filed, ‘and the allowance of several claims figuring upon it, on the 
ground that they were excessive, reserving expressly her right to proceed upon 
her mortgage. The object of that litigation is wholly different from that of the 
proceedings enjoined in the present action. 

Judgment affirmed. 





SvuccEssion oF ASBRIDGE. 


A jadgment has no force or effect until signed by the judge. Consequently where a judgment, 
homologating an account presented by the curatorof a succession and allowing certain sums 
to attorneys and appraisers, was rendered before the adoption of the constitution of 1845, 
which prohibits such allowances (art. 71), but was signed afterwards, it must be reversed. 
The constitution of 1845 having gone into effect before the judgment was signed, the judge 
had ceased to have any authority to make such allowances. 

Since the adoption of the constitution of 1845, no court or judge can make any allowance to an 
attorney employed by a curator, or to an attorney of absent heirs, or for the compensation of 

* persons employed to appraise the property left by the deceased. Const. art. 71. 


PPEALS from the Court of Probates of New Orleans, Bermudez, J 
The judgment of the court was pronounced by 

Suet, J. This case presents two appeals, the one by a creditor, Bartlette, 
the other by the-heirs of the deceased. Both appeals are from portions of a 
judgment rendered on a tableau. 

Bartlette claimed for professional services rendered to the deceased himself, 
in judicial proceedings to which the deceased was a party. The judge of the 
court below reduced his charge. The question of quantum mereuit was pre- 
sented to the court below on conflicting evidence. It was a question of fact, and 
we see no error in the judgment of the court below. 
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alleged professional services rendered to the curator,.$125 to R. H. Grandment, 
as attorney of absent heirs, and $16 to the appraisers, the heirs contend that so 
much of the judgment as made these allowances was contrary to the 71st article 
of the constitution, and should be avoided. The judgment -was rendered in 
September, 1845, before the constitution went into effect, and was signed the 
20th December, being after the constitution went into effect. 

A novel question is here presented. It has been asubject of careful and pro- 
longed deliberation, and it has not been without difficulty that we have formed 
a conclusion. , 

Under our practice the signature of the judge is necessary, to make a judg- 
ment which he has rendered final and conclusive. At any time, till it is signed, 
either party may, by motion for a new trial, ask its revision, and the court, if it 
considers the judgment contrary to law or the evidence, may set it aside and 
grant a new trial. Even if the judgment be, in the opinion of the judge con- 
formable to the law and the evidence, yet, in case of newly discovered evidence, 
under proper affidavit, the party dissatisfied may obtain the same relief. Nor 
does the law confine the authority of the judge over the judgment rendered, to 
cases where a party litigant asks its revision. The judge may even, ex officio, 
order a new trial, if he be himself dissatisfied with his decree. Hence it has 
been the uniform and settled jurisprudence of the Supreme Court, from its 
foundation down to the present time, that, until it be signed, the judgment is 
without efficacy ; it is inchoate and imperfect. 

In Sprigg v. Wells, 5 Mart. N.S. 105, the inquiry arose upon the inter- 
pretation of the then existing law relative to the recording of judgments. To 
give such recording the effect of a mortgage, from the date of the judgment, it 
was required that it should be made within ten days from the time at which 
such judgment was rendered. It there appeared that the judgment was.record- 
ed on the same day that it was signed, but more than ten days had elapsed since 
its rendition. Judge Matthews said: ‘“‘ The law require’ the judges of the infe- 
rior courts of this State, to sign their judgments within three days after they 
have been pronounced or rendered. The signature of the judge, according to 
this regulation, is essential to.the perfection of a judgment; and, although it should 
not receive such signature until after three days, it does not acquire the force of 
a judgment until completed and perfected by the name-of the judge thereto 
subscribed.” 

In Williamsv. Holloway, 11 La. 515, the court, through Judge Martin, declar- 
ed that a judgment under which title by judicial sale was claimed, but which 
did not appear to have been signed by the judge, was inadmissible as evidence. 

In the case of The State v. McDonald, 17 La. 485, an injunction was sus- 
tained against an execution, because the judgment upon which it issued had not 
been signed, although the minutes of the court, at the close of the term, seem 
to have been signed. See also, Mart. N. S. 241. 

So an appeal was dismissed, when the judgment appealed from had not re- 
ceived the judges signature. 7 La. 513. 

In 12 Martin, 252, the signing of the judgment is also spoken of as giving 
effect to the judgment; but it was held that it may be signed, even many days 
after the expiration of the three days from rendition. The Jaw then was that 
the judge shall sign three days after rendition, being in terms more stringent 
than our Code, which only says that ‘he shall not do so, until three judicial days 
have expired.” . 
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Succession oF We incline to the opinion that, the signing of a judgment, as prescribed by 
ASBRIDGE. oyr Code of Practice, is not a mere ministerial act. We believe that the delay 





prescribed between the rendition and the signing of ajudgment, was prescribed 
in order to give the mind of the judge time and leisure for reflection; that, if 
erroneous, he might order its revision by a new trial on the application of the 
litigants, or even proprio motu; and that the signing of the judgment is the so- 
lemn exercise and memorial of his judicial will and conviction, that the judgment 
requires and shall undergo no change. : 

There is a case reported in 8 Peters 302, coming up fromthe eastern district 
of Louisiana, in which the Supreme Court of the United States held that, the 
signing of a judgment isa ministerial and not a judicial act. But it will be ob- 
served that there the court seomed to recognize the authority of the district 
judge to grant a new trial, after the lapse of a longer time than three days, and 
they observe : ‘The district judge, in not "granting a new trial, has decided 
against it. It is immaterial what reasons may have influenced this decisign, as 
it was aymatter which rested in his discretion. But the important inquiry is 
whether, after refusing to grant a new trial, either on a full consideration of the 
merits, or because he had not a sufficient knowledge of them, he was not bound 
to sign the judgment.” 

The question, however, whether the signing of the judgment, under the cir- 
cumstances of the present case, wasa judicial or a ministerial act, is not one 
which it is indispensable to solve. It was, at any rate, an act of the judge, 
which was indispensable to give force and effect to the judgment rendered. It 
was an exercise of his official power. 

This ascertained, the solution of the present question naturally follows: 

‘“* No court or judge, shall make any allowance, by way of fee or compensation, 
‘in any suit or proceeding, except for the payment of such fees to ministerial of- 
ficers as may be established by law.” Constitution, art. 71. 

This unequivocal provision of the supreme law of the State, having gone into 
effect before the day when the judgment was signed, had swept from every 
court of this State all authority over the subject matter of such allowances, 
except as therein excepted. The judicial officer was rendered powerless for 
such purpose ; and that which had not, when the constitution went into effect, 
the force and effect of a judgment, became a mere abortion, by the complete 
withdrawal of official authority, and the positive inhibition of the judge’s action. 

We apply here, in another form, the same principle which we enforced in 
the case of Pandelly v. His Creditors, ante p. 21. The judgment there had 
been rendered, and signed by the district/judge, before the constitution went in- 
to effect. We said we were without authority either to reverse or affirm the 
decree, and therefore dismissed the appeal. 

Here the probate judge has performed an act as judge unconstitutionally. 
The appellant invokes the constitution, and it is our imperative duty to cancel 
what the judge has done. This duty extends to the appraisers’ fees, as well 
as the two other allowances, because it is the allowance of a fee to a ministerial 
officer not established by law. 

‘Whether the attornies have a right to sue the heirs, who have been recently 
decreed to be put into possession, is a question not before us on this appeal. 

Some other items of the account have been discussed in argument by-the 
counsel for the heirs, but they are not regularly before us. The order of ap- 
peal was upon five items only, which are specially enumerated. They are the 
items already considered. 
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It is therefore decreed that, so much of the judgment of the court below.e8 Sycexsstoix ow 
was appealed frém by ghe-said 7. A. Bartletie, be affirmed, the said Bartlette A®*81Bex. 


paying one half the costs of appeal. And it is further decreed that, as to so 
much of the judgment as was appealed from by the said heirs of Asbridge, the 
same be affirmed, as to the items of $50’to McPherson, and $87.95 to Hennen - 
and that as to the items of $250 to Van Dalsen, $125 to Grandmont, and $16 to 
Allard & Charbonnet, the said judgment be reversed, and said claims stricker. 
from the tableau. Qne half of the costs of appeal to be paid out of the funds 
of the said estate. And itis further decreed that the said tableau as now aménd- 
ed, be finally approved. 

Bartlette, one of the appellants, pro se. Greiner, for the heirs, also appel- 
lants. Van Dalson, Carter, and Duvigneaud, contra. 





‘Parker v. Rayna. 


Under a plea, in an action against the maker of a note, that the holders of the note prior to the 
plaintiff were aware of the failure of the consideration for which it was given, unaccompa- 
nied with any allegation that plaintiff received the note with notice, or under suspicious cir- 
cumstances, evidence of notice to a former holder is inadmissible, as irrelevant ; nor would 
proof of notice to the plaintiff be admissible, under the pleadings. ‘ 


PPEAL from the District Court of the First District, Buchanan, J. L. 
Janin and S. LZ. Johnson, for the plaintiff. Michel, for the appellant. 

The judgment of the court was pronounced by 

Supett, J: The plaintiff sues the defendant as maker of a promissory note, 
payable to the order of, and endorsed in blank by, one Howell. The petition 
contains the usual allegations, exhibiting the plaintiff as holder, in the ordinary 
course of business, before maturity. 

The defendant’s answer exhibits no genéral denial, but a special plea to the 
effect that, holders of this note prior to plaintiff were well aware of a failure of 
the consideration for which the note was given, and of the existence of certain 
equities in favor of the maker against the payee. But the plea does not state 
that the plaintiff received the rote with notice, or under suspicious circum- 
stances. 

At the trial the defendant offered evidence to show that a previous holder 


took the note, with knowledge of the failure of consideration. This evidence the’ 


court rejected. There was evidently no error in this rejection. If admitted it 
would not have affected the plaintiff, unless followed up by evidence of notice to 
the plaintiff of like matters, before he took the note. But such furthe? evidence 
would not have been admissible under the pleadings. Judgment affirmed. 





Succession or Canonce—The Third Municipality of New 
Orleans, Appellants. 


The privilege given to the Municipalities of New Orleans, by sect. 7 of the statute of 20th 
March, 1840, to secure the payment of taxes due to them, exists but two years after 
27 
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“Sees.” the taxes are due ; and, in the absence of any, proof of the period at which « tax became 

ANONGE. due, or of the time the assessment roll was furnished to the treasurer of the municipality, 
it wil be presumed that the roll was returned by the day fixed by law ag the latest 
"period for-its return, and the tax will be considered as having become due from that day. 
Stat. 6th March, 1840, ss. 1, 8. 

The rent reserved in a contract of rente fonciére is a perpetual charge imposed on, and inhe- 
rent-in, the property itself, which follows it into whatever hands it may pass. C. C, 2757, 
2758, 2763. The recourse of the owner of the rent, upon the property itself, for the pay- 

k ment of the rent, exists independently of the mortgage accorded to him by art. 2762 of the 

Civil Code. and cannot be affected by his omitting to record, or to reinscribe, in the office of 
recorder of mortgages, the contract by which the rent was reserved. 

The action for arrearages of rent due under a contract of rente fonciére, is pres@ribed by three 
years. C. C. 3503. 












































PPEAL from the Court of Probates of New Orleans, Bermudez, J. 
The judgment of the court was pronounced by 

Kine, J. The administrator of Jeanne Amélie Canonge presented a tableau 
‘of distribution of the suceession of the deceased, the homologation of which 
was opposed by the Municipality No. 3, on the ground that the opponents had 
not been placed upon it as creditors for the taxes due for the years 1843 and 
1844, and for arrearages of ground rent, both of which are claimed with privi- 
lege. ‘The privilege for the tax of one of the years was allowed by the court 
below. The claim for arrearages of ground rent was refused. From this judg- 
ment the municipality has appealed. 

There is an admission in the record, that the sums claimed both as taxes and 
ground rent are correctly stated in the account of the opponents. The only 
question which arises is, whether they are entitled to.a privilege. 

1. To secure the payment of taxes, the 7th section of the act of 20th March, 
1840, p. 51, grants to the municipalities of New Orleans a special privilege on 
the property on which they are imposed, for two years from the time the taxes 
become due. In the absence of proof in the record, a difficulty presents itself 
in ascertaining at what time the taxes became due, which can only be removed 
by reference to the. laws prescribing the duties of the assessors. The act of 
the 6th March, 1840, p. 29, ss. 1,8, provides for the appointment of assessors 
for the city of New Orleans, to be made on the first monday of February of each 
year, and requires that those officers shall furnish, at the latest, on the first mon- 
day of October, to the treasurer of the municipality, a certified copy of the as- 
sessment roll. The taxes then become exigible. It has not been shown at what 
time this return was made. In default of proof it will be presumed that the 
officers accomplished their task, and made their return by the first monday of 
October, the time prescribed by law, and that the taxes for 1843 became due on 
that day, when, under the statute, prescription commenced torun. The claim of 
the.opponents was not preferred until the 16th December, 1845, at which date 
the privilege for the tax of 1843 had been extinguished by prescription. It was 
correctly refused by the court below. 

II. The succession of the deceased was the owner of a piece of property, 
subject to the payment of a ground rent to the municipality. The contract by 

»\which it was acquired appears to have been inscribed in the mortgage office 
about the day of its date in the year 1809, but not to have been subsequently re- 
newed. It is contended that, by our Code, the rentor has, for the payment of 
his rent, a mortgage on the property, which must be inscribed in the mortgage 
office, in order to produce effect against third persons ; and that, by the failure 
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of the municipality to reinscribe their mortgage, it has been prescribed, and re- Svoceames or 


course against the property for the payment of rent lost. : 

The rules of our Code which regulate the contract of rent, have beet prin~ 
cipally derived from the French law, with but little modification in those of its 
features which we have adopted. In France, as well as in Louisiana, it is of 
the essence of the contract, that it conveys the property in perpetuity, that the 
rent reserved is a charge imposed upon the property itself, which is inherent in 
it, to which it is perpetually subject, and which follows it into- whatever hands it 
may pass. Civil Code, arts. 2752, 2757, 2758, 2763. Pothier, Contr. de Bail 
a Rente, cap. 1, Nos. 1 to 5. 

In France no mortgage is established in favor of of the rentor; but. he may 
exercise an action for the recovery of arrearages, which Pothier terms a kind of 
hypothecary action, but which he distinguishes from that action properly so 
called. The proceeding grows out of the nature of the contract itself, which 
renders the estate subject to the rent the debtor of the rent. It is only called 
by French commentators an hypothecary action, from its resemblance to that 
proceeding. in some of its most important consequences. Pothier, Contr. de Bail 
a Rente, Nos. 90, 91. 

The provisions of the French law which give rise to this action are believed 
to be identical with those of our Code. A similar proceeding, by whatever 
name it may be known, results necessarily from those provisions of our liw, 
which declare the rent reserved to be a charge imposed on the property, to which 
it is perpetually subject, and which follows it into whatever hands it may pass. 
A recourse upon. the property itself, which is the debtor, for the payment of the 
rent, exists independently of the right of mortgage accorded to the rentor by 
art. 2762 of the Code. 

It is probable that the authors of our Code intended, by the article last quoted. 
to place this contract on the same footing on which it stands in France, by giv- 
ing to the rentor a right of proceeding against the property subject to the rent, 
as in cases of hypothecated. property, instead of granting a mortgage on the 
estate. Be this as it may, the legislature has given another right, equivalent in 
many respects to that of mortgage, in others superior, for the purpose of secu- 
ring the rents due. 

The probate judge erred, in our opinion, in rejecting the claim of the oppo- 
nents for the last three years. The rents which had previously accrued had been 
prescribed. Civil Code, art. 3503. 

It'is therefore ordered that. so much of the judgment of the Probate Court 
as rejected the claim of Municipality No. 3 for arrearages of rent charge, be 
avoided and reversed. It is further ordered that said municipality be placed on 

the tableau of distribution of the sticcession of J. A. Canonge, deceased, as a 
creditor, for the sum of $622 44, being for srrearages of rent for the last three 
years previous to the filing of the opposition, to be paid by preference out of the 
proceeds of the sale of the property sitbject to the rent; that the tableati be 
amended further, by deducting from the balance of $2,235 54, applied to the 
judgment in favor of Alfred and Armand Mercier, the said sum of $622 44, 
the claim of the Merciers being inferior to those of the heirs of J. A. Canonge, 
and to the privileged claims. This leaves the sum of $1613 10 to be applied to 
the payment of the claim of Alfred and Armand Mercier. The’ costs to be 
paid by the succession, and to be deducted from the sum of $1613 10. 

Grailhe,for the appellants, A. Canonge, contra. 
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Succgssien or Canonce—Alphonse Canonge et al., Appellants. 


Art. 1274 of the Civil Code which, for the purpose of making a partition among the heirs, au- 
thorizes the reduction into cash of the proceeds of the sale of succession property sold on 
a credit, by deducting ten per cent a year for the period of such credit, applies only where 
One or more of the heirs demand a sale for cash, for their portions, while the others, for their 
shares, fequire the property to be sold on credit. But where the property of a succession, 
with the assent ofall concerned, has been sold on a credit, not more thanfive per cent a year 
can be deducted, for the period of such credit, for the purpose of reducing the amount to cash, 
in order to effect a settlement with the creditors and heirs of the deceased. 


PPEAL from the Court of Probates of New Orleans, Bermudez, J. 
The judgment of the court was pronounced by 

Kine, J. The heirs of the late Jeanne Amélie Canonge have appealed from 
a judgment of the Probate Court, amending a tableau of the succession of the 
deceased, presented by her administrator. 

Some time after the death of J. A. Canonge, her son, Alphonse, was ap- 
pointed her administrator, and the effects belonging to the succession in com- 
munity between her surviving husband and herself, as well as those which were 
her separate property, appear to have been confided to his administration, and 
were sold under an order of the Probate Court, the price payable, one fourth in 
cash, and the remainder on credits of one, two and three years. These. terms 
of sale were assented to by all the parties in interest. The succession of J. A. 
Canonge was determined, by a decree heretofore rendered, to amount to the 
sum of $28,857,35. During the existence of the community, J. F. Canonge 
was appointed the tutor of Alfred, and Armand Mercier, and, in that capacity, he 
received their estates, amounting together to the sum of —--——, as has also 
been settled by a judgment rendered in their favor. These two debts, inde- 
pendently of others, leave the community largely insolvent. During the admi- 
nistration rents were derived from property of the community. 

In the account rendered, the assets of the estate are credited with only one 
half of these rents. The other half is represented to belong to J. F. Canonge, 
as the owner of one half of the community. 

The administrator proposed in his tableau to reduce to cash the instalments not 
yet due, by deducting from their amount, ten per cent per annum, for the time — 
they had still to run, and to apply the sum thus reduced, first to the payment of 
the heirs of the deceased; the residue, after the payment of the privileged 
claims, is represented to be the profits of the community, and is placed to the 
credit of J. F'. Canonge, as the surviving partner of the community. 

The Merciers opposed the discount of ten per cent per annum, proposed for 
the purpose of reducing the credit instalments to cash, and claimed that a de- 
duction of five per cent only should be made, contending that the proceeds of 
the sale are not to be partitioned among the heirs as such, but to be applied to 
the payment of debts upon which legal interest is due. They further claimed 
that the whole amount of rent received should be carried into the mass, and 
applied to the payment of the community debts. 

The administrator relies on the 1264th article of the Civil Code, as his au- 
thority for reducing the sums not due to cash, by a discount of ten per cent. 
That article applies alone to the case where one, or more of the heirs of the 
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deceased demand a sale for cash for the share coming to them, while the others gyccession oF 
require the property to be sold on credit for their portions. In that event, the ©**O*GE. 
whole proceeds of sale are reduced to their cash value, by a deduction of ten per 

cent per annum from the sums not due, for the purpose of making the par- 

tition. 

In the present instance, the succession of the deceased consisted chiefly of 
a claim against the community, and the community property was sold, upon 
terms which the Merciers assented to, for the purpose of satisfying that, with 
other debts. In the distribution of these assets, the heirs are to be regarded 
only as creditors, and their claim, like others, is to be paid by the administrator 
with five per cent interest, from the death of the deceased, if the estate be 
sufficient for that purpose. Code of Pract. art. 988. The only discount, 
therefore, which the administrator could have made, was that of five per cent, 
which was equivalent to an allowance of that rate of interest to the creditor. 

The position assumed by the administrator that, the surviving husband was 
entitled to one half of the rents which accrued upon community property during 
the administration, we deem to be equally untenable. By the death of Jeanne a 
Amélie Canonge, the community was dissolved, and the right of the surviving 
husband to manage its concerns, ceased with that event. The community was 
largely insolvent. Its effects appear to have been inventoried, administered and 
sold, for the purpose of making a final liquidation of its affairs» The property .o 
composing it was the common pledge of the creditors, and it was the duty of the 
administrator to render it, with all the fruits and revenues which it yielded 
while under his administration, available to them. If he has failed to collect 
any part of the rents, or has permitted them to be received by others, the 
creditors are not to suffer from his laches. 

The appellees claim that the heirs of the deceased be decreed to bear, each 
his proportionate share of the charges incurred in the liquidation of the succes- 
sion, The separate property of the wife, sold for the purpose of effecting a 
partition among the heirs, should, no doubt, support the expenses:necessary to 
effect that object. There is nothing, however, in the record to show what por- 
tion of the proceeds were derived from sales of separate property, and what 
were the charges to which it was liable. 

Those costs which accrued in converting the community effects into cash, +94 
and in distributing them among the creditors, are to be borne by the mass, from ; 
which they should be first deducted, in order to ascertain the éum for distribu- 
tion. : 

We find no error in the judgment of the Probate Court as relates to the sub- 
jects of controversy on this opposition. In the decree rendered on another op- 
position to the same tableau brought up on a separate appeal, ante, p, 209, we 
have determined that the Municipality No. 3 is entitled to the sum of $622,44, 
for arrearages of rent charge, which affects the rights of the appellees, and ren- 
ders it necessary that we should, instead of affirming the judgment generally, 
render the same decree which has been rendered in the case of the succession 
of Canonge on the opposition of Municipality No. 3. 

It is therefore ordered that, the tableau of distribution be amended as directed 
in the case of the succession of Canonge, on the opposition of Municipality 
No. 3 to the account filed by the administrator, decided this day, ante p. 209, the 
appellants paying the costs of both courts; and in other respects, that the © judg- 
ment appealed from be affirmed. 

A. Canonge, for himself and the other “niin. Soulé, for the opponents. 
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Doriocourt, Executor v. Jacoss et al., Executors. 


The action of the creditors against the legatees of a succession, to compel them to contribute 
out of the property received by them to the payment of the debts, is prescribed by three 
years, to be calculated from the opening of the succession. But where a legatee was also 
one of the executors of the deceased, the prescription must be considered as suspended 
while he acted as executor. 

No action can be maintained by the creditors against the legatees of a succession to compel 
them to contribute out of the property received by them to the payment of the debts, unless 
it be shown that the effects of the succession, undisposed of by the deceased, are insufficient 
to discharge them. 

Executors are liable, jointly and severally, for the property subject to the executorship, un- 
less the testator has divided their fanctions, and each has confined himself to those allotted 
to him. C. C. 1674. 


HE defendants appealed from a judgment of the Court of Probates of New 

i Orleans, Bermudez, J., in favor of the plaintiff. 

The judgment of the court was pronounced by 

Rost, J. In 1841, William F. Jones bequeathed to J. B. Barker real estate 
and slaves; and appointed him his executor jointly with one F. G. Turner, giving 
them the seizin of his succession. After the death of Jones his will was probated, 
and letters testamentary issued in favor of both executors. Barker subsequently 
instituted proceedings against his co-executor to have him deprived of the ex- 
ecutorship for legal causes assigned, and to compel him to account. He was de- 
prived of the executorship by the decree of the court; judgment was rendered 
against him for the sum of $9,710 32, the amount due by him as executor, and 
interest at the rate of twenty per cent a year thereon. J. B. Barker, his 
co-executor, was appointed by the court dative testamentary executor. He 
refused to accept, and the present plaintiff was appointed in his place. , 

We do not comprehend how J. B. Barker could withdraw, as it is alleged he 
did, from the executorship, nor in what manner he evaded the provision of article 
1674 of the Civil Code, that when there are several executors, they are all jointly 
and severally accountable for the property subject to the executorship. The 
appointment as dative executor of a person who had already accepted that trust 
under the will, is a proceeding which the record leaves unexplained. 


J. B. Barker having siuce died, leaving the defendants his executors and re- 
siduary legatees, the plaintiff, in his aforesaid capacity, claims from them three 
of the slaves bequeathed by Jones to Barker, in order to subject them to the 
payment of the debts of the succession, on the ground that the judgment against 
Tuer has not been satisfied, and that the other assets of the succession are 
exhausted, leaving debts unpaid to the amount of about $3000. 

The facts are not disputed; but th ndants contend that more than three 
years had elapsed from the 6pening of the succession of Jones, to the institution 
of this suit, and that the claim is prescribed under article 1380 nf the Civil Code. 
The letters testamentary under the will of Jones were granted on the 2d of 
June, 1841, and this action was commenced on the 4th of January, 1845. The 
article of the Code relied on is positive, and provides that actions against lega- 
tees, in cases like the present, are prescribed by three years, fo be calculated 

from the opening of the suceession. 
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If J. B. Barker had not been one of the executors of Jones, the defendants Dortocourt 


would clearly be within the exception they invoke ; but as long as he remaiped 
executor he could not sub himself, and the prescription was suspended. The 
time and manner of his withdrawal from the executorship are not shown; and 
the cause presents, on that account, another insuperable difficulty. Executors 
being bound in solido till they have been legally discharged, the legal presump- 
tion is that J. B. Barker was responsible for the amount of the judgment ob- 
tained by him against T'urner, and, until that presumption is rebutted by proofs 
of a legal discharge, the insolvency of the succession of Jones is not established, 
and this action is premature. For the reasons assigned it is ordered that, the 
judgment be reversed, and that there be judgment in favor of the defendants, 
as in case of non-suit, with costs in both courts. 
T. R. Wolfe and J. C. Clarke, for the plaintiff. Glenn, for the appellants. 





Mitiavupon v. THe First Municrpatity or New Or.eans. 


Where in acase affecting the interests of all the tax-paying inhabitants of a municipality, 
the evidence in the record shows that other much more important evidence exists, and is 
within the power of the party, the production of which is essential to a just and equitable 
decison, the case will be remanded, tnat it may be introdaced. 


PPEAL by the defendants from a judgment of the Parish Court of New 
Orleans, Maurian, J. 

The judgment of the court was pronounced by 

Eustis, C. J. On an examination of this case we came tothe conclusion at 
once that we could not determine it. Those charged with the government of 
‘this municipality and with the management of its important concerns, are not 
the parties in interest in this suit; itis the tax-paying inhabitants who are to be 
affected by its result. Were the former alone concerned, we should be justified 
in leaving them to the consequences of their own acts; but we cannot consent 
to adjudicate finally on the rights of the latter, in a case presented to us as 
this is. 

From the evidence adduced, we are satisfied that much more important evi- 
dence exists, and is within the power of the party, and which has not been ex- 
hibited. 

The evidence which we must have, if it exists, before we can decide the case, 
relates to the matter set up in the answer concerning the condition of the Navi- 
gation Company, and the relations of the plaintiff with that corporation, its offi- 
cers and agents, and particularly as to his connection with the resolutions of the 
board of directors which concern — relating to the pledge of the 
bonds, and which have been offered in eVidence. The copies of the delibera- 
tions of the board of directors do not contain the names of the directors, nor 
the whole proceedings, and we cannot consent to determine a case like this in 
the last resort, on a partial consideration of the facts on which it must depend. 

We wish it to be understood that, we leave all the question involved in this 
case entirely open, and remain, in relation to them, entirely uncommitted. We 
have intended to confine ourselves entirely to a statement of the evidence, which 


v. 
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Mittavpor We consider ought to have been adduced, being satisfied of its existence by what 
Due Men “ is already before us, without expressing any opinion as to its effect. We also 
paLity or suggest that the Orleans Navigation Company be made a party to this suit, and, 
New ORLEANS. With its records and the documents in relation to this business, a court can have 
every means of arriving at a just and equitable conclusion, in relation to every 

branch of this difficult cause. 

The judgment of the Parish Court is reversed, and the case remanded to 
the’ Third District Court of New Orleans, for further proceedings, with permis- 
sion to the parties to amend their pleadings and make new parties; the appellants 
paying the costs of this appeal. © 

Benjamin and Micou, for the plaintiff. Soulé, for the appellants. 





HorrMan v. THe Western MARINE AND Fire INSURANCE 
ComPaANY. 





4 

Where goods insured against fire are destroyed, the insurer is bound to pay their value at 
the time of the loss; if damaged only, he is bound for the difference between their value in 
their sound and damaged condition. Where the goods are so much damaged as not to be 
saleable in the ordinary mode, a fair sale at auction made by the assured, after reasonable 
notice to the insurers, or with their knowledge, may be considered by a jury in estimating 
the damage, and in ascertaining the amount of the iudemnity ; but the price for whieh such 
damaged goods were sold at auction by the assured, without notice to, or knowledge by, 
the insurers, of the sale, is not sufficient evidence of the value of the goods in their damaged 
condition. 

Where in an action on a policy of insurance containing the usual condition that, if there be 
any fraud or fale swearing, all claim under the policy shall be forfeited, there is a diffe- 
rence between the amount of loss sworn to by the insured in his account presented to the 
insurers and that proved on the trial, such difference is not conclusive evidence of fraud 
and false swearing; but the burden of proving that the difference was the result of error, 
and not of an iutention to defraud the insurers, is on the plaintiff, and, in the absence of any 
satisfactory explanation, it must be considered as imposing on the insured a forfeiture of all 
claim under the policy. 

Where, in an action against an insurer for loss by fire, the defence is that the assured himself 
set fire to the premises, the evidence for the defence is not required to be as full aad con- 
clusive, as would be necessary to support an indictment for arson. 

A court may, at the instance of a party, order a case to be tried before a jury, even afttr 
the trial had been commenced before the court alone. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
A The judgment of the court was pronounced by 

Suet, J. This is a suit ona fire policy upon merchandize, bed-room fur- 
niture, &c., in a store occupied by ff. The amount claimed is based upon 
an account annexed to the petition. This account is composed mainly of items 
exhibiting the sound value of the goods, as appraised in the store after the fire. 
A few of the items are for goods lost or destroyed at the fire, put down at an ap- 
praised value. From the total of these items thus appraised, is deducted the 
nett amount which the goods and furniture produced at an auction, ordered by 
the plaintiff after the company had refused to pay him, and for the balance— 
the difference between the appraised value and the auction sales, being $1231 19, 
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the plaintiff sues, and has obtained a verdict: The evidence at the trial was Horrman 
of the same character. The appraisements of the goods and furniture were Wares Ma- 
offered, and the accounts of the auction sales were also offered. The jury gave RINE anD Fer 
their verdict for the precise balance stated in the account annexed to the pe- povnanes: Se 
tition. 

The insurers’ liability is distinctly defined by the policy, and by well ascertained 
principles of the law of insurance. If goods are wholly destroyed by fire, the 
insurer is bound to make indemnity, by paying their value at the time of the loss. 
If the goods be not destroyed but damaged, the insurer is bound, by the like rule 
of indemnity, to pay the assured the difference of value between the goods in 
their sound and in their damaged condition. The idea of a right of abandon- 
ment of the goods, which seems to have existed in the plaintiff's mind, and in 
that of his principal witness, who assisted him in making out the appraisement, 
is entirely unsanctioned by the law of fire insurance. Insurance companies 
sometimes assent to the sale of damaged goods at auction to ascertain the value, 
but they are under no obligation so to do, without a clause to that effect. When 
they assent to that course to ascertain the damaged value, the indemnity is the 

- difference between the auction return and their sound value at the date of the fire. 
Where a sale is thus made with their assent, or, without their assent, yet upon 
notice to them, it is obvious that they could have an opportunity of being repre- 
sented at the sale, and of taking measures to prevent an undue sacrifice. 

The court below was requested by the defendants’ counsel, ‘to charge the 
jury that, the difference between the price for which the goods injured by the 
fire were sold at public auction and the valuation of said goods before they were 
injured, was not a proper criterion to fix and determine the amount of indemnity 
for which the defendants were liable under their contract of insurance, and that 
the amount of damage or injury sustained by the property insured ought to have 
been proved by other testimony, or legal evidence ; but the court refused to 
charge the jury as requested, but charged them, on the contrary, that the auc- 
tion sale and valuation of the property as aforesaid, afforded a proper basis to 
establish the amount of indemnity to which the plaintiff was entitled.” The 
minds of the jury might have been misled by this refusal, and charge of the court, 
and it is natural to suppose that they were so, as they have given their verdict 
for the precise difference between the appraisements and the auction sales. 

In our opinion the charge of the court should have been that, one assured in a 
fire policy is entitled to recover the fair market value, at the date of the fire, of 
goods totally destroyed, and, as to goods damaged, the difference between the 
value, at the date of the fire, of goods in their damaged state and like goods un- 
damaged; and that in ascertaining the damaged value, a fair sale at auction made 
by the assured, in cases where the goods are so much damaged as not to be sale- 
able in the ordinary mode, and upon reasonable notice given to the insurer or 
with the insurer’s knowledge, may be @onsidered by the jury in estimating the 
extent of damages, and ascertaining thé ambunt of indemnity. But that when 
an auction sale is made by the assured, without notice to, or knowledge by, the 
insurer, the mere returns of sale are not of themselves sufficient evidence of 
the damaged value. 

In the present case the insurers were parties to the appraisement, their own 
agent having acted and signed as one of the appraisers; and as no fraud or mis- 
take in the framing of the appraisement is proved, the company is bound by it, 
as prima facie evidence of the sound value of the goods, both of those lost or 
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destroyed at the fire, and of those which existed at the store, after the fire. in a 
damaged condition. But there is no satisfactory evidence in addition to the auc- 
tion sales, to show the extent of the damage. 

It is obvious that, by taking the mere auction sale, made without proof of no- 
tice or privity of the insurer, a fair measure of indemnity is not given, for goods 
sold under the hammer as damaged goods, might well be-sacrificed. In the 
present case we are not able to say whether there was a sacrifice as to the mer- 
chandize, as the appraisement was single, to wit, of sound value only. But with 


- regard to the furniture, it appears that the appraisers made a double appraise- 


ment, estimating the value before the fire at $231, and the damage by the fire, 
which was the loss to the plaintiffs, at $45; thus leaving its value in its damaged 
condition at $153 54; whereas it was sold at auction for the gross sum of only 
$48 12, and a nett sum of $42 46, which latter amount only is credited to the 
insurers by the plaintiff’s petition and by the finding of the jury. We should not 
suppose the sacrifice as great in the case of the merchandize, but we are still 
left in doubt by the evidence as to the extent of the damage, having no guide 
but the auctioneer’s return. : 

Under these circumstances, and without entering into a consideration of the 
charges of fraud, we deem it our duty to remand this cause. In doing so, how- 
ever, it is proper to notice some other questions of law presented in this case. 

The defendants asked the court to charge the jury that, “the difference be- 
tween $3,688 80, the amount sworn to by the plaintiff in the account present- 
ed by him on the 5th August, 1843,” (three days after the fire,) ‘‘and the ac- 
count in evidence, is to be considered by the jury as evidence of fraud and false 
swearing by the plaintiff, so as to bring him under the effect of the 9th condi- 
tion of the policy of insurance in this cause.” The condition is the usual con- 
dition ; it follows the usual clause as to giving notice to the company, delivering 
a particular account, &c., and is in these words: ‘ Also if there appear any 
fraud or false swearing, the claimant shall forfeit all claim by virtue of this po- 
licy.” The plaintiff, on the other hand, asked the court to charge that, ‘if the 
plaintiff fail to sustain his affidavit by direct evidence to the amount claimed, he 
is not therefore necessarily to be considered as having sworn falsely, and there- 
by forfeited the policy.” 

The court gave the charge as requested by the plaintiff, but added that, the 
false swearing must be an intentional false swearing, for the purpose of recov- 
ering from the insurance company an amount of value beyond what the party 
knew to be the value of the goods in the store. And the court further charged 
as requested by the defendants. 

We think the course of the judge was substantially correct. His charge, as 
a whole, substantially amounts to this: that the jury will consider whether the 
discrepancy between the account sworn to and the value as proved at the trial, 
is to be fairly attributed to an intention to defraud the insurer, or to an innocent 
error on the part of the assured ; thatthe burden of explanation is upon the 
plaintiff ; and that, if the discrepancy be unexplained to the satisfaction of the 
jury upon a fair consideration of the whole evidence, it imposes upon the as- 
sured a forfeiture of all claims by virtue of the policy. 

The defendants asked the court to charge the jury that, “the evidence to 
prove that the plaintiff set fire to his own store is not to be as full and conclusive as 
on an indictment against him for arson, but that the same may be shown by pre- 
sumptions as well as by direct evidence ; and that, if they believe presumptive or 
circumstantial evidence exists to support sucha defence in this case, they must find 
























































for the defendants.’ The court refused so to charge, but appears, in the terms Horrmax 
of plaintiff’s application, to have charged the jury that, “in a claim against an 
insurer for loss by fire, when the defence is that the assured himself set fire to rivz anp Fire 
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the premises insured, the facts are to be as fully proved as on an indictment for 
arson; but where a policy provides against fraud and false swearing, any evi- 
dance which will satisfy a jury that there was fraud or false swearing, is suffi- 
cient to justify a verdict for defendants.” The court further added, in adopting 
the plaintiff's application, that, “in a matter of this kind, every species of evi- 
dence, whether circumstantial or presumptive, which tends to convince the 
mind, may be adduced, whether on the one side or the other.” 

We think that the jury should not have been instructed to require the same 
full proof to discharge an insurer, as would be necessary to convict the assured 
for arson under our statutes. The position of the claimant in the one case, and 
of the prisoner in the other, are not identical; and a jury might, perhaps, with 
justice refuse to condemn the defendant in the criminal prosecution, to whom, 
upon the same evidence, they would refuse a verdict, were he the plaintiff in a 
suit upon a policy of insurance. 

The defendants’ exception to the order that the cause should be tried by a 
jury, after the trial by the court had commenced, is not tenable. The plaintiff 
made his motion for a jury, ou the suggestion of the court, that the court desired 
the trial to be by jury. Ifa court may, ex officio, order a new trial after a judg- 
ment has been rendered, it may well suggest and grant the trial of the cause by 
a jury after the case has been opened. This was a matter within the discre- 
tion of the court below, and, censidering the nature of the controversy, was 
very properly exercised. 

It is therefore ordered that the judgment of the court below be reversed, 
and that this cause be remanded to the Fourth District Court of New Orleans, 

for a new trial; the plaintiff paying the costs of this appeal. 
W. H.. and R. Hunt, for the plaintiff. Maybin and Roselius, for the 
appellants. 





Sauvinet v. LanpREAvux, Recorder of Mortgages. 


Art. 3302 of the Civil Code, which declares that, “ to prove that mortgages exist on the pro- 
perty of a tutor orcuratorof a minor, interdicted, or absent person, it shall suffice to record 
in the office of mortgages a certificate from the judge who appointed such tutor or curator, 
declaring the fact of appointment, and the amount of the appraisement by the inventory of 
of the property confided to his administration,” does not exclude any other mode of proving, 
or making public such a mortgage ; the object of that article is to relieve the judge from the 
necessity of furnishing, and the recorder from that of requiring, the highest evidence of its 
existence. The inscription of the bond of a tator or curator, reciting his appointment and 
the sum for which he is answerable to the minor, is sufficient; and the recorder will be 
responsible for any injury resulting from his omission to mention in any certificate of mort- 
gages furnished by him, the mortgage existing on the property of the tutor or curator. C. 
C. 3357. 

The inscription in the office of the recorder of mortgages of any act which ccnveys to third 

persons knowledge of a mortgage, fulfils the object of the law, which is to give notice of the 

incumbrances upon immovables. The notice is equally binding, whether the knowledge of 
the mortgage be derived from the inscription of the order appointing the tutor or curator, 

from the certificate of his appointment, or from his bond. C. C. 3315, 3316. 
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The mortgages in favor of minors on the property of their tutors or curators, are expressly 
excepted by art. 3333, from the provision of the Civil Code which declares that, the effect of 
the registry of a mortgage ceases afterten years reckoning from their date, unless rein- 
scribed before the expiration of that period. 

Where a legal mortgage exists in favor of minors, on property of the tutor sold under execu- 
tion, and the evidence shows that the tutor was insolvent and that judgments to a large 
amount had been obtained against him, the purchaser has such just reason to fear that a 
suit may be commenced against him in virtue of the general mortgage, as will authorize 
him to retain enough of the price to pay off the mortgage, unless the suing creditor prefer 
to give him security against it. C. P. 679, 683, 710. C. C. 2535. 


PPEAL from the District Court of the First District, Buchanan, J. The 
A judgment of the court was pronounced by 

Kine, J. This action is instituted to recover from the defendant the amount 
of a legal mortgage inscribed upon the books of his office, which he omitted to 
include in a certificate furnished by him as recorder of mortgages. In the lower 
court there was a judgment against the defendant, from which he has appealed. 

Henry Chevarre executed, in favor of the plaintiff’s testator, a special mort- 
gage upon real property in the city of New Orleans, for the purpose of secur- 
ing the payment of a note for $1800. The defendant who was, at the date of 
the act, recorder of mortgages, furnished, at the request of the parties, a certi- 
ficate of the encumbrances upon the property proposed to be hypothecated, in 
which no mention was made of a tacit mortgage against Chevarre, resulting from 
his appointment to the tutorship of several minors. After the maturity of the 
note, the plaintiff, who is the legatee of the original holder, recovered a judg- 
ment against Chevarre for its amount, under which he caused the hypothecated 
property to be sold. The certificate from the mortgage office, produced at the 
sheriff's sale, exhibited a legal mortgage in favor of the minor heirs of Diez, for 
$1250, which had been inscribed anterior to the date of the certificate furnished 
by the defendant. The property was adjudicated to Mc Donogh, who insisted 
on retaining in his hands, out of the price, a sum sufficient to extinguish the 
mortgage in favor of the minors. He has been made a party to this suit, and 
pleads, in defence, that Chevarre is insolvent, and he has just cause to fear 
that a suit will be instituted against him for the amount of the tacit mortgage in 
favor of the minors. 

The obligations resting respectively on the tutor, the judge who oppoints him, 
and the recorder of mortgages, with regard to the inscription of legal mortgages 
in favor of minors resulting from tutorships, are clearly defined. It isthe duty 
of the tutor to make public the legal mortgage in favor of his ward, with which 
his property is burthened, by recording the act on which it is founded in the of- 
fice provided for the purpose; of the judge, to cause the registry of all legal 
mortgages resulting from appointments of tutors made by him; and of the re- 
corder to receive, inscribe, and give certificates of such mortgages when requir- 
ed. Civil Code, arts. 3299, 3334, 3355, 3356. 

In the present instance the tutors bond was delivered to the recorder to be 
registered, as evidence of the mortgage in favor of the minors. The defendant 
maintains that, the tacit mortgage in favor of the minor, results from the order 
of the judge appointing the tutor, and that this order, or the certificate of the 
judge declaring the fact of appointment, and the appraised value of the estate 
confided to{the tutor’s administration, are the only acts which constitute legal 
evidence of the mortgage, and which, when registered, it is incumbent on the 
recorder to certify as mortgages extant on his records. He insists that the bond 
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neither created, nor was evidence of, a mortgage, and that he was not required 
to certify its existence. 

Art. 3302 of the Civil Code provides that, it shall suffice to record in the of- 
fice of mortgages, a certificate from the judge who appointed a tutor, declaring 
the fact of appointment and the amount of the appraisement in the inventory of 
the property confided to his administration, to prove that a mortgage exists on 
the tutor’s property. 

The object of this article is, not to exclude any other mode of proving, or 
making public, a mortgage in favor of a minor, but to dispense the judge from 
furnishing, and the recorder from requiring, the highest evidence of its exis- 
tence. The bond furnished and inscribed.in the present instance recited the 
appointment of the tutor, and the sum for which he was answerable to the mi- 
nors, thus setting forth the material facts in relation to which the judge is per- 
mitted to give his certificate, and in regard to which third persons are to be in- 
formed. Any act inscribed in the recorder’s office, which conveys to third per- 
sons the knowledge of a mortgage, fulfils the object of the law, which is to give 
notice to the world of the incumbrances upon immovables, and to afford means 
of information to all interested in making the enquiry. Whether the knowledge 
of a mortgage be derived from the order of the judge appointing a tutor, the 
certificate of the appointment, or the bond of the tutor, the notice is equally 
binding upon the party who is informed of its existence. Civil Code, articles 
3315, 3316. The registry of the bond was, in our opinion, sufficient to give the 
required publicity to the legal mortgage in favor of the minor heirs of Diez, and 
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the recorder is clearly answerable for any injury that may have resulted from his _ 


omission to include it in his certificate. Civil Code, art. 3357. 

The defendant contends that, this mortgage in favor of the heirs of Diez had 
been extinguished by prescription before the date of the certificate which he 
furnished, having been recorded more than ten years previous to that time. 
Legal mortgages in favor of minors are expressly excepted by the Code from 
the prescription of ten years, which destroys the evidence of mortgages in or- 
dinary cases. Civil Code, art. 3333. 

The last ground of defence set up is that, the purchaser at the sheriffs sale 
has illegally withheld payment of a part of the price of the property adjudicated. 
The law creates a distinction with reference to the rights of purchasers at she- 
riff's sales, when the property is burthened with special or general mortgages, 
prior to those of the seizing creditor. When the incumbrance is of the former 
kind, the purchaser retains in his hands, out of the price, the amount required 
to satisfy the previous special hypothecation. If the mortgage be general, he 
can only retain a part of the price, for the purpose of paying it, when a suit has 
been commenced against him, in virtue of the general mortgage, or where he 
has just reason to fear that such a step will be taken. Code of Pract. arts. 679, 683, 
710. Civil Code, art. 2535. In the present instance, McDonogh alleges his 
apprehension that he will be disquieted by an action of mortgage. The evi- 
dence shows that Chevarre is insolvent, and that judgments to a large amount 
have already beenobtained against him. The existing and growing disorder in his 
affairs is such as to inspire the purchaser with a well founded dread of eviction, 
and to authorise him to retain in his hands a sufficient amount out of the price of 
the adjudication to pay the legal mortgage in favor of the heirs of Diez, unless 
he be secured against it. Either the seizing creditor, or Landreaur, may furnish 
this security ; ‘the latter is equally interested with the former in the payment 


Sauviner 


vw. 
LANDREAUX. 
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of the adjudication. The object of the law is to protect the purchaser in his 
title and possession. ‘That end will be accomplished whether the one or the 
other party furnish the security, and, on its being given, the purchaser must be 
held topay the price. The judgment of the inferior court must be so amended 
as to conform to this opinion. 

It istherefore ordered, that so much of the judgment of the District Court 
as condemn the defendant to pay the amount of the legal mortgage in favor of 
the minor heirs of Diez, with interest, be affirmed, and, in other respects, that it 
be avoided and reversed. It is further ordered that the execution of this judg- 
ment against Landreaux be suspended for sixty days, and if, at the expiration of 
that delay, either he, or the seizing oreditor, shall have furnished the security 
required by art. 710 of the Code of Practice, and article 2535 of the Civil 
Code, the same willbe in satisfaction of this judgment against him. It is fur- 
ther ordered that, upon the security referred to being furnished as above re- 
quired, John McDonogh pay to the plaintiff the sum of $1250, by him retained 
out of the price of the property adjudicated to him, and described in the plain- 
tiff’s petition, with interest thereon from the date of the adjudication to him. 
The defendant is to pay the costs of the court below, and the plaintiffs the 
costs of this appeal. 

Marsoudet, for the plaintiff. Eyma and Le Gardeur, for the appellant. 





Nicuoutson, Syndic vr. CHAPMAN. 


Notes payable after date, received by syndics, or other administrators, in the settlement of in- 
solvent estates, and in liquidating successions, can be discounted only under authority of the 
court. Per Curiam: Notes and money belonging to creditors in the hands of syndics, are in 
judicial deposit or sequestration; they are the exclusive property of the creditors, and sub- 
ject entirely to their control, under the direction of the court by whose authority the syndic 
was appointed, and under which he is bound to act. C. C. 2942, 2948. 

Where the word Syndic is appended to the name of the indorser of a note, it is notice that 
the note belongs to the estate in the hands of the syndic, and that it cannot be indorsed 
without an order of court; and the purchaser is bound, at his peril, to ascertain whether 
such an order exist. He can acquire no right under the note adverse to the party to whom it 
really belongs, and in whose interest the restrictive indorsement is made. The proceeds of 
the note when paid represent the instrument, and belong of right tothe estate. The fact of 
the syndic having given security for the faithful performance of his duties, cannot affect the 
claims of the creditors for the conversion of their property by a third person. 

An indorsement is restrictive when it has words expressly making it so, or when it is made in 
favor of a person whocannot make a transfer. 

The relative rights of the holder ofa bill or note and the party beneficially interested in it, are 
by no means identical with those existing between the former, and the maker or other party. 
A payment may be well made to the holder of a bill, though he may be bound to account for 
the proceeds to a third person to whom they belong. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
T. A. Clarke, for the plaintiff. 

Maypbin, for the appellant. The endorsement “ G. W. Pritchard, Syndic,” 
was not notice to the defendant that the note belonged to the estate of which 
Pritchard was syndic, the endorsement being in blank. 2 Robinson, 303. 
9 Mass. 423, 15 Id. 272. 14 La. 254. If the blank endorsement were notice, 
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it is no objection to defendant’s title to the note. 31 Eng. Com. Law Rep. 212. Nicworsox 


37 Id. 236. , 41/Id.f142. 

Grymes, appeared on the same side. 

The judgment of the court was pronounced by 

Eustis, C. J. George W. Pritchard, an insolvent debtor, was appointed 
syndic of his own estate, and of that of G. W. Pritchard & Co., and received two 
certain notes in payment of property sold by him belonging to the syndicate. 
These notes were placed by him in the hands of John Kilty Smith, a broker, and, 
in September, 1841, were negotiated by the broker to the defendant, and the 
proceeds paid over to Pritchard. One of these notes, made by Francis T’. Har- 
man, to the order of Benjamin Thomas, was endorsed in blank by the latter, 
and at the time of the discount by the defendant bore this endorsement, also in 
blank: G. W. Pritchard, Syndic. Pritchard applied the proceeds of the notes 
to his own use, and was a defaulter to the syndicate in a large amount. The 
plaintiff was appointed in his stead, and represents the creditors. He has 
brought this suit to recover from the defendants the amount of two of the notes, 
and interest; but the only question is, as to his right to recover the amount of the 
note drawn by Harman, for $1433 33}. 

The first ground of defence, which it is material to notice, is that, the defend- 
ant discounted the notes in the usual course of business, and for a valuable con- 
sideration, and that in all his conduct in relation to the discount he acted bond 
fide, and became thereby the lawful owner of the note. There is nothing con- 
nected with this transaction which attaches any suspicion to the good faith of the 
defendant. He paid an adequate consideration for the note, and his fair dealing 
has not been questioned. 

In the settlement of insolvent estates, and in liquidating successions, it is quite 
usual for notes, payable at long terms, received by syndics and other administra- 
tors, to be put into market and discounted. This is absolutely necessary in 
order to meet those claims which are demandable in cash, or to satisfy heirs 
who insist on an immediate settlement of their rights. But to give to the 
syndic, or administrator, the power to have notes discounted, an authority from 
the court is necessary. It is sometimes given in the meeting of the creditors, 
and, in the confirmation of their proceedings, the authority becomes complete. 


In‘ this case there was no semblance of authority to the syndic, and the act of 


negotiating these notes was a flagrant breach of trust. 

We consider notes and money belonging to creditors in the hands of syndics, 
as being in judicial deposit or sequestration. They are in litigation; the credi- 
tors in concurso are contending for them; and they are the exclusive property 
of the creditors, and subject entirely to their control, under the direction of the 
court, under whose authority the syndic is appointed and is bound to act. Civil 
Code, arts. 2942, 2948. 

The endorsement, “G. W. Pritchard, Syndic,” is notice that the note be- 
longed to this estate, and that it could not be discounted without an order of 
court. Whether that order existed or not, the person purchasing the note was 
bound to ascertain. ‘The endorsement was sufficient to put him on inquiry. It 
was positive information that the note was not an ordinary one, negotiable at the 
risk of its holder, but formed part of a fund which did not belong to the party 
holding it, but tothose whose depositary he was. 

We understand that a person taking a note of this kind can acquire no rights 
under it adverse to the party to whom it really belongs, and in whose interest 
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thé’ resttictivé’ etidorsement is made, and of which it gives notieé; and that the 
proceeds of thé note when paid, represent the instrument, and bélong of right to 
its ‘original owner. Byles on Bills of Exehange, p. 89. Chitty's on Bills, 10th 
edition, and notes, pp. 200, 231; 232; 233. 

“Ali endorsement is restrictive which has express words making it so, or which 
is‘made in fivor of a person who cannot imake a transfer. Bailey on Bills, 69. 
Story on Notes, § 141, 142. 

‘Phe contsel for the defendant lias cited several decisions from the English 
and ‘American Reports, to show that this endorsement would be no obstacle to 
the'recovery onthis note by the holder, against the maker. It is obvious that this 
position, were it established; does not control this case. The relative rights 
between the holder of'a bill or note and the party beneficially interested in it, are 
by ho miéans identical with those existing between the former and the maker, or 
other party to the bill or note. A payment may be well made to the holder of 
a bill, and still the holder may be bound to account for the proceeds to a party to 
whom they ii law belong. Bailey on Bills, 79, and cases cited. Under the 
English law, on the death of the holder of « note or bill, the right of transfer is 
vested in his administrator, or executor. If he becomes bankrupt, it devolves on 
hisassignees. Bailey on Bills, 78. Chitty on Bills, 201, 202. 

It is urged that Pritchard gave sécurity‘for the faithful performance of his 
duties as syndic. We do not consider this fact as affecting the claims of the 
creditors, for the conversion of their property by a third person. 

Itappears that Pritchard applied the proceeds of this note to the use of a firm 
of which he was a member, which afterwards became bankrupt, and that the 
syndicate, being a creditor of the firm for the amount of Pritchard’s defalcation, 
$9777 76, received two dividends of the bankrupt estate, to the amount of 
$1965°60. “For these dividends, of which the creditors have had the benefit, in 
the proportion’ which the amount of this note of Harman bears to the amount 
proved in bankruptcy, the plaintiff must account to the defendant, and the 
altiount must go to his credit in this suit. The judgment of the court below 
must be changed inthis respect. Any future dividends must also belong rate- 
ably to the defendant. ‘The proof made of the debt in the bankruptcy will stand 
for his benefit. 

The judgment appealed from is reversed, and judgment entered for the plain- 
tiff, for the sum of $1146 67, with interest from 5th January, 1844; the plaintiff 


and appellee paying the costs of this appeal. 
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“ 


Sitiee the adoption ofthe constitution of 1845, a tableau of distribution of the effects of a suc- 
cession, which proposes to allow certain sums to the attorney of the succession and to the 
jattorney for tlie absent heirs, cannot be homologated as to such allowances, the courts being 
without authority tomake any allowance by way of fee or compensation, in any suit or pro- 
ceeding, except for the payment of such fees to ministerial officers as may be established by 
law. Art. 71. Per Curiam: Where an administrator requires the aid of counsel he may 
legally pay for such services, as for those of any other agent; but the propriety of such pay- 
‘thent, like any other made on account of the succession, may be contested by any creditor, 
or other person interested. 
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PPEAL from the Court of Probates of New Orleans, Bermudez, J. 
The judgment of the court was pronounced by 

Kine, J. The opponent, Desirée Marcos, has appealed from a judgment of 
the Probate Court, rejecting her claim for services rendered as a nurse to F. 
Rolland, deceased, during his last illness. 

Her claim is for attention for six months, at $2aday. It appears that the 
malady of the deceased was pulmonary consumption, for which he underwent 
medical treatment, for six months previous to his death. During that time the 
opponent was in the daily habit of giving him personal attention. At the expira- 
tion of the first four months, she stated to one of the witnesses that her atten- 
tions were gratuitous, and rendered in consideration of her regard for the 
invalid. Shortly after this conversation the deceased became more seriously 
ill, and from that time, until his death, was, for the most part, confined to his 
bed. The opponent continued to render him personal services; was several 
times sent for, by the deceased; passed several nights by him ; had her servants 
in attendance on him; constantly dressed a running issue on his person; sup- 
plied him with drinks and articles of food suited to his condition; and gave all 
those attentions which his suffering state required. The judge below rejected 
her claim on the ground that she was not a professed nurse, and that her atten- 
tions were merely acts of benevolence and neighborly kindness. 

It is true that, until within six weeks, or two months of Rolland’s death, 
Marcos intended to give her services free of charge. It is not to be presumed, 
however, that when her attentions became more frequent and onerous, and her 
duties more painful, she still intended to render them without remuneration. 
One of the witnesses estimates such services as were rendered by the appellant, 
to be worth $2 a day; and we think that sum should be awarded to her for fifty 
days, with a privilege. Civil Code, arts. 3158, 3169. 

The sums proposed in the tableau to be allowed to the attorney for the estate, 
and the attorney for the absent heirs, have been opposed. We have lately 
held that, since the adoption of the present constitution, courts are without au- 
thority to make allowances by way of fee or compensation, except for the pay- 
ment of such fees to ministerial officers as may be established by law. Consti- 
tution, art. 71. Pandelly v. His Creditors, ante p. 21. 

Where an administrator needs the aid of counsel, he may legally pay for such 
services, as for those of any other necessary agent. The propriety of such dis- 
bursements will, however, be subject to revision; and, like every other payment 
made on account of the succession, is liable to be questioned by the creditors, or 
others interested in enforcing a prudent and economical administration of the 
funds confided to his charge. 

It is therefore ordered that, so much of the judgment of the Probate Court as 
rejected the claim of Desirée Marcos, and made allowances of fees to the coun- 
sel for the estate and for the absent heirs, be avoided and reversed. Itis further 
ordered that Desirée Marcos be placed on the tableau of distribution of the 
succession of F’. Rolland, as a privileged creditor, for $100, for services 
rendered as a nurse during the last illness of the deceased; that said tableau, 
thus amended, be homologated and confirmed, and the funds in the hands of the 
curator be distributed in accordance therewith. The costs to be paid by the 
succession. 

David, for the appellant. No counsel appeared for the other parties. 
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Jonus et al. » Toe Mercuants Banx or Battmmore. 


HIS case was remanded to the Fourth District Court of New Orleans, for 
farther proceedings, no opinion being pronounced on any question of law 
arising in it. 
Hamner, for the appellants. Wharton, for the defendants. 
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PRESENT : 
Hon. Gzorce Eustis, Chief Justice. 


Hon. Prerre ApoupxE Rost, 
Hon. Georce Rocers Kine, > Associate Justices. 
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De Keriecanp, Administrator, v. Rosin, Administrator. 


One sued as administrator for a debt alleged to be due by the deceased, having no personal 
interest in the case, is a competent witness to prove that the claim had been paid by the 
deceased. 


PPEAL from the District Court of St. Landry, Overton, J. 
The judgment of the court was pronounced by 

Suet, J. The plaintiff sues the defendant in his capacity of administra- 
tor of a succession, for certain debts alleged to have been contracted by the 
deceased. At the trial of the cause the defendant presented himself as a wit- 
ness to prove that the claim had been paid by the deceased, offering also to be 
examined on his voir dire to exhibit his freedom from any personal interest. 
The plaintiff objected to the reception of this witness on the ground, “that he 
was the administrator of the estate touching whose interests he was called to 
testify ; and because he was a party to the suit in the capacity of administrator.” 
The court below sustained the objection. 

We are of opinion that the court below erred. The proposed witness, 
though a defendant, was acting in a capacity purely representative. No per- 
sonal responsibility was claimed. A mere agent and trustee of the heirs and 
creditors, it was wholly immaterial to him, personally, whether the claim of 
plaintiff should be sustained or rejected. Even for costs there was no personal 
liability. Thus the mind of the witness was free from any temptation to sacri- 
fice the interests of the opposite party, or offend good morals by false swearing. 






v. 
* Rosy. 
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De Kertxzcaxy We are not willing to shut out the investigation of truth, by the objection, 


purely technical, and advanced japon common law authorities, that, in his 
official capacity, he is a party to the record. The reason of the rule with 
regard to the incompetency of parties, is inapplicable to a case like the present. 
In England, the rule in question has, we believe, been recently reformed, its 
rigour having been found inconsistent with sound reason, and detrimental to the 
administration of justice. 

It is therefore decreed that the judgment of the court below be reversed, and 
that this cause be remanded for a new trial; the appellee paying the costs of 


appeal. 
W. B. Lewis, for the plaintiff. Swayze and Taylor, for the appellant.* 





ExparteE STockMaAN et al. 


Partitions of succession property in which a minor is interested, can only be made by the 
court in which the succession was opened. C. P. 924 § 14, 1020, 1022. 


PPEAL from the District Court of St. Landry, Overton, J.. Greiner, 
for the appellants. 

The judgment of the court was pronounced by 

Evstic, C. J. The heirs of Margaret Duffin, deceased, whose succession 
was opened in New Orleans, in 1831, applied to the court of the Fifteenth 
Judicial District, for an order of sale and partition of certain real estate, situated 
in the parish of St. Landry. One of the heirs of the deceased is a minor, and 
not represented. She did not join in the application. The property came to 
Margaret Duffin, from the succession of Thomas Bledsoe, deceased, who died in 
the parish of St. Landry in 1811, and was inventoried as part of his succession. 
The application was based on the idea that, the property still formed a portion 
of the succession of Bledsoe ; but the judge considered that it was a part of the 
succession of Margaret Duffin, and that succession being opened and under 
administration in the parish of Orleans, the court of the Fifteenth District had 
no jurisdiction over the case; and he dismissed the application. 

Article 1020 of the Code of Practice provides that, the partition of a succes- 
sion, in which a minor is interested, shall be made by judicial authority ; and, 
by article 1022, partitions of succession property are to be made by the courts 
of probate of the place where the succession is opened. Article 924 § 14 
gives to courts of probate exclusive power to ordain and regulate all partitions 
of succession in which minors are interested. 

The general jurisdiction vested in the District courts by the constitution we 
do not think makes any change in those articles of the Code of Practice, which 
give to the court in which the succession is opened exclusive jurisdiction over 
the mortuary proceedings, and those which the Code requires to be conducted 
before the tribunal seized of the jurisdiction of the succession. 

If there be any persons having any interest in the succession of Bledsoe 





* A second case, between the same parties, was remanded at the same time, and for the 
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adversely to the heirs of Margaret Duffin, the law has made abundant provision x parte 
for their security. They can require a separation of the effects of that succes- STockMan. 


sion from that of Margaret Duffin, and have them applied to the exclusive 
benefit of the creditors of the succession of Bledsoe. Civil Code, arts. 1370, 
1397, 1398, 1404, 1406. 

From the examination we have been enabled to give to this case, we have come 
to the conclusion that, the judge waswarranted in declining to act on this appli- 
cation, and that the District Court of New Orleans, in which the mortuary pro- 
ceedings of the succession of Margaret Duffin are now pending, is the proper 
tribunal to act on the matters set forth in the petition of the parties. 

Judgment affirmed. 





Hesert v. Movron et al. 


Where in an action against the heirs, to recover an amount claimed for services rendered to 
their ancestor during her last illness, &c., it is proved that the plaintiff, on being interrogated 
by the parish judge while making the inventory, confessed that he had in his possession 
money belonging to the deceased, but refused to state the amount, he will be non-suited. 


PPEAL from the District Courtof Vermillion, Boyce, J. Crow and Por- 
A ter, for the appellant. Magill, for the defendants. 

The judgment of the court was pronounced by 

Kine, J. The plaintiff claims $400, for services rendered to Marie Lise Mou- 
ton, deceased, during the year last preceding her death, for funeral expenses and 
taxes paid, alleging that the defendants, who are the children of the deceased, 
have accepted the succession of their ancestor purely and simply. The defen- 
dants pleaded a general denial, and that the plaintiff, at the time of instituting his 
suit, was in the possession of funds belonging to the succession of the deceased, 
to an amount larger than that claimed in his petition. There was a judgment 
of non-suit rendered in the court below, from which the plaintiff has appealed. 
It appears from the testimony that when the inventory of the effects of the de- 
ceased was being made, the plaintiff, upon being interrogated by the parish 
judge, declared that he held a sum of money belonging to the deceased, but re- 
fused to disclose the amount, although several times warned by the judge of 
the consequences of his refusal, saying that he acted with legal advice. 

Under this state of facts, we cannot accord to the plaintiff the relief he asks. 
He has acknowledged that he is the debtor of the deceased, and the amount of 
his debt, whatever it be, extinguishes by compensation to that extent his claim 
against the defendants. The knowledge of its amount appears to be confined 
to himself, the other party to the transactions out of which it grows having 
died. His refusal to make the disclosure deprives us of the means of deciding 
finally upon the matters in contest, without doing injustice to one or the other of 


he parties litigant. Judgment affirmed. 
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Mayer et al. v. PrupHomme, Executor. 






Though an order allowing an appeal be obtained in due time, if the bond be not filed within 
the time allowed for an appeal, the appeal must be dismissed. 






PPEAL from the Court of Probates of St. Landry, Garriques, J. Linton, 
for the appellant. -W. B. Lewis, for the defendant. 
The judgment of the court was pronounced by 
* Suspent, J. The judgment in this case was signed on the 16th day of June, 
1845. On the 13th September, 1845, an order of appeal was obtained, but the 
bond of the appellant was only filed on the 11th August, 1846, being more than 
one year from the signing of the judgment. The motion to dismiss must pre- 
vail. Sec. 3 Rob.W8. 2 La. 323. Appeal dismissed. 































WILcoxEN v. Bow es. 


A lessor may sue for rent, whether due or not, and seize provisionally the effects subject to 
his lien found upon the premises, where he has good reason to believe that the lessee will 
remove them, and that he may be thereby deprived of his lien, on making oath to those 
facts. C. P. 285. 287. 

Any doubt as to the interpretation of a contract, may be removed by the construction put 
upon it by the acts of the parties themselves. 

Where the rent of land leased for the cultivation of sugar is payable in a portion of the crop, 
it will be presumed, in the absence of any express stipulation, that it was intended that 
the sugar should be delivered in the usual manner, that is, in hogsheads or barrels ; and the 

r. lessee cannot claim any allowance for the cost of the hogsheads or barrels. 


PPEAL from the District Court of St. Mary, Boyce, J. W.L. Brent and 
W. C Dwight, for the plaintiff. Maskell and Lewis, for the appellant. 
The judgment of the court was pronounced by 

Kine, J. The plaintiff leased to the defendant a sugar plantation for three 
years, from the first of January, 1842, for which the latter stipulated to pay to 
the former annually, one-fourth of the sugar, molasses, corn, potatoes, and oran- 
ges produced upon the property leased. In 1844, there was produced upon 
the plantation 114 hogsheads and 2 barrels of sugar, 5130 gallons of molasses, 
and 140 barrels of corn. The portion of the sugar of that year destined for 
Wilcoxen, was set apart, marked, and placed under a shed, by a person who ap- 
pears to have acted as the common agent of the parties in making the division. 
In January, 1845, a few days before the conclusion of the sugar grinding, 
Bowles signified his intention to ship the sugar designated for the plaintiff, unless 
the latter should pay him the value of the hogsheads in which it was contained. 
The plaintiff thereupon institued this action for a fourth of the crop of sugar 
and molasses produced in 1844, for the value of one-fourth of the corn 
and oranges, and for a sugar mill broken during the grinding. He also claimed 
the amount of two promissory notes, and obtained a provisional seizure of forty 
‘ ... hogsheads of sugar, in order to secure the performance of the stipulations of 
the lease. 
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The defendant pleaded first, that the suit was premature, having been insti- Witcoxry 


tuted before the sugar making had been completed, and at a time when the sti- 
pulated rent was not due. He also alleged that, he had performed the obli- 
gations of his contract, and claimed several small sums in compensation, and, 
among them, the price of the hogsheads in which the sugar of the two previ- 
ous years had been delivered, and those containing the plaintiff's portion of the 
crop of 1844. 

The plea of prematurity was overruled, and a judgment rendered in favor of 
the plaintiff for the amount of the two notes, with interest as claimed, for the 
price of one-fourth of the corn, and: for one-fourth of the crop of sugar and 
molasses, deducting a small quantity of each of the latter articles which had 
been previously delivered. Several small sums were allowed to the defendant 
in compensation, amounting collectively to $101 80, and his claim for the value 
of the sugar hogsheads was rejected. From this judgment the defendant has 
appealed. 

We think that the plea of prematurity was properly overruled. The lessor 
is permitted to sue for rent whether due or not, and to seize provisionally the 
effects subject to his claim found upon the land leased, when he has good reason 
to believe that the lessee will remove the property on which he has a privilege, 
and that he may thereby be deprived of his lien, upon making oath to those facts. 
The required oath was taken by the plaintiff in the present instance. Code of 


Pract. arts. 285, 287. This well recognised principle renders it unnecessary to 


inquire whether the manufacture of the sugar crop had been completed, or the 
lease had expired before the inception of the suit. 

The defendant contends that, at the date of the institution of this action; a 
delivery had been made to the plaintiff of his portion of the sugar crop, by 
marking the hogsheads designated for the latter, and placing them under a shed, 
the use of which had been reserved by the lessor. His declarations made 
subsequent to these acts, of his intention to ship the sugar unless the price of 
the hogsheads should be paid, show conclusively that he did not himself consider 
that the sugar had been delivered, but, on the contrary, that it still remained in 
his possession. 

The claim of the defendant for the value of the hogsheads delivered and to be 
delivered, we deem equally untenable. There is no stipulation in the lease as to 
the mode of delivery. But the understanding of the parties and the construc- 
tion which they gave totheir contract, is placed beyond question by their acts. 
Witnesses state that the sugar of the previous years was delivered to the plain- 
tiff in hogsheads, and that no claim for the value of the hogsheads was made by 
the defendant. In the absence of other means of arriving at the intention of 
the parties, the stipulation to give the fourth of a crop of sugar, would imply 
that, the delivery was to be made in the manner usual with planters, either in 
hogsheads or barrels. 

After a careful examination, we think that al! the claims have been allowed 
to the defendant which the evidence authorized. 
Judgment affirmed. 


ve. 
Bow es. 














































SUPREME COURT OF LOUISIANA, 


Parrorr et ux v. Wikorr et al. 





Where the meaning of a contract is doubtful, the intention of the parties may be inferred 
from the manner in which they have executed it. C. C. 1940, 1951. 


PPEAL from the District Court of St. Landry, Boyce, J. 7’. H.,and W. 
B. Lewis, for the appellants. Swayze and: Taylor, for the defendants. t 

The judgment of the court was pronounced by 

Eustis, C. J.*. The conclusion to which we have come on the merits of 
this case dispenses with the necessity of examining the preliminary and inci- 
dental questions, which have beeh presented to us in argument, and the plea of 
prescription which has been urged on behalf of the defendants. 

On the 12th day of July, 1811, the Commissioners of the United States for 
the Western District of the late Orleans Territory confirmed to John Dinsmore, 
of the county of Opelousas, his claim to a tract of land containing about five 
hundred superficial arpents, being for ten arpents front by the depth of fifty-two 
arpents, bounded on the south side by land conceded to Pierre Richard, and on 
the north side by land conceded to Joseph Cormier, situated in the county of 
Opelousas, in the quarter of Bellevue, and held by virtue of a grant from the 
Spanish government to Charles Como, bearing date the 4th of March, 1776— 
to have such form and marks, natural and artificial, as should be represented on 
a plat to be returned by the principal deputy surveyor of the district. In pur- 
suance of this order a survey was made, and a plat returned and recorded, fixing 
the township and range in which the tract was located, and establishing the 
form, boundaries and marks which were attached to it. 

Dinsmore appears to have resided on this tract, and to have improved it, and, 
on the 12th of Nov., 1817, he sold it, with all the buildings and improvements 
to TTubert Jany, and describes it as “bounded on the east end by the pur- 
chaser,” and gives it the dimensions of ten arpents in front, by fifty-two in depth. 
On the 16th December, 1816, Jany sold the tract to Wikoff, the principal de- 
fendant, but described it as having ten arpents front on the bayou Tesson, by a 
a depth of fifty-two arpents. Wikoff resided on this land and improved it, and, 
on the 7th of Sept., 1836, sold it to De Kerlegand, under the description of a 
certain tract of land situated in the prairie Bellevue, in the parish of St. Lan- 
dry, having ten arpenis fronting on the bayou Tesson, by fifty-two.arpents in 
depth, &c. This sale was made for $6000, payable on a credit. It was sold, 
with all the improvements, which, at the time of the sale, were worth $5000; 
and is described as having been purchased by the vendor from Jany, in Dec., 

1818. ‘The notarial office is mentioned in which the act of sale from Jany is | 
made. In this act from Jany the land is described as having been purchased 
from Dinsmore. 

In March, 1837, De Kerlegand, before any portion of the purchase money 
was paid, sold the tract of land, with the buildings and improvements, to the 
plaintiffs, as he had purchased it from Wikoff, giving to the eastern extremity of 
the tract the description of having ten arpents fronting on the bayou Tesson, by 
fifty-two arpents in depth. The plaintiffs were fully subrogated to all the rights 
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of De Kerlegand, and assumed the payment of the purchase money to Wikoff. 
They paid two of the notes given by De Kerlegand for the land, but refused to 
pay the last. . 

It will be observed that Jany, in his-act of sale to Wikoff, changed the descrip- 
tion of the eastern line of his tract. Dinsmore described it as bounded on lands 
of the purchaser, Jany; but when the latter sold it to Wikoff he described it as 
fronting on the bayou Tesson, and this description has been preserved in the sub- 
sequent sales. 

Wikoff instituted his hypothecary action against the plaintiffs on the last note 
due for the purchase by De Kerlegand, and the plaintifis obtained an injunction 
against the proceedings. On the trial of the case judgment was rendered dis- 
solving the injunction, and directing the hypothecary action against the plaintifis 
to proceed without interruption, and giving the defendant in injunction damages 
against the plaintiffs, and their surety, in solido. 

The plaintiffs, in their petition for an injunction, charge that, before com- 
pleting the payments for said land as stipulated, they discovered—what they did 
not know when they purchased—that neither De Kerlegand, nor Wikoff, ever 
had any title to the land described in their two acts of sale, but that their title 
covered a portion only, and that not the most valuable; and that the portion 
amounting to one hundred and fifty or sixty acres, lying on the bayou Tesson, 
never did belong to either of them, and that the sale of that portion is null; that 
the said land on the bayou, or about two hundred superficial acres, is all wood- 
land, and by far the most valuable portion of the whole tract, and that the rest is 
of little value. The usual allegations of warranty Xc., are formally made, and 
the plaintiffs pray for a recision of the sale, or, in the alternative, for a reduction 
ef the price. In relation to this allegation alone we proceed to determine the 
case. 

It is admitted that neither of the parties, nor their vendors, ever owned any 
portion of the land between the bayou and the eastern limit of the Dinsmore tract. 
The bayou Tesson is not navigable, and it is not contended that there is any bene- 
fit to be derived from the proximity of land to it. There are between forty and 
fifty acres of woodland in the land along the bayou, which is worth about five 
dollars per arpent, and this alone gives it more value than the rest of the land. 
The plaintiffs resided on the tract of land contiguous to the Dinsmore tract, at 
the time of the purchase and since. 

The tract of land as confirmed to Dinsmore, of which a plat was returned 
and recorded in the land-office, is in the form of a parallelogram, and the 
uorth eastern corner of it rests on the bayou Tesson. A line from this point, 
extending ten arpents south, bounds the eastern extremity of the tract. The 
bayou, after leaving this corner, is very crooked, and the extension of the south- 
ern lateral line of the tract, from the termination of the fifty-two arpents to the 
bayou, which includes the superficies of nearly two hundred acres, measures at 
least forty acres. Within this space are parts of several tracts fronting on the 
bayou, held under concessions, the location of which is not questioned. The 
extension of this lateral line would cut off the front of these tracts on the bayou. 
The question before the court is, whether the land sold was the Dinsmore tract, 

in its rectangular form, as held by Dinsmore, by Jany, by Wikoff, by De Kerle- 
gand, and by the plaintiffs, without complaint, from 1837 till 1842, when the 
last payment was exacted, or whether it included the land along the bayou within 
the prolongation of the southern lateral line, by reason of the use of the terms 


“fronting on the bayou I'esson.” 
30 
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Parrorr That the parties have always been in possession of the Dinsmore tract of ten 


arpents by fifty-two in depth is not questioned, and that Wikoff never owned, or 
possessed, any land east of the eastern limit of the tract, is conceded. That the 
plaintiffs have the quantity of land called for in the acts is admitted, and, as the 
northern lateral line terminates on the bayou Tesson, it follows that it must ex- 
tend fifty-two arpents west, and that, at that point, the western boundary of the 
tract must be fixed. In the plat returned by Lawson, the surveyor, on the con- 
firmation of the Dinsmore tract, the western limit was designated and marked by 
a post at each corner, and McCauley, the surveyor who made the last survey, 
under the order of the court, which we have before us, a witness offered by the 
plaintiffs, swears that, he found the corners of this tract, and the posts as planted 
by Lawson and referred to in the recorded plat. This puts beyond the possi- 
bility of a doubt the western boundary of the tract, which is established by visi- 
ble and official marks of unquestionable authority. 


The plaintiffs contend that Wikoff sold a tract of land having certain specified 
boundaries, so clearly defined as to leave no room for doubt as to the object sold ; 
and that the call in the acts of sale for a front on the bayou Tesson is imperative, 
and carries with it all the land included between the extension of the lateral lines 
up to the bayou. The rule laid down by the late Supreme Court in the case 
of Morgan v. Livingston, 6 Martin, 224, is relied on, in support of this position. 
Admitting that rule to be applicable to this case, its operation would be to cut off 
the fronts of all the estates on the bayou within about forty arpenis from the 
boundary of the possessions of the plaintiffs and their predecessors, and thus 
preclude all access to these estates from the bayou. These tracts of land were 
located by the land commissioners on the bayou, and the Dinsmore tract was 
located with only one corner resting on it. Their lines are nearly at right 
angles with the bayou, and, with a small variation, are in the same relation to 
the lateral lines of the Dinsmore tract. That in the face of these facts it can be 
supposed that Wikoff warranted the extension of the Dinsmore tract in its whole 
front to the: bayou, or that the plaintiffs, residing on the tract adjacent at the time 
of the sale, and afterwards occupying and improving the land from 1837 to 1842 
without objection, believed that the tract of land they purchased and held had 
any such extent, or that any doubt could be reasonably entertained, from the 
means of information with which the plaintiffs were surrounded, in relation to 
the object sold, we cannot consider to be within the bounds of a reasonable pro- 
bability ; and we should feel ourselves bound, before giving effect to this call, 
which would lead to such results, to carry out others which would be consis- 
tent with the known state of facts, and which would render a compliance with 
this impossible. But the rule in Morgan’s case is not applicable to this, in any 
sense. 


It is true that the words fronting on the river denote generally, in grants and 
conveyances, a riparian estate bounded ona river. But the bayou Tesson is not 
a river; it is a bayou, small, dry the greater part of the year, and in no Tespect 
navigable, or susceptible of being used for the purposes of a river. There are 
no riparian charges, to which the estates bounded on it, or through which it 
passes, are subjected ; no roads which front proprietors on rivers are bound to 
give to the public. We are not prepared to lay down any general rule in rela- 
tion to the distinction which we here notice; but, in relation to this case, we 
are satisfied that the designation of this bayou as a boundary in these acts, does 
not create a riparian estate in the sense of those terms under our laws, and that 
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it has no more effect than the designation of any other natural object as a limit ; 
and that, furthermore, the land which it is contended this designation embraces 
has no advantages in point of position over the rest of the tract, and is not in any 
manner to be distinguished from it, the forty-five acres of woodland being the 
only fact which it is possible to maintain gives it any additional value over the 
ordinary prairie land. Considering then the bayou Tesson as a designated 
boundary given in the acts, can it be carried into effect consistently with the 
other calls or descriptions, and with the state of facts which we know materially 
to exist ? 

I. If the bayou be the boundary, the plaintiffs would have nearly two hundred 
more superficial arpents of land than the acts of sale call for, or they, or their 
predecessors, have ever possessed. 

It. The western boundary of the tract being fixed by the original survey, the 
extent of the lateral lines is limited to fifty-two arpenis, and the lines at each ex- 
tremity are parallel. 

III. A location with the bayou for the boundary, having the quantity of land 
mentioned in the acts of sale, would destroy entirely the shape of the tract. 
By the extension of the southern lateral line to the bayou, and by making the 
rear line paralle! with the front according to the course of the bayou between the 
lines, which isiin an oblique direction, at the western extremity, the tract would 
terminate in an acute angle of less than forty degrees, and the southern lateral 
limit be carried nearly forty acres beyond the original location, and terminate in 
an angle corresponding to that opposite, and thus destroy the rectangular form 
of the tract. 

IV. The extension of this line would not answer to the call of ten acres front- 
ing on the bayou; it would give upwards of twenty, and the line would be 
nearly at right angles with the lines of the tract fronting on the bayou on which 
it would inpinge. 

It is obvious that a description leading to such consequences as this, renders 
it incumbent on the court to look elsewhere than to the mere literal words for 
the intention of the parties. The other words of description in the act leave 
no doubt as to the intent of the parties, in relation to the thing sold. The 
Dinsmore tract as occupied and possessed from the year 18I2, under the limits 
designated on the plat, recorded in the land-office, was the object bought and 
sold; and, if the consequence of the adoption of the location on the bayou con- 
tended for by the plaintiffs, rendered the intention of the parties doubtful by 
reason of their excluding other descriptions equally formal in the acts of sale, 
we have it in our power to remove all difficulties in respect to the true and 
bond fide intent and meaning of the contract, by referring to the manner in 
which the parties have executed it themselves. Civil Code, arts. 1940, 1951. 

It is not pretended that there has ever been any land held underthe Dinsmore 
- title, other than that now possessed by the plaintiffs, which corresponds in 
quantity and limits to the original survey of Lawson. It was so possessed by 
Wikoff. De Kerlegand never complained of any defect of quantity or location; 
and the plaintiffs, who resided on the adjacent tract at the time of the sale, 
appear never to have been sensible of their wrongs, until nearly five years after 
they had occupied the property, and the last payment was sought to be exacted. 

There is no charge of fraud made in the case, and there is no question of law 
which presents itself for our decision, unconnected with facts upon which the 
court below has passed, and which we find to be established by evidence. The 
judge of the district has allowed the defendants $200 damages, on account of the 
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illegal suing out of the injunction; and we think the allowance ought not to be 
interfered with by us. It depended upon matters upon which the judge was 
well qualified to form an opinion, from his position and his opportunities. 

That an estate, the plan of which under an official survey is deposited in the 
public records of land titles, should be well known as to its extent and bounda- 
ries, by the proprietor and purchaser, is probable in a sparsely populated dis- 
trict like this. That the previous contiguous residence of the plaintiffs strength- 
ens that probability, is indisputable. The Dinsmore lines are spoken of by 
witnesses as familiar facts, and the reference to the original ownership of 
Dinsmore, in the act from Jany to Wikoff, though not proof of knowledge, yet is 
a means of knowledge, which, coupled with other facts, may be considered as 
bringing home to the plaintiffs the origin and real extent of his title. There 
being no charge of fraud, the only ground on which the plaintiffs can have any 
claim against the defendant is that of error as to the subject of the contract. 
This has not been proved, and if there was any error as to the location, the 
error related to a part of the land no more valuable than the rest in point of 
position, and, as to its extent and quality as woodland, the difference of value is 
too insignificant to furnish a reasonable cause for withholding any part of the 
price. Civil Code, arts. 1836, 1837, et seg. There is neither error as to the 
object of the contract, nor the substantial quality of it. The sale was per 
aversionem ; it was of a tract of land built upon, improved and occupied, and not 
of land of a particular quality. 

Our conviction is that there is no equity in the plaintiffs’ case, and and there is 
no principle of law upon which we can change, in any respect, the judgment 


appealed from. Judgment affirmed, 





FonTENETTE et al. v. VEAZEY. 


On the representation of a natural tutrix that, the house in which she resides with her minor 
children, is falling into ruin for the want of necessary repairs, and that she has no pecuniary 
means to make them, the court, under the advice of a family meeting, may order unimproved 
property belongiug to the tutrix and subject to a legal mortgage in favor of the minors, to be 
sold, free of such encumbrance, for the purpose of defraying the expenses of the necessary 
repairs to the house. 


PPEAL from the District Court of St. Martin, Boyce, J. Derbes, for the 
A appellants. Magill, for the defendant. 

The judgment of the court was pronounced by 

Kine, J. This is an hypothecary action, instituted by the plaintiffs, to en- 
force upon two lots of ground, situated in the town of St. Martinsville, a legal 
mortgage, alleged to exist in their favor, to secure the amount of their inheri- 
tances from the succession of their father. There was a judgment in the lower 
court agsinst the plaintiffs, from which they have appealed. 

In 1831, Céleste Pellerin, the mother and natural tutrix of the plaintiffs, pre- 
sented a petition to the Probate Court, representing that the house in which 
she lived was rapidly falling into decay and ruin; that it was in a condition 
which endangered the lives of herself and children; and that, unless it was soon 
repaired, she would be without shelter for herself and family, as she owned no 
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other dwelling. She further represented that, she was destitute of pecuniary Forreserts 


means with which to make the necessary repairs, and prayed to be authorized 
to sell, free from the mortgage of the minors, a sufficient number of town lots to 
defray the required expenditure, stating that this would rather increase than 
diminish the security for the estates of the minors. A family meeting advised 
the sale of a specified quantity of land to meet the expenses of the masonry, 
another to cover those of the wood-work, and ten additional lots for the purpose 
of purchasing other materials necessary for the completion of the work. Acting 
under this authority, the tutrix contracted to convey to the defendant two lots of 
ground in the town of St. Martinsville as the price of painting to be done upon 
her house, and the stipulated labor has been performed. 

The plaintiffs contend: Ist. That painting was not one of the repairs au- 
thorized by the family meeting. 2d. That the legal mortgage in favor of minors, 
can only be removed in the mode provided by the act of 1830. Sess. Acts, p. 46, 
ss. 1, 2, 

I. The family meeting, it has been seen, advised the tacit mortgage to be 
released, and sales to be made for these purposes, and, after providing for the 
payment of the wood-work and masonry, designated a larger quantity of land to 
be sold fo? the purpose of completing the work than for either of the others. It 
is difficult to conceive what other descriptions of labor and materials required 
so large an expenditure, unless painting was contemplated by the meeting. 
Such repairs are important and useful, contributing to the durability of the 
building, and to the comfort of its occupants. Unless this fair and reasonable 
construction be given to the clause it becomes nugatory. 

II. The act of 1830 presents no obstacle to the release of the tacit mortgage 
in favor of minors in cases like the present, nor has it reference to such cases. 
Among the duties which devolve upon tutors are those of providing for the 
maintenance, health, and personal safety df their wards, in the execution of 
which the property of the minor himself may be sold, and, if necessary, the 
capital may be used. In the present instance property subject to the minors’ 
mortgage has been sold for purposes for which their own might have been validly 
alienated, and with the further view of preventing the security for their estates 
from being diminished, by selling a part and reinvesting the price in valuable im- 
provements upon the remainder. Here has been a mere mutation of the pro- 
perty by which the rights of the plaintifis were secured, and made with an ap- 
parent necessity for the change. Judgment affirmed. 





MILueER ect al. v. ANDRUS et al. 


To ascertain whether any reduction is to be made ofa donationon account of its exceeding the 
disposable portion, the property belonging to the donor at the time of his death, must be es- 
timated at its value at that time. C. C. 1492. 

‘A donation inter vivos of moveables, or of incorporeal things, is null, unless executed by an act 
passed before a notary and two witnesses. C. C. 1523. 


PPEAL from the Court of Probates of St. Landry, Garrigues, J. 
A The judgment of the court was pronounced by 
Suet, J. This suit is a contest between the heirs of Joseph Andrus, in 
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which not only a distribution of the succession is sought, but the anaulling, or 
reduction and collation are claimed, of certain donations inter vivos and mortis 
causa made by the deceased. The most important item involved in this contro- 
versy is, a donation of certain lands, slaves and other property, made inter vivos 
by Joseph Andrus, the deceased, to his son, Jesse Andrus. The plaintifis do 
not object to the validity of this donation in point of form, but they allege that it 
exceeds the disposable portion and must be reduced. ‘his right of reduction 
turns upon the question, whether the value, at the time of the testator’s death, 
of the property thus donated, in the state in which it was at the period of the 
donation, exceeds the one third of the mass, formed pursuant to article 1492 of 
the Civil Code, by aggregating the property belonging to the donor at the time 
of his death, according to its value at that time, and fictitiously adding thereto 
the value as above of the donated property, ahd deducting sums due by the 
estate. ‘To aid us in the investigation of this question of fact, the parties have 
produced the record of the succession; but it does not furnish all the materials 
requisite fora conclusion ; and the statements furnished by the respective coun- 
sel do not supply the deficiency. The property of the testator must be con- 
sidered, according to its value at the date of the decease, and not, as suggested 
by counsel, according to what it subsequently produced at the sales from time 
to time made. The inventory made immediately after the decease of the donor, 
and which is not impeached as unfairly made, exhibits the then value of a por- 
tion of the succession; but the other assets, to wit, the debts due to the suc- 
cession, are merely recited, without any estimation of their value. We are not 
enabled from the record to establish the amount of capital and interest due at the 
death of the testator, collected upon them; and it is admitted by counsel that these 
assets are not good to the full amount. Again, the sums due by the estate are not 
accurately exhibited. It is true that the record presents the payments made by 
the executor ; but his accounts are not in such a form as to enable us to separate 
capital from interest accruing since the death, and to fix the precise amount due 
by the deceased at the date of his death. That is the point of time which, both 
as to assets and liabilities, must govern in determing the reduction. 

There is no ambiguity in the Code (art. 1492), as to the mode of determing the 
reduction ; but we are without the necessary facts for its application, and must 
therefore remand the cause. 

In. doing so, it is proper; in order to simplify the further proceedings in this 
cause, and to facilitate the settlement of a succession which has been open for so 
many years, to add our views with regard to the rights of Joseph E. Andrus and 
of Susan Collins. 

It appears that Joseph Andrus died, in May, 1834. In October, 1833, the 
deceased executed in favor of Joseph E. Andrus, one of his children, an instru- 
ment in which he acknowledges himself to be indebted to his son in the sum of 
$5000, which he binds himself “to pay to Joseph in horned cattle, to be de- 
livered to the said Joseph, his heirs, or assigns, in the month of June next.” 
The deceased also executed, on the same day, in favor of his daughter, Susan 
Andrus, the widow Collins, an instrument, in the form of a promissory note, to 
her order, for the sum of $3500, payable in the ensuing May, with interest. 

There is no evidence to establish any indebtedness, in the ordinary course of 
business, by the father to either of these children. The evidence they have 
offered to sustain these acknowledgments of indebtedness, is the rendition of 
services, by them respectively, to the deceased. No other consideration is pre- 
tended, and the nature and extent of the services are vaguely exhibited. We 
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are satisfied that these two obligations are disguised donations; and they have 
not the form required by law for donations inter vivos. Civil Code, art. 1523. 
These instruments are void; and the heirs to whom they were given are not 
entitled to claim their payment in the settlement of the succession. 

It is therefore decreed that, so much of the judgment appealed from as de- 
clares valid the donations therein recited, made to Jesse Andrus and to Susan 
M. Collins, and rejects the claims of said plaintiffs to have said donations col- 
lated, and so much also of said judgment as recognizes the validity of the obli- 
gations for $5000 and $3500, executed on the 19th October, 1833, by said Joseph 
Andrus, in favor of said Joseph E. Andrus and said Susan M. Collins, be 
avoided; and it is further decreed that the said obligations of $5000 and $3500 
be declared null and void, and that no credit be allowed therefor to the said 
obligees, Joseph E. Andrus and Susan M. Collins respectively, in the settle- 
ment of said succession, reserving to said Joseph E. Andrus and Susan M. Col- 
lins respectively, any claim which they, or either of them, may have against said 
succession as creditors for services rendered: and it is further decreed that, 
this cause be remanded for further proceedings, according to the principles de- 
clared in this decree and according to law, the appellees paying the costs of this 
appeal. 

Swayze, Martin, and T. H. Lewis, for the appellants. W. B. Lewis and 
Dupré, for the defendants. 





Martin, Administrator, v. Dupre. 


Where a succession is not in debt, the tutrix of the minor heirs may receive the proceeds of 
a probate sale of its effects, or authorize any other person to receive them for her; and a 
payment made by a purchaser to a person so authorized, will release him. 


PPEAL from the District Court of St. Landry, Boyce, J. Martin, appel- 
lant, prose. Linton appeared on the same side. Lewis and Swayze, for 
the defendant. 

The judgment of the court was pronounced by 

Rost, J. At the request of the parties interested, a probate sale of the ef- 
fects composing the succession of Laurent Dupré fils took place, and the bidders 
were notified that the purchase money was to be paid to S. Perrodin, at his store 
in the town of Opelousas. The defendant purchased a large number of cattle, 
and paid the price to Perrodin, at the time and place designated. The plaintiff 
has since caused himself to be appointed administrator of the succession of 
Laurent Dupré, and now claims from the defendant the price of adjudication, 
on the ground that Perrodin had no legal capacity to receive it, and has failed to 
account for it to the heirs. The case was submitted to a jury, who gave a ver- 
dict in favor of the defendant, and the plaintiff having failed to set it aside, judg- 
ment was rendered against him, and he appealed. 

The succession was notin debt. Perrodin had married one of the heirs, and 
the others were all minors represented by their mother and natural tutrix. As 
the validity of the sale, and of the proceedings under which it took place, are not 
contested, we must presume that they were provoked and carried on by the tu- 
trix and widow, who had power to administer the estate, with the assent of 
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Perrodin. The latter stated in his testimony that, he considered himself the 
administrator of the succession ; but there is no proof that he was, and his evi- 
dence explains the meaning attached by him to that word. He had the assent 
of the tutrix to receive the proceeds of the probate sale ; and as he received 
them, he offered to pay them over to her, but she told him to keep them, and 
either to invest them for their joint benefit, or to use them in his affairs. He 
accordingly kept them; invested $4,500 in the name of the tutrix and his own; 
and paid her interest at the rate of ten per cent per annum on the balance in 
his hands, till he failed. He further kept an account with her, and advanced 
her funds when she called forthem. If this witness had considered himself an 
administrator under the authority of court, he could not have acted thus. He 
could not have invested the funds in real estate, nor paid any portion of them to 
the tutrix, without an authorization to do so. He would not have paid her ten 
per cent interest, for the use of money which it was his duty not to use. By 
administrator, he meant that he was the general agent of the tutrix; and this 
fact is placed beyond all doubt by the testimony of P. Dupré. 

The succession not being in debt, the tutrix could, as already stated, adminis- 
ter it, and receive the proceeds of the sale, or authorise any other person to re- 
ceive them for her. The jury came to the conclusion that Perrodin had au- 
thority to that effect, and we are satisfied that their verdict meets the law, as 
well as the equity, of the case. Judgment affirmed. 





GoopBEaR v. Gary, Executor. 


Where a succession is small, and much in debt, it is the duty of the executor to provoke & 
sale of the property as soon as the inventory is made; and where, in such a case, more 
than a year is suffered to elapse before a sale is made, any expense occasioned by the de- 
lay, will be charged to the executor personally. 


PPEAL from the Court of Probates of Lafayett, Olivier, J. 
The judgment of the court was pronounced by 

Rost, J. The plaintiff claims from the present executor of Etienne Lefevre 
the sum of $150, for work and labor done, and services rendered, by him and 
his wife to the deceased in his life time, and also three dollars per day for three 
hundred and seventy-three days, during which time he had charge of the house 
and cattle of the deceased, with the assent of the executor then in charge of 
the succession. The defendant pleaded the general issue, and prayed for judg- 
ment in reconvention against the plaintiff for $290 84, being the amount of his 
purchases at the sale of the succession. The Court of Probates gave judg- 
ment in favor of the plaintiff, for $429 75, with interest, and a privilege fora part 
of the sum. From that judgment the defendant has appealed. Supposing 
the court below to have allowed the claim of $150, and to have deducted from 
the amount considered due to the plaintiff his indebtedness to the succession, 
the allowance for services as guardian must have been $570 59; and his counsel 
now calls upon us to increase that sum to $746, which he says his witnesses 
have proved to be due. 

We are of opinion that the claim of the plaintiff, as guardian, is not a proper 
charge against the succession; and that, if he is entitled to any compensation, 
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he must claim it ffm the executor who employed him. Asa general rule, the 
the care of succession property devolves upon the legal representative of the 
succession ; and whenever he employs third persons to assist him in the admin- 
istration, he does so at his risk. When the property is large, and situated in 
different parishes, or when it requires a constant and particular kind of care, 
as is the case with vessels afloat, the court seized with the succession may allow 
a reasonable sum for the purpose of paying the persons employed by him in 
such cases. The legislature has never fixed what the compensation should be, 
but certain rates have become customary and usual, and are allowed upon proof 
of the services and of the circumstances which make the allowance proper. 
That proof is wanting in this case. The succession was of little value; the 
property composing it, appears to have all been in the same place ; and it was 
sold for $3 619 only. There was a large amount of debts to pay, and it was 
therefore the duty of the executor to provoke the sale as soon as the inventory 
was made. The fact that more than a year elapsed before it took place, has 

not been justified, and the expenses occasioned by that delay cannot be charged 
" to the succession. 

The plaintiff lived, with his wife, at the house of the deceased, and was 
authorized by the executor to continue to occupy it till the sale. He worked at 
his trade there, for his own private emolument. Any tenant to whom the 
house might have been rented, would have taken care of it as he did; and the 
cattle and horses, for tending which he claims $1119, were sold at the probate 
sale for $140. 

The plaintiff owes the succession $290 84. Upon this we will allow him a 
credit of $150, because the evidence upon which that claim rests was admitted 
without opposition in the court below. For the difference there must be judg- 
ment in reconvention against him. 

It is therefore ordered that, the judgment be reversed ; and that there be 
judgment in reconvention against the plaintiff for the sum of $140 84, with 
costs in both courts. 

Crow, Porter and W. L. Brent, for the plaintiff. Mouton and Simon, for 
the appellant. 
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Duvat v. ARDREY et al. 


Where a debtor, in insolvent circumstances, executes to a third person a lease for a term of 
years of all his property, consisting of a plantation, slaves and moveables, on the condition 
of his paying certain debts of the lessor, and allowing him out of its revenues a certain 
amount for the support of his family, &c., the effect of the lease being to charge the appro 
priation which the law would makeof the property, and to impede the legal recourse of the 
creditors of the lessor upon it, any creditor, not a party to it, may require that it be annulled 
so far as he is affected by it. 


PPEAL from the District Court of Rapides, King, J. 
Edelin, for the plaintiff. Hyams, Elgee, Dunbar, Brent and Ogden, for 

the appellant. 

The judgment of the court was pronounced by 

Supe, J. In January, 1841, Adelia M. Duval and her husband recovered 
judgment against L. F. Ardrey, who was her tutor, for $1235 85, with interest, 
and with a legal mortgage on the lands and slaves of Ardrey, dating from the 
year 1838. The action now brought is an action to set aside, as made in fraud 
of her rights, a lease executed on the 8th March, 1841, by Ardrey and his wife 
to Ardrey’s brother-in-law, Brashear, of a tract of land alleged in the lease to be 
cultivated by Ardrey and wife as a cotton plantation, with all the slaves esta- 
blished thereon, without however any special description of them, and all the 
cattle, horses, carts, and all the moveables on said plantation of every nature 
and kind whatsoever. 
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This lease was for the term of five years. The lessee was to have, during the 
whole period, the use and possession of the property leased, and the sole use and 
enjoyment of all the crops and revenues, as if he were sole owner. On his 
part, the lessee bound himself personally to pay certain debts enumerated in the 
lease, some due by Ardrey, some by Ardrey and his wife ; and also bound him- 
self to pay out of the crops of the plantation, in a certain designated order, cer- 
tain debts due by the lessor; and that if, after paying the enumerated debts, 
there should remain any surplus of funds in the lessee’s hands, he should apply 
the same, pro rata, to the extinction of all the remaining debts which the lessors 
may then owe ; and that if the debts should be paid before the term stipulated, 
then the lessee should re-deliver the property to the lessors. 

The lease also contains a reservation of an annual allowance out of the crops 
to Ardrey and wife of $1500, and provides that they should have the exclusive 
use of the dwelling house on the plantation, with its out-houses and appur- 
tenances, gardens, carriages and carriage horses, and certain house-servants. 
They were also to be supplied with such provisions as might be deemed neces- 
sary for the support of a family. 

This lease was executed with the knowledge and approbation of a portion of 
the preferred creditors; and, on the day of its execution, a portion of these 
creditors whose claims the lessee had thus obligated himself personally to pay, 
and to whom he had also given his guaranty on notes of the lessors, gave him a 
counter-letter, ** promising to hold him harmless from his liabilities so as aforesaid, 
in the event that the lease already executed should be annulled by any of the 
said Ardrey’s creditors onthe ground of fraud, and that after the matter should 
be tried in a court of the last resort.” 

A portion of these preferred creditors have intervened, and resist the plain- 
tiff’s claim for relief. The lessors, in their answer, express their willingness 
that the lease should be set aside. The lessee at first fiied a general denial, 
but subsequently, by an amended answer, he sets forth that a portion of the 
property had been taken from him by executions against the lessors, so as to 
render the property unfit for the uses and purposes for which it was originally 
leased to him, and prays that, if the plaintiff should succeed in his suit, the 
entire lease should be annulled asto him. The intervenors allege in the plead- 
ings collusion between the plaintiff, Ardrey, and Brashear, in instituting the suit 
for the purpose of obtaining the cancellation of the lease, and depriving them of 
the benefit of its provisions. This allegation is negatived by the plaintiff's 
answer to interrogatories, propounded by the intervenors. Therewas judgment 
in the court below, decreeing that the lease be set aside and annulled, so far as 
relates to the plaintiff. The defendant, Brashear, has appealed. 

The evidence satisfactorily establishes the following facts: That, at the date 
of the execution of the lease, Ardrey owed a large amount of debts, many of 
which existed in the form of judgments; that his wife also was a judgment 
debtor; and that Ardrey was deeply insolvent. That the intervenors were 
aware of the condition of his affairs, and that a portion of them advised the exe- 
cution of the lease, and established the order of payment mentioned in the lease; 
that the lease comprehends all the property of Ardrey; that a portion of the 
slaves and moveables belonged to Ardrey. That the plantation had been culti- 
vated by Ardrey and wife ; that the plantation, and a considerable portion of : 
the slaves, were her paraphernal property ; but, that the plantation had been 
much improved during the marriage by clearing the lands, by expenditures 
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upon the buildings, and by the purchase of valuable machinery. ‘These ex- 
penditures appear to have been made with community funds; and the improve- 
ment of the land, by clearing, &c., was the result of the common labor and in- 
dustry ; that the lessee was a preferred creditor of Ardrey, his surety in 
certain obligations, and his brother-in-law. 

Whether there was moral fraud, on the part of the two parties to this lease, 
and of the creditors for whose debts a provision by preference was thus made, 
is a question discussed with much warmth by counsel, but which it is unneces- 
sary for usto consider. Ardrey had mismanaged his affairs, and it may well be 
that the lessee and the preferred creditors sincerely believed that, through the 
more skilful and industrious management of the lessee, they might increase the 
revenues of the estate, and thus ultimately satisfy all the creditors, and rescue 
Brashear from the embarrassment in which he had been involved for his friend 
and connection. But however this may be, such considerations do not relieve 
the case from the legal fraud which surrounds it. The stipulations of the lease 
are such, as to change the appropriation which the law would make of the 
debtor’s property. Preferences are given, and a provision is made for the 
maintenance of the debtor, neither of which are sanctioned by law, nor would 
have resulted, if, instead of this arrangement, the debtor had made a cessio 
bonorum. Instead of a judicial application of the property by sale to the pay- 
ment of debts, which it was the duty of the insolvent to have obtained by a ces- 
sion, it is locked up in the hands of a trustee chosen by the lessors for a long 
term of years, and its revenues only, after heavy deductions in favor of the 
lessors, devoted to the creditors. All this is done by a debtor deeply insolvent, 
with a manifest knowledge of such insolvency on the part of the lessee, himself 
a preferred creditor, and of the intervenors, preferred creditors, and to the evi- 
dent detriment of the plaintiff, whose legal recourse against the property wes 
embarrassed by this temporary transfer, and his rights in the common pledge 
impaired. 

It is said that some of the creditors for whom provision was thus made, held, 
independently of the stipulations of the lease, rights upon portions of the pro- 
perty superior to those of the plaintiff. But to this we answer that, those 
rights bore only upon certain portions of the leased property, and the prefer- 
ences created by the lease are upon the revenues of the entire fund; that 
moreover the lease seeks to throw a net over the property, and to abstract it 
from the direct pursuit of the creditor. It cannot therefore be for an instant 
contended, that the plaintiff was not injured. 


It is said by the intervenors that, so far as the paraphernal property of the 
wife is concerned, she was not the plaintiff's debtor, and could therefore dispose 
of it as she thought proper. But it will be observed that, though the land was 
the property of the wife, it had been much improved during the marriage by 
the common industry and expenditures, and she was, pro tanto, the debtor of 
the community. It does not appear that she has other property, and it is mani- 
fest that the exercise of the rights of the plaintiff, a creditor of the community, 
as against her estate, so far as it may, on investigation, prove a debtor of the 
community, is embarrassed by the disposition which she has thus made of it. 
The entire revenues and control of her estate she has sought to place in the 
lessee’s hands, for the benefit of preferred creditors, without any settlement of 
the community, to which, on investigation, there is reason to suppose, she would 
be found to be indebted. 


v. 
ARDREY. 
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Dvuvat The plaintiff, though named as a beneficiary in the lease, is not satisfied with 

Seceeeey. the rank assigned to her, and has not chosen to accept of its benefit. She has 
a right to insist that it be annulled, so far as it affects her interests, and such is 

the judgment of the court below. Judgment affirmed. 
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Tue AcricutturaL Bank or Miussisstrri1 v. ALEXANDER, 
Tutrix. 






















Where a document offered in evidence on the trial below was withdrawn by the counsel of 
the party who offered it, and in whose favor judgment was rendered, and never returned, 
jn consequence of which it could not be transcribed into the record, nor procured under a 
certiorari, the judgment must be reversed, and the case remanded for a new trial. 


PPEAL from the Court of Probates of Concordia, Dunlap, J. The judg- 
A ment of the court was pronounced by 

Eustis, C. J. In this case the attorney for the plaintifis withdrew from the 
files of the lower court, the act of incorporation of the bank, and gave his re- 
ceipt for it. ‘This document formed part of the evidence adduced on the trial 
of the cause, and the defendant is entitled to the benefit of it. On this right he 
insists, and we find that he is deprived of it by the act of the plaintifis’ attorney, 
without any fault or laches on his part. This document may or may not be 
material, but, as the case stands, we are bound to believe that, if it were not ma- 
terial, it would have formed no part of the evidence in the case. From the 





lapse of time during which this defect could haye been supplied, we are bound 
to consider the appellees in default, and must give the appellant an opportunity of 
terminating his case, which can only be done by remanding the cause for a new 
trial. The judgment is therefore reversed, and a new trial ordered ; the ap- 
pellees paying the costs of this appeal. 

T. P. Farrar, for the plaintiffs. Stacy and Sparrow, for the appellant. 





Tue Ciry Bank or New Orueans v. Jonnson. 


Where prescription is pleaded in the Supreme Court, the party against whom it is set up may 
require the case to be remanded, for a trial on the issue thus made. 


PPEAL from the District Court of Natchitoches, Campbell, J. The judg- 
ment of the court was pronounced by 

Eustis, C. J. The defendant and appellant, drawer of a promissory note, 
has pleaded in this court the prescription of five years, on an appeal taken from 
a judgment against him. By article 3427 of the Civil Code, prescription may 

- be pleaded on the appeal. 

The appellant made an application to file his plea, on a motion for a new trial 
in the court below. ‘The appellee has requested that, in the event of the plea 
being received, the case be remanded for anew trial. This he has a right to 

require. 
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The judgment is therefore reversed, and the case remanded for a new trial ; 
the appellee paying the costs of this appeal. 

Sherburne and J. B. Smith, for the plaintifils. P. A. Morse and Roysdon, 
for the appellant. 





WALKER et al. v. Copley. 


It is only where a party resides in the parish in which the action is instituted, that he can be 
required to answer interrogatories on facts and articles in open court. C. P.352. Stat. 10 
February, 1843. 


PPEAL from the District Court of Madison, Curry, J. The judgment of 
A the court was pronounced by 

Eustis, C. J. This isan action instituted against the defendant, at the time 
an atlorney at law, for one half of a tract of land and $5,000 as damages, found- 
ed ona charge that, the defendant was employed by the plaintiffs and others, for 
the purpose of removing two floats, as they are called, from the land on which 
they were located, so that the plaintiffs might enter it, for which the plaintiffs 
concede the defendant was to have one-half of the land; but they allege that 
the defendant, after having secured the removal of the floats, in violation of his 
agreement and in fraud of their rights, entered the whole in his own name, 
which he retains, and refuses to convey any portion of it to the plaintiffs. In- 
terrogatories were propounded to the defendant, thereby affording him an op- 
portunity of vindicating his conduct; but the petition prayed that they might be 
answered in open court, cn a day to be fixed by the court. 

The defendant not appearing, judgment by default was taken against him, 
and the last day of the court, the 2d of May, was fixed for answering the inter- 
rogatories. On that day, when the cause was taken up for confirming the judg- 
ment by default, on taking the interrogatories for confessed which had not been 
answered, an answer by attorneys was filed. The trial proceeded, and the in- 
terrogatories being unanswered, they were taken for confessed, and judgment 
was rendered against the defendant for the land and rent, notwithstanding an 
affidavit for a continuance, grounded on the absence of the defendant, and his 
having had no notice of the day fixed by the court for the answering of the in- 
terrogatories, propounded to be answered in open court. The defendant has ap- 
pealed, and asks the cause to be remanded, for the purpose of enabling him to 
explain his conduct and make his defenee. 

It is alleged in the petition that the defendant resides in the parish of Oua- 
chita. The suit is brought in the parish of Madison, where the land is situated. 
A party is only bound to answer interrogatories in open court, when he resides 
in the parish where the court is held. Code of Pract. art. 352. The act of 
10th Feb., 1843, p. 14, provides for the mode in which the answers of the party 
must be taken, in the event of his residing in another parish. 

The court erred in taking the interrogatories for confessed ; and the judg- 
ment is therefore reversed, and the cause remanded for a new trial, the appellees 
paying the the costs of this appeal. 

Thomas, for the plaintiffs. Copley, appellant, pro se. 
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‘McGutrr v. Bosworru et al. 


Where one, not a party to a promissory note, puts his name on its back, it will be presumed 
that he intended to bind himself as a surety for its payment. 


PPEAL from the District Court of Carroll, Curry, J. The judgment of 
the court was pronounced by 


Eustis, C.J. In this case there was judgment for the plaintiff against Bos- 
worth, and for his co-defendants against the plaintiff. The plaintiff has appeal- 
ed. Davis and Benton wrote their names on the back of the instrument sued 
on. Ig is a promise of F. Bosworth to pay to the plaintiff, or order, the sum of 
$1458 74, in twelve months from date, with interest at ten per cent per annum 
until paid, with a privilege of the maker to renew the obligation for twelve 
months from its maturity. It is not endorsed by the plaintiff. The defence is 
that, the defendants were surprised into the endorsement which they made by the 
acts of the plaintiff, which induced them to believe that the payee would have en- 
dorsed it over to them, and they thus preserve their recourse against him. The 
evidence is far from being satisfactory to us. We are bound to receive with cau- 
tion the understandings of parties, as they are termed, when supported by the 
testimony of a single witness, and directly at variance with what may be consid- 
ered as a reasonable probability. 

The witness, Eli Harris, says : «‘He was present when the note sued on 
was executed ; says the plaintiff and the defendants, Bosworth, Davis and Ben- 
ton, were present at the same time. It was distinctly understood between the 
parties that Benton and Davis put their names on the note as endorsers; that 
all they were asked to do by Bosworth was, to endorse for him; that there was 
a conversation between the parties, and that he understood from the parties 
that the note was given for a debt, which, by said Bosworth, was due to H. Par- 
goud, and in settlement of said debt. That he, witness, understood that the 
plaintiff was settling the matter with Bosworth, as attorney at law for H. Par- 
goud.” ‘ 

If the understanding of these parties have effect as testified to, it would make 
MeGuire, an attorney collecting money for his client, endorse the note of the 
dehtor, and procure the subsequent endorsement of the appellants—and for 
whose benefit? that of his own client. And the defendants were surprised, 
they allege, that such a state of things was not brought about, which makes him 
the surety of Bosworth and for the advantage of Pargoud, to whom it was un- 
derstood the debt on which the note was given wasdue. There must be a great 
mistake in respect to this matter. 

Assuming that the obligation was a promissory note, as contended by the 
counsel for the defendants, but to which we cannot assent without further in- 
quiry, we consider that it is settled by the uniform jurisprudence of this State 
that, when a person, not a party to a note, puts his name on the back of it, he 
is presumed to bind himself as surety. In this case, so far from their being 
anything to weaken this presumption, the evidence adduced rather fortifies it 
in our minds. 

The judgment appealed from is therefore reversed, and judgment is rendered 
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in favor of the plaintiff for thesum of $1458 74, with interest at ten per cent 
per annum until paid, from January ist, 1842, against Thomas V. Davis, and 
Warren M. Benton, in solido, with costs in both courts. 

McGuire, appellant, prose. Browder, Stacy and Sparrow, for the defendants. 





Stockton v. Briscor. 


One in possession of land purchased at a succession sale, whose title has been daly register- 
ed, cannot be affected by the fact that the sale to the deceased, made sous seing privé, by 
a party then in possession, was never registered. Per Curium : The object of the registry 
laws is to make apparent the ownership of property, and whenever such ownership ap- 
pears on the public records, by proper titles, that object is attained ; notice is thereby given, 
and no person can be deceived. 


PPEAL from the District Court of Madison, Willson, J. Stockton, pro se, 
A cited Civil Code, art. 2417. Stat. 20th March, 1827,s. 5 (B. & C.’s Dig. 
603). 2 Robinson, 75-8. 3 Rob. 378. Brassac v. Ducros, 4 Rob. 335. 3 
Rob. 161. 1 Grenier, Hypoth. p. 100. 

Steele and Frost, on the same side. 

Dunlap and Snyder, for the appellant, cited 5 Mart. N. 8S. 147, 423, 696. 6 
Ibid. N. S. 431, 796. 7 Ibid. N. S. 579. 7 La. 553. 2 Rob. 72. 

The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff claims to be the owner of an undivided half of 
a tract of land, in the parish of Madison, described in the petition, by virtue of a 
sheriff's sale made of the property of John S. Gooch, on the 23d day of October, 
1841, by virtue of an execution issued on a judgment rendered in a suit of the 
plaintiff against John S. Gooch, instituted in the court of the ninth judicial dis- 
trict. The suit was commenced by attachment against Gooch, an absentee, who 
appeared and pleaded ; and at the sheriffs sale the plaintiff became the purcha- 
ser of the land in question. 

The defendant, who was the co-proprietor of Gooch, being the owner of the 
other half of the tract of land, under a title which is undisputed, is the defen- 
dant in possession; and to the petition of the plaintiff answers that, he is the 
owner of the land claimed in the petition. He derives his title from the suc- 
cession of Charles Johnson, under a probate sale of the effects of his succession, 
made on the 20th of June, 1840. Charies Johnson purchased Gooch’s interest in 
the land, by an act under private signature from Gooch himself, dated the 1st of 
March, 1836. There is no question made as to Gooch’s possession, which was 
complete, in the person of his co-proprietor, until Johnson’s purchase, in March, 
1836, since which time the possession of Johnson and of the defendant has been 
public and uninterrupted. Gooch never resided in Louisiana. The sous seing 
privé from Gooch to Johnson, never was recorded. 

The plaintiff bases his right to attach, and hold under the sheriff’s sale, the 
property in question, on the non-recording of this instrument, under several de- 
cisions of the late Supreme Court. Brassac v. Ducros, 4 Rob. 339, is the 
most recent case, and by far the most favorable to his view of the subject, of 
those cited by him. 

The distinction between those cases and this, is obvious. In this case the 
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property is not in the possession of the party under an unrecorded title, but in 
that of a bond fide purchaser ata judicial sale, whose title stands upon the pub- 
lic records. Briscoe’s title is recorded, and was recorded before the institution 
of the suit by the plaintiff under which he purchased, which was commenced in 
Dec. 1840. It may be conceded that, under the decisions cited, the sous seing 
privé had no effect between the parties, adversely to creditors ; but they gave it 
effect. They permitted Johnson publicly to hold the property, without inter- 
ruption, until his death, under the act under private signature, and thus, by 
their own act, gave it effect. At the public sale of the effects of his succession 
it was adjudicated to the defendant, who paid for it. The plaintiff might, or 
not, have taken advantage of the non-recording when the property belonged to 
the party, who may be considered in default in not recording his title ; but to 
permit him to disturb a bond fide purchaser, who holds under a recorded title, 
would be pushing the registry laws beyond their policy and intendment. The 
object of these laws is, to make apparent the ownership of property, and when- 
ever the ownership appears on the public records by proper titles, that object is 
attained ; notice is thereby given, andno person can be deceived as to who is 
the owner. There is neither reason, nor sound policy in the contrary interpre- 
tation. We determine this case on this point alone, without reference to the 
doctrine supposed to be established by the decisions cited. We have not the 
opportunity at present to examine them with that care, which would enable us 
to come to any conclusion as te their extent and operation, as rules on this im- 
portant subject. It having been admitted that, Briscoe purchased at a judicial 
sale of the property of the succession of Johnson, we assume that it was regu- 
larly made, and that in relation to it omnia rité acta esse. 

The judgment is reversed, and judgment rendered for the defendant, with 
costs in both courts. . 

Supe, J. dissenting. The question involved in this case is one of great 
public interest, and it is a source of very sincere regret to me that, in conse- 
quence of the approaching close of the term, and my restricted opportunities 
of investigation, I have not been able to examine it as thoroughly as its impor- 
tance deserves. Dissenting from the opinion of the majority of the bench, it is 
proper that I should give, however succinctly, the reasons of my opinion. 

The case is put by the defendant’s counsel on the ground of possession, by 
the vendee Johnson, and by Briscoe claiming under him, before the levy of the 
plaintiff's attachment. It is put by the majority of the court mainly on the 
ground that, though the act under private signature from Gooch to Johnson was 
never registered, yet the adjudication from Johnson’s succession to Briscoe was 
registered anterior to the attachment, by virtue of which, anda recorded she- 
riff’s sale thereunder, Stockton now claims to hold. I will proceed to consider 
the defendant’s case on both grounds, first observing, in order to simplify and 
disembarrass the question that, itis not shown by the record, nor even pretend- 
ed by the defendant, that Stockton, prior to the levy of his attachment, had ac- 
tual notice, or knowledge of the sale from Gooch to Johnson, and that the title 
of Gooch, as derived jointly with the defendant from Sims, is acknowledged by 
the answer. 

The effect of a sale of land by act under private signature, is regulated by ar- 
ticle 2417 of the Civil Code, which is in these words: “ The sale of any immo- 
vable or slaves, made under private signature, shall have effect against the credi- 
tors of the parties, and against third persons in general, only from the day such 
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sale was registered in the office of a notary, and the actual delivery of the things 
sold took place. But this defect of registering shal] not be pleaded between the 
parties who shall have contracted in such act, their heirs, or assigns, who are 
as effectually barred by a sale made under private signature, as if it were by an 
authentic act.” 

Before considering the force of this provision, it is proper to notice a discre- 
pancy between article 2417, which is found under the general title of Sale, and 
under the particular head of “'The nature and form of the contract of Sale,” 
and article 2242, contained in the title of conventional obligations, which is in 
these words: ‘Sales, or exchanges, of real property or slaves, by instruments 
made under private signature, are valid against bond fide purchasers and credi- 
tors, only from the day on which they are registered in the office of a notary, 
or from the time of the actual delivery of the thing sold or exchanged.” Arti- 
cle 2242, gives such a sale effect from the date of registry, or from the actual 
delivery, while article 2417 requires both. 

If article 2242 conflicts with article 2417, so far as the latter requires both re- 
gistry and actual delivery, the former must give way ; for article 1771 declares 
that “ certain contracts are regulated by rules, which are established in the 
parts of the Code which treat of those contracts ;”’ and article 2413, with which 
the title of Sale commences, declares that, ‘in all cases, where no special pro- 
vision is made under the present title, the contract of sale is subjected to the ge- 
neral rules established under the title of Conventional Obligations.” 

Considering then article 2417, as the article which defines the law on this 
subject, we find that its declaration is positive and unequivocal that, in case of 
sales of land by a private writing, notarial registry and actual delivery are both 
necessary, against creditors and third persons in general. If any thing be neces- 
sary to elucidate language so plain and unequivocal as the legislature has here 
used, it may be found in the pre-existing legislation on the same subject matter. 
The Code of 1808, in treating of acts under private signature, has the following 
provisions : ‘‘Acts under private signature, expressing asale or exchange of im- 
moveables or slaves, must be acknowledged and registered in the office of a no- 
tary public, six days from their date, if they be passed in the city of New Or 
leans, or within its liberties; and within ten days from their date, if they be 
passed without the city and its liberties, in any part of the territory. When 
acts under private signature, expressing a sale or exchange of immovable pro- 
perty or slaves, have not been registered within the above mentioned time, they 
shall have effect against third persons only from the time of their being register- 
ed; but the want, or delay, of registering cannot be pleaded by any one of the 
contracting parties, their heirs, or assigns.” Code of 1808, p. 306, art. 228. 
Again, under the head of “The nature and form of the contract of Sale,” is the 
following : ‘The sale of any immovable or slaves, made under private signa- 
ture, shall have effect to the prejudice of persons not parties to it, only from the 
day the said sale was registered in the office of anotary. Nevertheless, if that 
registering is duly made, to wit, within six days from the date of the act for 
sales made in the parish of New Orleans, and within ten days from said date 
for sales made in the other parishes of this territory, the sale so registered shall 
have effect against third persons, and will bar them even, from the date of the 


act under private signature; but this defect of registering shall not be pleaded © 


between the parties who shall have contracted in said act, their heirs or assigns, 


who are as effectually bound by a sale made under private signature as if it was ' 


by an authentic act.” Code of 1808, p. 344, art. 3. 
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It will be observed that there are two material changes in the legislation on 
the subject. The present Code introduces the expression “creditors,” and 
adds the further requisite of actual delivery. On an examination of the cases 
decided by the former Supreme Court, arising under the Code of .1808, it will 
be found that, they gave great weight to the execution of the contract by the 
parties, by the delivery of possession, and its open and unequivocal enjoyment 
by the vendee. See 6 Mart. N. S. 431. 7 Ib. N. S.580. 4 Ib. N. S. 278. 
5 Ib, N. S. 425. 2N.S. 171. Inthe case of De Flechier v. Degruys, 5 Mart. 
N. S. 425, Judge Matthews, referring to the cases in 2 and 4 N. S. expressly 
says: ‘ In both these cases it is seen that the validity of the deeds under pri- 
vate signature, was mainly supported in consequence of the real delivery of the 
thing sold to the purchaser, and his actual possession under the private act of 
sale.”” I cannot suppose that learned bench would have so decided in a case 
arising under our present Code, when registry and actual delivery are both ex- 
pressly required. 

In one of the cases cited, and which arose under the old Code, the court re- 
ferred to the new Code, as sanctioning by positive enactment, the rule which 
they recognised that, possession cured the neglect of registry. But the court 
misread the language of article 2417, supposing the expression to be “ or actual 
delivery.” It it will be found that, in some of our sister States, where the re- 
gistry system has been adopted, possession by the vendee, who has not recorded 
his title, has been considered constructive notice against a subsequent purcha- 
ser; an opinion, however, which has been doubted,, as breaking in upon the 
policy of the registry acts. But, under our Code, I conceive that we are posi- 
tively farbidden to regard possession by the vendee as, per se, constructive notice 
of divestiture of title from the grantor by private act unregistered, because the 
legislature has positively required registration as well as possession. A contra- 
ry interpretation would be utterly at variance with this double requisition. 
These provisions of our written law are an inovation upon the ancient princi- 
ples of jurisprudence, by which delivery perfected the sale against third per- 
sons—traditionibus, non pactis, dominia transferunter—and though such a rule 
may have accorded with the simplicity of an earlier age, it may well have been 
considered that public and recorded evidence was necessary for a more ad- 
vanced state of society; for it is obvious that, mere tradition and possession are 
not inconsistent with title in the party making the tradition; the party 
receiving it may hold as lessee, or as agent, &c.; and to remove this un- 
certainty as to third persons, and to give publicity to the real agreement of the 
parties, the requisite of public registry was added to that of delivery. In the 
very case before us, the possession of Briscoe was not inconsistent with title 
in Gooch, for Briscoe was the co-purchaser with Gooch in the notarial act of 
purchase from Sims, under which both plaintiff and defendant alike, claim. 
What would be the effect of constructive notice founded upon other circum- 
stances besides actual delivery, it would be foreign to the present case to in- 
quire, no such circumstances having been proved. 

Considering then that an unregistered act under private signature, although 
accompanied by actual delivery and possession, cannot have effect, against a 
creditor buying in good faith and without notice, upon the property so sold, I 
now pass to a brief consideration of the effect of registry of the probate sale 
to Briscoe by the succession of Johnson, which is the ground upon which the 
decision of the court is based. 
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Johnson, under whom Briscoe claims, was guilty of laches in not registering gyrocxron 
his title from Gooch. This laches attached to Briscoe, who claims through him. % 
Has it been cured by the registry of the adjudication to him? It is said, in the 
opinion of the court, that Briscoe's title was thus spread on the public records, 

nd gave legal notice to Stockton that the title was in him. Taking this regis- 
try, in its strongest sense, it does not show a divestiture of Gooch’s title, but of 
Johnson’s. Whence Johnson derived title, that record would not show ; for it 
is not proved that the deed to Briscoe contained a recital of the origin of John- 
son’s title. It would exhibit an adverse title derived from some source, and ex- 
isting at the date of the attachment; but would not be inconsistent with an un- 
divested title in Gooch. This however is mot the most satisfactory light in 
which to regard this matter, for, if Stockton be considered as legally bound to 
take notice of the registry of the deed from Johnson's succession to Briscoe, it 
might perhaps be said that this was sufficient to put him on inquiry, and affect ‘ 
the good faith of his proceedings. But, in my opinion, a party, purchaser, or 
seizing creditor, having no actual notice, is not to be considered as affected 

with legal notice, of such a registry. The public records are open to his inves- 
tigation ; but, in my opinion, he is not bound to search them indiscriminately, 
and inspect every act there registered, to ascertain if some person, other than 
his debtor or vendor, has alienated the land which he desires to seize or pur- 
chase. He is bound, I conceive, to search in his debtor’s name, and no further. 

A contrary doctrine would involve us in results which would make the offices of 
registry a trap, and their examination impracticable. By the act of 1810, 

(which is regarded as still in force, 11 La. 345—3. Rob. 161—Bullard & Cur- 

ry’s Digest, p. 595), requiring notarial acts concerning immovable property to 
be recorded in the office of the parish judge of the parish where the immova- 
ble property is situated, it is made the duty of the parish judge to give certifi- 
cates of non-alienation, and the like duty is imposed on the register at New Or- 
leans. Acts of 1827 and 1828, B. & C.’s Dig. 604, 605. If such a search is 

to cover all the records of the office, in a populous parish, as for example, Jef- 
ferson, or New Orleans, the labor of weeks would not accomplish one certi- 

ficate. 

The effect of the registry of the probate sale to Briscoe was, in my opinion, 
only to bar future purchasers and creditors claiming under Johnson’s succession, 
and could not affect bond fide vendees, or seizing creditors, of Gooch. 

I have not found in the digest of the decisions of other courts in this country, 
so far as I have been able to examine them, a single case which would sustain 
the title of Briscoe, upon the ground that the registry of the sale by Johnson's 4 
succession supplied the neglect of the registry of the sale to Johnson by Gooch. 

But { have found a case which is directly in point in the plaintiff’s favor, (and 

even goes beyond it,) so far as I can judge from the digested note, the case 

itself not being before me. Itis this: A gave a deed for a lot of land to B which 

was never registered, and B conveyed the same to C by deed which was regis- 

tered ; after which B gave up to A the deed he had received from him, and it 

was thereupon destroyed. A then conveyed to D, who knew of the fraudulent P 
cancellation of A’s first deed, and the latter conveyed to E, a purchaser for a 

valuable consideration, without notice of the fraud. Held, that E was entitled 

to hold against C. Knor v. Silloway, 1 Fairf. 201. 

In conclusion, I would observe that I do not consider that, either under arti- 
cle 2417, or the uniform and wel] settled jurisprudence of this State, any dis- 






















































































SUPREME COURT OF LOUISIANA, 


Srocxtox tinction is made between an attaching or seizing creditor, and a purchaser. The 
Code covers both expressly, and the uniform current of decisions for many years 
has been that, where the debtor may sell, a creditor may attach. 

It is obvious that there may be ‘individual hardship in the interpretation, 
which, in’ my opinion, is to be given to our laws concerning registry ; but con- 
siderations of the general good dictated these stringent innovations upon the 
ancient jurisprudence, and, even if they be unwise, they must be carried out, 
however harshly they may operate in particular cases. It is with regret that I 
feel myself bound, according to my interpretation of our registry laws, to dis- 
sent from the decree of the court sustaining the defendant’s title. All the 
natural equity of the case is clearly in his favor. 

For the above reasons, I think the judgment of the court below should be 
affirmed. 
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A plea of payment will not preclade the defendant from subsequently pleading any act of the 
plaintiff, by which the debt may have been extinguished. Per Curiam: Courts of the first 
instance have full power to sanction such amendments of the pleadings, as they may deem 
conducive to the better administration of justice. The only positive rule they are bound to 
follow, is that contained in art. 420 of the Code of Practice. 

Where a purchaser delivers to his vendor in payment of the price of the property bought, a 
note signed by himself and a third person binding themselves in solido, the contract be- 
tween the vendor and such third person, is one of suretyship; nor will its character be 
changed by the fact that, after the note had been protested for non-payment, the latter exe- 
cuted a mortgage on his property, to secure its payment with interest. C.C.3006, 3014. 
Per Curiam: The recognition of a:debt must always be understood as relating to a pri- 
mordial title; and if the recognition admits that the party making it is obliged farther, or 
otherwise, than that title imports, by producing the title, and disclosing the error, he will be 
relieved. 

Any agreement to give time to the principal debtor, by which the creditor precludes himself 
from the right of suing him, to the prejudice of the other parties to the contract, whether with 
or without consideration, will discharge the surety who has not assented to it. It is not neces- 
sary that the assent of the surety should be express; but the facts from which it may be 
implied must be such as to exclude every other hypothesis. 

Where the holder of a note had notice, at the time of its transfer to him, that it was an accom- 
modation note, subscribed by the maker for the exclusive benefit of the payee, the maker 
must be regarded as the surety of the latter. 


PPEAL from the District Court of Natchitoches, Greneauz J. 

Tuomey, for the plaintiff. Art. 3014 of the Civil Code declares that 
where the surety is bound in solido with the debtor, the effects of his engage- 
ment are to be regulated by the principles established for debtors in solido. - 
Art. 3032 applies only. to ordinary sureties. A question similar to that pre- 
sented by this case arose in the case of Aston v. Morgan, 2 Mart. 354, and the 
court held that the party was bound as a principal, and in solido. In Dussuau et al. 
v. Rilieux, 9 Mart. 321, which was a suit against a surety on an appeal bond, the 
court held that, where the surety bound himself jointly and severally, the plain- 
tiff could exercise all his rights against all the debtors, until the money was 
actually made. See also Etsberger v. Menard, 11 Mart., 436. Where de- 
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fendant bound himself jointly and severally, held that, he bound himself as a 
principal, and could not avail himself of exceptions, which the law grants to sure- 
ties alone. Williams v. Brent, 7 Mart. N. S. 205, is a strong case. It was 
a suit against a party who had signed a note in solido, though he did so 
for the benefit of one of his co-obligors, and the court recognized the doctrine 
that, though as to the obligee, the parties were bound in solido, yet, as between 
themselves, they were sureties. It results from the reasoning of the court in 
this, and the other cases cited that, though as between the obligors themselves, 
the relations of principal and surety may exist, yet, as regards the creditors, 
they are simple debtors in solido, and must be treated as such. In a subse- 
quent part of the opinion in the same case, the court (Porter, J.) say: “ This 
is an action against one of several debtors, bound in solido, or jointly and seve- 
rally ; and in regard to persons so bound, it is a well settled principle in our 
jurisprudence that, judgment against one is no bar to recovery against another ; 
that nothing but actual satisfaction from one of the debtors, will prevent judgment 
and execution against the person legally bound with him.” Ibid. p. 210. In 
the late case of Smith, Administrator v. Scott et al., 3 Robinson 259, it was ex- 
pressly declared by the court that, the effect of the engagement of a surety, 
who bound himself in solido, was ‘to be regulated by the same principles 
which ‘are by law established for debtors in solido.”” And it was accordingly 
ruled that the affidavit made by Scott, the principal debtor, could not enure to 
the benefit of his co-defendant. 

It is settled law that the surety in solido cannotclaim the benefit of discussion. 
Civil Code, art. 3014. Pothier, Oblig. 408. And it seems to be wellsettled by 
the whole current of authorities that, the surety in solido is not entitled to 
avail himself of the exceptions and defences which are allowed by law to 
ordinary sureties. The French authorities throw but very little light upon the 
true meaning of art. 3032 of our Code, for the French Jaw on the subject is 
that, the simple prolongation of the term granted to the principal debtor, does 
not discharge the surety. Code Napoleon, art. 2039. See Touller, vol. 6, no. 
728, et seq., and no. 734, where he says-that when the affair for which the debt 
was contracted concerns only one of the co-obligors, the effect will be such as 
we contend for. -Duranton also says that, the obligations of sureties in solido 
are regulated by the law in relation to co-debtors in solido ; they are to be con- 
sidered as debtors in solido, and nothing else. Vol, 18, nos. 331, 332. Pothier, 
(Evan’s ed. 1808, pp. 147 and 165, nos. 264 and 282, vol. 1) shows clearly that, 
if a debt, contracted by several in solido, concern one only, yet, to the creditor, 
they are all principal debtors; and our own Code states that, as solidarity must 
be expressly contracted, its remission must also be express. 

The act of the 29th May, 1837, by which J. B. L. Metoyer mortgaged his 
property for the payment of the debt, was a new obligation, distinct and separate 
from the obligation arising from his signature to the notes previously executed ? 
The first was a personal obligation by notes; the second, made subsequently, 
after the protest of one of the notes, was a hypothecary obligation to secure the 
payment of the debt; and if the heir of J. B. L. Metoyer can escape from the 
personal liability arising from the suretyship, if such it be, on the notes, does it 
follow that the property subsequently mortgaged must be discharged, for the 
same reason, from its liability? A man may give a mortgage on his property for 
the debt of another, and it will be good though the principal debt be rescinded 
by any plea personal to the principal debtor, as infancy or coverture. Civil 
Code, arts. 3263 et seq. 








255 


ADLE 
v. 
MeErToyeEr. 

























































SUPREME COURT OF LOUISIANA, 


Sherburne and J. B. Smith, for the appellant. The engagements of cautions 
solidaires are assimilated by art. 3014 of the Civil Code to those of debtors in 
solido; but their rights as sureties are preserved, though their liabilities are 
made co-extensive with those of debtors in solido. Bousquet, (Dict, des: Obli- 
gations) in his annotations on art. 2037 of the Cede Nap. (Civil Code, art. 3030) 
says: ** Tant qu, A la question de savoir si l’art. 2037 s’applique a la caution soli- 
daire, comme a la caution simple, elle a été affirmativement résolue par plusieurs 
cours royales, et par la Cour de Cassation qui a décidé que lorsqu’i est constant 
qu’une administration publique, celle des Douanes, créanciére pour des droits 
d’un contribuable, a suspendu pendant longtemps les poursuites qu’elle avait 
dirigées contre lui, et a laissé ainsi la fortune de son débiteur se dissiper sans faire 
un acte conservatoire, cette administration ne peut plus agir utilement contre la 
caution de son débiteur quoique la caution fut solidaire.” L’art. 2037, recoit ici 
son application. Voyez en outre un arret de la Cour de Cassation 29 Mai, 1838. 
(17 Aodt, 1836, Dalloz, 36-1 421). He farther says, ‘‘Verbo Cautionnement : 
La décharge du cautionnement a lieu pour la caution solidaire comme pour la 
caution ordinaire, lorsque le créancier s’est mis par son fait dans l’impossibilité 
de subroger la caution 4 ses droits, priviléges et hypothéques.” Pothier holds 
the same doctrine, Obligations, no. 557,. In the case of Hereford v. Chase, 
1 Robinson 213, this court held that the defendant, being an ‘accommodation 
endorser, was nothing else but the principal debtor’s surety, and as.such was 
discharged, the creditor having rendered it impossible for him to transfer his 
rights of privilege tohim. See Manuel de Droit Frangais, art, 2037. 

The defendant is discharged by the prolongation of time granted to the princi- 
paldebtor, Civ. Code, art. 3032. 5 Rob. 250. | 

The judgment of the court was pronounced by 

Rost, J. The first questions to which our attention is called in this case, are 
presented by a bill of exceptions, taken by the plaintiff’s counsel to the opinion 
of the court admitting an amended answer to be filed. The grounds upon 
which it rests are : first, that the amendment changed the issue ; secondly, that 
the plea of payment contained in the original answer, precluded any other 
defence. 

We think with the judge of the first instance that the issue was not changed, 
and the arbitrary rule of practice contended for by the plaintiff’s counsel, is not 
recognized by this court. A plea of payment may be a waiver of the general 
issue, but it does not preclude the defendant from pleading any act of the plain- 
tiffby which the debt may have been extinguished. Courts of the first instance 
have full power to sanction such amendments in the pleadings as they may deem 
conducive to the better administration of justice. Debwys et al v. Mollere, 2 
Mart. N. S. p..625. The only positive rule they are bound to follow, is that 
contained in arf. 420 of the Code of Practice. The defence set up in the 
amended answer put at issue the real merits of this case, and the court, in allow- 
ing it to be filed, so far from violating any law or settled rule of practicé, exer- 
cised, with commendable sagacity, the discretion with which it is vested. 
Those exceptions were properly overruled. 

It is material to a proper understanding of this case that the facts it discloses 
should be stated in the order of their dates. Onthe 16th of February, 1837, 
Auguste Metoyer, a free man of color, purchased from the plaintiff a tract of 
land and fifteen slaves, for the price of $50,000, and gave him in payment three 
notes to his order, signed by himself and Jean Baptiste Louis Metoyer, in solide, 
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these notes being each for one third of the amount, and payable respectively on 
the first of May, 1837, on the 31st of March, 1838, and 31st March, 1839. The 
first note was protested for non-payment, on the 4th of May, 1837. An order 
of seizure was obtained by the plaintiff, and, on the 29th of the same month of 
May, the makers of the note appeared before a notary public, and, after reciting 
in a deed the fact, terms, and conditions of the purchase, bound themselves to 
pay interest on the price at the rate of ten per cent per annum, and mortgaged 
separately their property to secure the payment of their notes, of the interest, 
and of the costs incurred by the protest and by the seizure. , The note given for 
the second instalment was protested for non-payment, on the 3d of April, 1838. 
On the 31st of May of the same year, the plaintiff became owner, by a notarial 
transfer and subrogation from Charles Noyret, of a note of $8784 60, signed by 
Auguste Metoyer and Augustin Metoyer in solido, and of another note, made by 
Jean Baptiste Louis Metoyer to the order of Auguste Metoyer, and by him 
endorsed, for the sum of $7320 50, to the knowledge of the plaintiff at the time 
of the transfer. This last note had been made by Jean Baptiste Louis Metoyer 
for the accommodation of Auguste Metoyer, who had receive the value thereof 
in slaves. Two days before the transfer these notes had been secured by a 
mortgage given by Auguste, and Jean Baptiste Louis Metoyer, to Charles Noyret, 
on the plantation purchased from the plaintiff, and on all the other property 
mortgaged by them to the said plaintiffon the 29th day of May, 1837, as already 
stated. The plaintiff was one of the subscribing witnesses to this act of mort- 
gage. 

On the 4th of June, 1838, the plaintiff applied to the court for an order of 
seizure against all the property mortgaged to him by Auguste. and Jean Baptiste 
Louis Metoyer, to satisfy the above mentioned five notes and interest, less the 
sum of seven hundred dollars paid him on account. The order was granted 
against Auguste Metoyer, but withheld so far as the other defendant was con- 
cerned, until a partition could be effected between him and his mother, who 
owned the property mortgaged in common with him. Auguste Metoyer en- 
joined the seizure. The petition in the injunction suit was served on the plain- 
tiff, on the 14th of September, 1838; on the 30th of that month Jean Baptiste 
Louis Metoyer died, after a continued illness of one month. 

At the ensuing November term of the court, the plaintiff moved to dissolve 
the injunction with twenty per cent damages. The motion was opposed by the 
defendant, and the case stood over to the April term, 1839. At that term the 
injunction was dissolved by consent without damages, the petition was dismissed, 
and a new suit filed against Auguste Metoyer, in which a consent decree was 
entered in favor of the plaintiff. For divers valuable considerations, it gave a 
delay of from one to five years for the payment of the debt and interest, on the 
express condition that if any of the instalments were not punctually paid at ma- 
turity, the whole amount of the judgment should, ipso facto, become due and 
demandable. The first instalment was a sum of $20,000, to be paid on the 
lst of May, 1839. The defendant failed to make payment on the day fixed, 
and forfeited thereby his right to the delays stipulated in the judgment. On 
the 11th of May, however, he paid the plaintiff, through Auguste Metoyer, 
$10,000 ; and the plaintiff agreed with him in writing that, if he paid the balance 
of the instalment and interest thereon within sixty days from that date, he, the 
defendant, should be entitled, for the other instalments, to the delays granted by 
he judgment, as if no forfeiture had taken place. This balance was paid, and, 
33 
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under a second written agreement, no further claim was made upon the defend- 
ant, till after the second instalment became due. On the 6th of May, 1840, 
after the second instalment had matured, execution issued against the defend- 
ant. He applied for, and obtained a second injunction, which, on motion of the 
plaintiff was dissolvei, with damages, on the 28th day of April, 1842. Several 
executions were subsequently issued, and, after exhausting all the property 
of Auguste Metoyer, there remained due by him a large balance, for the re- 
covery of which this action has been instituted against the present defendant, 
who is the only son and heir of Jean Baptiste Louis Metoyer. 

The defendant resists the claim on the ground that, his ancestor was the 
surety of Auguste Metoyer ; that an extension of time was granted by the plain- 
tiff to the original debtor, without his consent or that of his father; and that he 
is thereby discharged, under the provision of article 3032 of the Civil Code. 
Judgment was rendered in favor of the plaintiff in the first instance, and the 
defendant appealed. 

The appellee contends that the judgment ought to be affirmed for this: 

1st. That the liability of the defendant’s ancestor is not that of a surety, but of 
a co-debtor in solido, and that he cannot avail himself of the defences which the 
law allows to ordinary sureties. 

2d. That, if his liability was originally that of a surety, after the execution of 
the notes and the protest of one of them, he acknowledged the debt, gave a 
mortgage to secure the payment of it, and thereby contracted a new obligation. 

3d. That ifthe defendant's ancestor is to be held as a surety, he expressly 
gave his assent to the indulgences and delays, granted by the plaintiff to Auguste 
Metoyer. 

After the repeated decisions of the late Supreme Court, and of this on the 
questions presented by the two first points, we consider those questions as no 
longer open for argument. The rule is undoubted that, although the contract of 
suretyship, or any other, may be modified by private agreement, and made to 
assume various forms, when, in point of fact, the contract is one of surety be- 
tween the original parties, the law holds them to the principles of that contract. 
Andrews and others v. The State Treasurer, 4 La. 406. McDonogh v. Relf 
and ‘Zacharie, 19 La. 100. Hereford v. Chase, 1 Rob. 212. If the suretyship 
exceeds the debt, or is contracted on more onerous conditions, it must be re- 
duced to the conditions of the principal obligation. Civil Code, arts. 3006, 3014. 
2 Pardessus, Droit Commercial, no. 385. The relations of the original parties to 
bills or notes may be changed by parole evidence. Chitty on Bills, 81. 

The original contract between the plaintiff and the defendant’s ancestor was 
in reality one of suretyship, and the mortgage given by the latter, after the pro- 
test of the first note, did not change its character. We concur with the late 


’ Supreme Court in the case of McDonogh v. Relf and Zacharie, already cited, 


and adopt with them the doctrine of Pothier, “that the recognition of a debt is 
always to be understood as relating to a primordial title ; and that, if the recog- 
nition admits that the party making it is obliged further, or otherwise that the 
primordial title imports, by producing the title, or showing the error, he will be 
relieved.” Pothier, Obligations, No. 744. The mortgage given by the defend- 
ant’s ancestor was a new contract of real suretyship, so far as the note endorsed 
by Augustin Metoyer was concerned. It created no new personal obligation on 


him. 
We have already stated that the term granted by the contract to the original 
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debtor, Auguste Metoyer, was twice prolonged by the plaintiff; and the decision 
of this case turns upon tle question, whether those prolongations took place with 
the consent of the defendant’s ancestor. It is well settled that there is no obli- 
gation of active diligence on the part of the holder to sue the principal debtor, or 
any other party to the bill or note. He may be passive, and forbear to sue as 
long as he pleases; but he must not so agree to give time to the principal debtor 
as to preclude himself from suing-him, and suspend his remedy against him to 
the prejudice of the other parties to the contract. Huie v. Bailey, 16 La. 213. 
Frazier et al. v. Dick et al., 5 Rob. 250. It was further held in those cases, 
under the recent English authorities, that to make any agreement for indulgence 
obligatory, it must be for an adequate consideration ; but in the case of Mouton 
v. Noble et al., lately determined in the eastern district, ane p. 192, we overruled 
that part of the decisions, and returned to the old opinion that, under the dispo- 
sitions of our Code and the general principles of the civil law from which they 
are derived, any agreement to give time to the principal debtor, with or without 
consideration, discharges the surety who does not assent to it. 

It was correctly held in the case last cited from 5 Rob. that, the express 
assent of the surety is not necessary to bind him. Assent to contracts, which 
the law does not require to be made in writing , may be, and is, implied, when 
it is manifested by actions, by silence, or by inaction, in cases in which they 
can from circumstances be supposed to mean an assent; but the facts and cir- 
cumstances from which alone assent may be implied, must be such as to exclude 
every other hypothesis. The express assent of Jean Baptiste Louis Metoyer 
to the particular stays and delays given by the plaintiffto Auguste Metoyer, is not 
shown; and we are called upon to determine, whether the facts and circum- 
stances exhibited by the record exclude any other hypothesis but that of assent 
on his part. One single witness testifies to that part of the case. He says that, 
in May, or June, 1837, or 1838, or thereabouts, he saw Jean Baptiste Louis 
Metoyer twice on this business, and was requested by him to intercede with the 
plaintiff to grant him time; that owing to the solicitations of the witness, the 
plaintiff gave Auguste Metoyer time for several years; that the agreement 
granting five years was entered into at the joint solicitation of Auguste,and Jean 
Baptiste Louis Metoyer; that when the order of seizure was obtained, Jean 
Baptiste Louis Metoyer talked to witness about it, and it was then that he 
solicited witness to obtain time for him from the plaintiff. The agreement 
alluded to by the witness, took place in January, during the pendency of the 
injunction suit. 

This is al] the evidence of the alleged assent, under which the plaintiff claims 
the affirmance of a judgment now amounting to upwards of $30,000 dollars. 
The testimony of this witness is vague and uncertain, and induces us to believe 
that he had no distinct recollection of dates or facts. Auguste Metoyer positively 
swears that the prospective agreement of which he speaks, never took place, 
and the other facts of the case go far to show the truth of that declaration. 
The order of seizure, of which that witness speaks, was obtained on the 4th of 
June, 1838; it was enjoined, and the service of the petition was made upon the 
plaintiff, on the 14th of September following. Jean Baptiste Louis Metoyer 
had then been sick for two weeks, and died a few days afterwards. The wit- 
ness was not seen at his house during his illness. Five or six weeks after the 
death of Jean Baptiste Louis Metoyer, at the November term of the court, the 
plaintiff, prosecuting his action with unabated vigor, filed a motion to dissolve 
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the injunction, with twenty per cent damages. This motion was resisted by 
Auguste Metoyer, and the case continued. Towards the close of the April 
term in 1839, the consent decree, granting time to the defendant, was entered. 
These facts negative the existence of any prospective agreement to which Jean 
Baptiste Louis Metoyer could have been a party ; but if such an agreement 
was proved by legal and sufficient evidence, the case of the plaintiff would not 
be made out. The first instalment due under the consent decree, was not paid 
on the day fixed, and the defendant’s right to the delays granted was forfeited 
thereby. Eleven days after the maturity the plaintiff received a part of the in- 
stalment, and agreed that, if the balance of it was paid within sixty days of that 
date, the consent decree should remain valid notwithstanding the forfeiture. 
That payment was made, and the defendant had the benefit of the prolongation 
of the term till the maturity of the next instalment. 

Surely it cannot be contended that Jean Baptiste Louis Metoyer foresaw this 
new arrangement, and assented to it. He had been dead nearly a year before 
the occurrence of the facts which gave rise to it; and the defendant in the 
present suit was the only person who could at that time have assented to it. It 
is not pretended that he did, and we are bound to hold him discharged from his 
ancestor’s liability. 

Jean Baptiste Louis Metoyer was the maker of the note of $7320 50, transferred 
to the plaintiff by Noyret ; but it is proved that, at the time of the transfer, the 
plaintiff had notice that it was an accommodation note, subscribed for the ex- 
clusive benefit of Auguste Metoyer. It is therefore in the same situation as the 
others. ' 

For the reasons assigned it is ordered that the judgment be reversed, and that 
there be judgment in favor of the defendant, with costs in both courts. 


Oe ee 


ApLE v. Anty and Husband. 


Plaintiff instituted an hypothecary action against a married woman, joining her husband in 
the suit. A judgment by default, taken against both defendants, having been set aside, the 
wife alone filed an answer. No steps were taken to have her authorized to appear in 
court. Held, that her appearance being unauthorized, the judgment must be reversed. C. 
C. 123. 


PPEAL from the District Court of Natchitoches, Campbell, J. 

Tuomey for the plaintiff. In an action against a married woman it is suf- 
ficient if the husband and wife be cited. No special order authorizing her to 
defend the action is necessary, unless the husband be interdicted, or absent, or 
refuse to assist her.. Code of Pract., arts. 118, 123, 126, 129. 

Sherburne and J. B. Smith, for the appellants. Bousquet (Dict. des Obliga- 
tions) in his annotations on art. 215 of the Code Napoléon, says: ‘+ Quoique les 
poursuites soient dirigées, tant contre le mari que contre la femme, il ne s’en 
suit pas que cette derniére puisse ester dans les jugements rendus sur ces 
poursuites, sans une autorisation particuliére et expresse de son mari, lorsque 
celui-ci fait défaut, et qu’elle seule comparait. L’autorisation tacite du mari 
figurant dans un jugement avec sa femme, ne doit s’entendre que du cas od le 
mari comparait, od il est partie agissante" 18 Nov. 1828, Cass. Montpel- 
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lier. Sirey, 29, 1,,240. Ib. 8, 1, 526. Ib. 7, 2, 790. Ib. 14, 2, 211. Ib. 
28, 1, 208. Ib. 29, 1, 240. Ib. 11, 1,344. See alsq Pothier, Puissance du 
Mari, p. 134 § 3, nos. 56, 57and 59. Rogron, arts. 215 (note) and 218 (note), 
all of which authorities go to establish that, in cases like the present, an order of 
court is necessary before the wife acquires the legitimam slandi in judicio per- 
sonam. Arts. 123, 126and129 of our Code, are taken verbatim from the arts. 215, 
218 and 222, of the Code Napoléon. This court recognised the principle contend- 
ed for, in the case of Chaisson et al. v. Duplantier. 10 La. 570. 

The judgment ef the court was pronounced by 

Rost, J. The plaintiff instituted an hypothecary action against the defen- 
dant, a married woman, and joined her husband in the suit.. The defendants 
having failed to appear, a judgment by default was entered againstthem. Sub- 
sequently the judgment by default was set aside, and Melite Anty alone filed an 
answer to the merits. Upon that issue the plaintiff went to trial without taking 
the necessary steps to have the wife authorized to contest the suit, and judg- 
ment was rendered in his favor. From this judgment the wife, assisted by her 
husband, has appealed, and prays that it may be reversed, on the ground that she 
was not authorised to appear in court. Art. 123 of the Civil Code provides 
that, the wife cannot appear in court without the authority of her husband. 
The separate answer of the defendant in this case was an unauthorized appear- 
ancein court, andthe judgment must be reversed. Under circumstances near- 
ly similar, the late Supreme Court remanded the case of Keys and others v. 
Nettles, 12 La. p. 381, for further proceedings; and we are of opinion that the 
ends of justice will be best answered, by making a similar disposition of the pre- 
sent case. 

The judgment is therefore reversed, and this case remanded for further pro- 
ceedings, the plaintiff and appellee paying the costs of this appeal. 
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Where the maker of a note promises on its face. to pay its amount “ without plea or offset,” 
he cannot refuse payment on the ground of failure of consideration to the knowledge of the 
holder, though entitled by the laws of the State where the note was executed to set up 
against subsequent holders any defence which |he might have opposed to the original 

payee. 


PPEAL from the District Court of Madison, Curry, J. T. P., and F. H. 
Farrar, for the plaintiffs. Stacy, for the appellant. 

The judgment of the court was pronounced by 

Kine, J. Stanbrough, one of the defendants in this case, has appealed from 
a judgmentfrendered against him for $9,075, the amount of a promissory note, 
executed! byjhimself and{his co-obligors in the State of Mississippi, and trans- 
ferred by endorsementto the plaintiffs. The defence set up by the appellant is, 
that the consideration of the note was a tract of land and several slaves, tlie 
title to which"his vendor contracted to vest in him within twelve months after 
the date of the note, but that this stipulation had not been fulfilled, in conse- 
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quence of which the defendant has been disquieted in his possession, and is in 
danger of eviction from a suit actually pending against him. He contends that, 
by the law of Mississippi, where the obligation was executed, he can avail him- 
self’ of all the defences against the subsequent holders of the note, which he 
could have opposed to the original payee ; that the plaintiffs became the owner 
of the note after its maturity, with full notice of the consideration for which it 
had been given, and of the failure of that consideration; and finally that, the plaintiffs 
forfeited and lost their corporate capacity, and can no longer stand in judgment. 
The note upon which the action is founded is in the following words: 
$9,075 00. +s Port Gibson, Miss., March Ist, 1838. 

Ten months after date we, Jesse Stanbrough, principal, and James Graham 
and Stephen Douglass, as securities, promise jointly and severally to pay Jos. 
H. Moore & Co., or order, without plea or offset, nine thousand and seventy-five 
dollars, for value received, payable at the Grand Gulf Railroad Bank.” 

The defendant has, by the terms of his contract, absolutely waived the right 
te resist the payment of his obligation at its maturity, and cannot now be per- 
mitted to oppose the defences which he has set up against the recovery of the 
plaintiffs. It is not, however, improper to observe, that he has wholly failed to 
show that the plaintiffs were, at the time of receiving the note, aware of its ori- 
gin, or of the alleged failure of consideration. On the contrary, the testi- 
mony of his own witnesses prove conclusively that, it was discounted by the 
bank in the ordinary course of business, long before its maturity, and, as far as 
a negative can be established, without notice of any objection whatever to its 
payment. 

The record furnishes us with no proof that the plaintifis have lost their cor- 
porate capacity, and are no longer capable of proceeding judicially against their 
creditors. Judgment affirmed. 





Wricut v. CHAMBLIss et al. 


HE judgment rendered in this case, which was brought up from the District 

Court of Carroll, merely affirmed the principle established by the decision 

in Cammack v. Watson, ante p. 132. Browder and O. N. Ogden, for the ap- 
pellant. J. N. JT. Richardson, for the defendant. 





Foster v. Fercuson, Tutor. 


Where a husband dies rich and without children, leaving his wife in necessitous circumstan- 
ces, she may claim one-fourth of all the property left by him in this State, independently of 
her right, as surviving spouse, to any portion of the property left by himin another State. 


| PPEAL by the defendant from a judgment of the Court of Probates of 
Concordia, MeWhorter, J. 
The judgment of the court was pronounced by 
Kine, J. This action was instituted by the plaintiff against the tutor of her 
Jate husband, for the recovery of her marital portion, alleging that the deceased 
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died rich, leaving her in necessitous circumstances. It appears from the evi- 
dence that the plaintiff intermarried, in 1843, with M. D. L. Foster, a citizen of 
Louisiana, who was, at that time, as well as at the date of his death, a minor, 
whose property was under the administration of his tutor, the defendant in this 
suit. The marriage was contracted in the State of Mississippi, but with the 
view of making this State the residence of the parties. About a year after the 
marriage, the husband died in this State, leaving a succession, estimated, as is 
shown by the inventories, at more than $20,000, consisting, in part, of an undi- 
vided interest in a tract of land, situated in Mississippi, yielding an annual rent 
of about $80, and several slaves, also in that State. The remainder of his pro- 
perty is in Louisiana. The plaintiff brought nothing into marriage, and owns no 
separate property. 

It is shown that, by the laws of Mississippi, slaves are personal property ; 
that the surviving wife, when there has been no issue of the marriage, as is the 
case in the present instance, and no satisfactory provision made for her by will, 
is entitled, as dower, to the usufruct during her natural life of one half of the 
real estate of the husband, to which she has not relinquished that right, and to 
one half of the moveables in full property, after the payment of thedebts. The 
defendant alleges that the property, to which the plaintiff has acquired a vested 
right under these provisions of the laws of Mississippi, is ample for her sup- 
port, according to her condition in life. The annual rents of one half of the 
lands in Mississippi, to which she is entitled as dower, amount to about $40 ; 
and she will receive, as defendant alleges, in full property, three grown slaves, 
two that are quite young, and an undivided half of a third, also quite young. 

The only witness interrogated touching the sufficiency of this property for 
the plaintiff's support, declares that the slaves, which it is alleged she is entitled 
to in Mississippi, would produce annually about $150, which would be inade- 
quate to her support in the social condition in which her husband left her. 
That the plaintiff's father is now insolvent, although until recently he possessed 
ample pecuniary means, and educated his children with reference to the posi- 
tion which he occupied in society. He thinks that $500 would be sufficient for 
her support. It thus appears that the property of the plaintiff, whatever her 
rights in the State of Mississippi may be, is inconsiderable, with respect to the 
fortune and condition of her late husband ; that it is inadequate to her support; 
and that she has been left in the necessitous circumstances, which entitle her to 
the marital portion of one-fourth of the succession of her husband, in Louisi- 
ana, in full property. 

The court below decreed to the plaintiff one-fourth of the estimated value of 
the succession of the deceased, deducting the estimated value of the property 
to which she is entitled in Mississippi as dower. Of this judgment she com- 
plains, and we think that it is erroneous. For the reasons stated, it is ordered 
that the judgment of the lower court be avoided and reversed. It is further 
decreed that the plaintiff be entitled to and recover from the defendant William 
Ferguson, in his capacity of tutor, one-fourth of the succession which her hus- 
band, Marquis D. L. Foster, deceased, left at his death in this State, indepen- 
dent of the rights which she has acquired in the estate of her husband in the 
State of Mississippi. It is further ordered that the defendant pay the costs of 
both courts. 

Rowly, Frost and Sanders, for the plaintiff. Sows and Sparrow, for the ap- 
pellant. 
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WIkINnson v. STANBROUGH. 


“It is only when the husband is absent from the State, that a judge can authorize his wife to 
make contracts.. C. C, 129, 3522 § 3. Absence from the parish, is not enough. 


PPEAL from the District Court of Madison, Curry, J. The judgment of 
_ the court was pronounced by 

Kine. Sarah Hinkston, the original plaintiff in this cause, claimed from the 
defendant four fractional sections of land, described as lots nos. 11, 12, 13 and 
14, in township no. 16, range 12 east, containing each one hundred and sixty 
superficial acres, more or less, alleging that she had acquired them, by purchase. 
from the United States, on the 4th day of June, 1833, under an act of Con- 
gress of 1830. During the pendency of the action she died, and at the next 
ensuing term of the court, Wilkinson intervened in the suit, and caused himself 
to be substituted for the party plaintiff, upon exhibiting a sale from the origina] 
plaintiff to him of all her rights to the land in controversy. The defendant 
claims two of the sections by purchase from James Cable, on the 4th Septem- 
ber, 1835, and the other two under a sale from James Douglass, of the 30th 
November, 1835. Both of his vendors have died since the dates of their sales 
to him, and their representatives are ealled in warranty. The cause was sub- 
mitted to a jury who gave a verdict for the defendant, in conformity with which 
a judgment was rendered, from which the plaintiff has appealed. The plain- 
tiff claims under a sale from Sarah Bray, wife of John Hinkston, executed on 
the 3d day of August, 1839, by which she conveyed to him the entire lot 12, 
and an undivided fifth of the lots 11, 13 and 14. 

It is objected to this act that, it was executed without the authorization of 
John Hinkston, the husband of the vendor, and that the authorization to con- 
tract, granted by the judge, was illegally given. Sarah Hinkston applied by 
pétition to the parish judge of Madison, for authority to sell all her rights to the 
land in controversy, representing that her husband was, ‘as she believed, absent 
from the State, and did not intend to return. The judge, after hearing wit- 
nesses, gave the authority asked for, on the ground, stated in his order, that 
Hinkston was absent from the parish. 

The provisions of the Code, in relation to the disabilities of married women, 
are clear and explicit. The wife, not separated from bed and board, can only 
alienate her property with the concurrence of her husband. If the husband re- 
fuses to empower the wife, she may cause him to be cited to appear before the 
judge, who may authorize her to act, after the husband has been heard, or has 
made default. Or, if the husband be absent, the judge may, when satisfied of 
that fact, authorize the wife to make contracts. Civil Code, arts. 124, 127, 129. 
The absence referred to in article 129, means absence from the State. Civil 
Code, art. 3522, § 3. In the present instance the judge based his decree upon 
thie absence of the husband from the parish—not from the State. The husband 
“was not cited, nor was. he heard upon the application. The decree is illegal 
upon its face, and null. It was granted improvidently, and conferred upon the 
wife no power to alienate the property, of which she claimed to be the owner. 

‘The defendant has exhibited titles in himself to the land in controversy, de- 
rived, by mesne conveyances, from those who purchased from the government. 
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Under these he has held possession in good faith, uninterruptedly, since 1835. Wages 
Various objections to them have been urged, into which it is needless to inquire, St asintieien 
aks the plaintiff can only recover on showing the superiority of his own title, in 
which he has failed. A general judgment was rendered in the court below in 
favor of the defendant, whereas, in our opinion, there should have been a judg+y 
ment of nonsuit only. In this respect the decree € the court must be cor- 
rected. 
It is therefore adjudged that the judgment of the District Court be annulled 
and reversed. It is further decreed that, there be judgment against the plain- 
tiff as in case of nonsuit, the appellee paying the costs of this appeal, and the 
appellant those of the court below. 
Amonett and H. W. Dunlap, for the appellant. J. Dunlap, Stacy and Spar- 
row, for the defendant. 








Reip v. Duncan. 


The law creates an obligation to pay interest, only where the debtor is put in default for the 
payment of the principal ; and in such acase itrans only from the date of the default. 

An agreement to pay a higher rate of interest than the law allows, being in contravention of 
a prohibitory law, is void. C. C. 12. So an agreement to pay the highest rate of conven- 
tional interest upon a sum composed of the principal loaned and usurious interest, is usuri- 
ous. Insuch cases, the whole agreement as to interest is void, and none whatever can be 
allowed. 

Where by agreement between the maker and holder of a note, executed for the principal of a 
loan and for a certain amount of usurious interest added thereto, it was stipulated that the 
proceeds of property shipped to the latter should be applied to the payment of the note, the 
payment must be imputed pro rata to the principal and interest; and where the contract 
relative to the payment of interest is subsequently annulled as usurious, the creditor will 
be entitled to retain the amount imputed tothe payment of the interest. Money paid in 
discharge of usurious interest cannot be reclaimed. 


PPEAL from the District Court of Caddo, Campbell, J. Roysdon, for the 
A appellant, cited 3 Mart. N. 8.196. 3 La. 393. 6 La. 708-9. 4 Robin- 
son, 493. 1 Yerger, 243,444. 7Ib. 545. 6 Wendell, 415. 2 Maule & Sel- 
wyn, 632. Chitty on Bills, 9 Am. ed. pp. 109-10, and note 1; p, 111, note 3. 

Crain, for the defendant. 

The judgment of the court was pronounced by 

Surpext, J. Onthe 8th June, 1840, Taylor & Ferguson, on the recom- 
mendation of Taylor to his partner, loaned to Reid the sum of $4,800, and 
took from him his note for the sum of $6,000, payable at New Orleans on the 
lst June, 1841, to the order of Taylor & Ferguson, thus charging Reid for the 
use of $4,800, for a period a little less than a year, $1,200, being over twenty- 
four per cent perannum. It also is shown that the $4,800 was given to Reid 
in Illinois bank notes, which were then at about five per cent below specie value. 
With regard to this portion of the usurious transaction the plaintiff has not-ask- 
ed relief. 

‘The note was protested at maturity on the 4th June, 1841, having been pre- 
viously endorsed by Taylor § Ferguson to Taylor § Duncan, a firm of which 
Taylor, of Taylor § Ferguson, was a partner, and who had knowledge of the 
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usurious consideration. Reid, some months after, applied to Taylor § Duncan 
_ for time, promising that he would send them his crop of that year to be appro- 
psiated to the note, and also give a mortgage. ‘Accordingly, on the 26th Febru- 
ary, 1842, the parties executed, at New Orleans, a notarial act, in which, after 
eciting that Taylor & Duncan are holders of the $6,000 note, and that the same 
Was protested at maturity, they say, ** that Taylor §- Duncan have agreed to 
extend the time of payment of said note for the term of twelve months from 
and after the date of the act, on being paid interest at the rate of ten per cent 
per annum on the said sum of $6,000, from this day until final payment. Now, 
therefore, to secure the full and punctual payment of the said note, and inter- 
est, at the period aforesaid, the said A. G. Reid declared that he does, by these 
presents, specially mortgage and hypothecate unto the said Tayler & Duncan, 
the said Taylor being present and accepting in their behalf, the following de- 
scribed lands, slaves, &c., to wit.”” The.mortgaged property is then described, 
and the act proceeds as follows: ‘‘ The said A. G. Reid promises not to alienate, 
&c., and moreover binds himself, his heirs and assigns, to pay the above discribed 
note, with the interest thereon as herein before stipulated, at the expiration of 
the said term of twelve months, it being well understood and agreed to, by and 
between the said parties, that the extension of credit shall not operate, or be 
considered, as a novation of the original debt.”” It will be observed that the 
debt thus remained unchanged}; and also that the mortgage, and the promise as 
to interest, refer only to conventional interest that shall accrue after the date of 
the act. 

When the time thus given expired, Reid failed to pay, and Duncan, as sur- 
viving partner of Taylor & Duncan, and as the executor of his deceased part- 
ner, obtained an order of seizure and sale, asking, in his petition, that he be paid 
from the proceeds of sale, the sum of $6,000, with interest from the 26th Fe- 
bruary, 1842, at the rate of ten per cent perannum. The present suit was 
brought by Reid, to enjoin the execution of the writ of seizure and sale. He 
alleges the usurious contract by which he had obligated himself to pay $1,200 
for the use of the $4,800 as above stated; he also alleges that he has paid on the 
note $1060 18 in cotton, and prays relief accordingly. The defendant answers 
by a general denial, and also pleads that the proceeds of the cotton should be 
applied to certain advances made thereon to the defendant. The court below 
decreed as follows: ‘‘ That the injunction be sustained for the sum of $1,200, 
claimed as usury, to be credited on the note at its date; and for the further sum 
of $1060, to be credited on the said note, on the 21st April, 1842; and that the 
sheriff proceed with the sale to make the balance of the said debt, viz: the sum 
of $4,800, with interest at five per cent per annum, from June 24, 1841. to 26th 
Feb. 1842, and interest on the said sum from the last date, at ten per cent per 
annum, until paid, credit by said sam of $1060, 2ist April, 1842, with such 
costs as were taxed in the order of seizure and sale.” The court rejected the 
defendant’s claim for advances, without prejudice, however, to the rights of suit 
therefor. From this judgment Reid has appealed; and the appellee, in his 
answer, also asks that the judgment be amended in his favor. 

Our first inquiry is, did the court below err in declaring void so much of the 

i> wit, $1,200, as was given for usurious interest from its date to maturi- 
ty? ere are two classes of interest known to our law, conventional and 
legal interest. Civil Code, art. 1930. The former flows from the convention 
of the parties; the latter is given by the Jaw under certain circumstances, in- 
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dependent of the convention of the parties. In contracts stipulating conven- 
tional interest, it is due, without any demand, from the time stipulated for its. 
commencement, until the principal is paid. Civil Code, art. 1931. In contracts 
which do not stipulate for the payment of interest, it is due from the time the 
debtor is put in default for the payment of the principal, and is to be calculated 
on whatever sum shall be found by the judgment to have been due at the time 
of the default. Civil Code, art. 1932. Thus it clearly appears, that the only 
ease in which the law creates an obligation to pay interest is, when the debtoris 
put in default for the payment of the principal; and when he is so put in de- 
fault, the interest, the right to which is created by the operation of law, -runs 
only from the date of the default. 

Turning then to the consideration of conventional interest, that is, the obli- 
gation to pay interest which arises from this convention of the parties, we find 
that the law, from grave considerations of public policy, has laid down certain 
rules to regulate and restrain these agreements. The amount of conventional 
interest cannot exceed ten per cent. The same must be fixed in writing, and 
testimonial proof of itis not admitted in any case. Civil Code, art. 2895. The 
statute is prohibitory. Whatever is done in contravention of a prohibitory law 
is void, although the nullity be not formally directed. Civil Code, art.12. The 
agreement then to pay this $1,200 of interest, being a violation of a prohibitory 
Jaw is void, and as. such we can give it no effect whatever. We cannot say 
that we will let the convention stand up to the highest limit permitted by the 
law, and disregard it for so much as it exceeds the legal limit. The convention 
is a whole, and the nullity covers the whole. 

Again: The contract for conventional interest derives its existence, not from 
the law, but from the agreement, and must be fixed in writing. Civil Code, 
art. 2895. The parties here made no convention for any lower rate; if we sub- 
stitute a lower rate, we create a convention for the parties. But the law gives 
“us no such authority. The only case in which the law creates an obligation to 
pay interest being, when the debtor is put in default for the payment of the 
principal, and then only from the date of the default. The convention then of 
the parties to pay the twenty-four per cent interest, from the date of the loan 
till the time when it was exigible, being void, and the law having made no provi- 
sion for legal interest anterior to default, the sum of $1,200 stipulated by the 
parties is a sum for which no legal liability ever existed, and the payment of no 
part of which can be enforced. 

Nor does the fact that Reid, after the maturity of this note, inthe notarial 
act of mortgage, recognized the existence of the note and indebtedness for 
$6,000, stipulated for an extension of time, and gave a mortgage, affect his right 
to be relieved from the contract to pay usurious interest. The note was not 
novated by this agreement ; the notarial act expressly declared that it was not 
novated. It was merely recognized as an existing contract and indebtedness, 
which the debtor secured by a mortgage, and upon which he promised to pay 
ten per cent interest from the date of the notarial act. The cases wherein pay- 
ments were made, and the debtor was held to be thus estopped from getting back 
the usurious interest, or being relieved with regard to it, have no analogy to 
the present case. Here the original promise to pay the usurious interest still 
stood unchanged, and retained its original formand force. This case isa much 
stronger one against the creditor, than the case of Rosenda v. Zabriskie, (4 Rob- 
inson, 493,) where the original notes had been several times renewed. 
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But it is contended by the creditor that, he has a right to have imputed to this 
gum of $1,200 of interest, the proceeds, to wit, $1060 18, of certain cotton 
shipped by Reid to Taylor & Duncan, and which appears to have been sold on 
the 14th March, 1842; while, on the other hand, the plaintiff asks that, it be 
imputed to the $4,800. If this imputation can be made it is clear that, under 
the jurisprudence of the Supreme Court as established in several cases, and 
which we regard as now well settled, the debtor, Reid, cannot get back what 
has thus been paid. It is shown by the evidence that, it was agreed by the 
parties that Reid should ship his crop to Taylor § Duncan, “to be appropriated 
to their note.” As the note was for a total sum of $6,000, and as the promise 
and understanding were that it should be appropriated to the whole note, and 
not upon any particular portion of it, we deem it equitable not to apply the pay- 
ment to any particular portion or component part of the sum of $6,000, to the 
exclusion of the other, but pro rata to each to the $4,800 and the $1,200. This 
gives a credit upon the principal of $848 14. 

We come now to the consideration of ‘so much of the judgment of the court 
below, as allows interest at the rate of ten per cent per annum upon the debt, 

from 26th February, 1842. This interest of ten per cent is stipulated in the 
mortgage upor the whole note, $6,000; as a part of this note was usurious in- 
terest, it obviously follows that this new stipulation was usurious. The rate of 
ten per cent isa lawful rate ; but here it is the sum upon which it is stipulated, 
which makes it unlawful; $1,200 of the note being made up of usurious inter- 
est, it was in reality a stipulation compounding usurious interest. This case is 
not distinguishable from the case of Flood v. Shamburgh, 3 Mart. N. S. 634. 
There a note for $10,000, payable in one year, was given for a loan of $8,800. 
By a subsequent act of mortgage passed to secure the payment of this note, the 
borrower had stipulated to pay interest at ten per cent, if it was not regularly 
discharged at the end of the year. The judge below was of opinion that ten 
per cent interest could be recovered on the sum really lent, from the date of the 
failure to comply with the original contract. The Supreme court reversed the 
decision. 

But it is said that the party is, at least, entitled to maintain his order of seizure 
and sale, for the lawful rate of interest, from the date of the maturity and pro- 
test of the note, upon the amount of the principal debt. There is strong reason 
to infer from the evidence in the record, and especially from Duncan’s own 
pleadings, that this interest, up to the date of the mortgage, had been paid or 
released. Be this as it may, it suffices to say that, this proceeding is by order of 
seizure and sale to sell the mortgaged property, and is based solely upon the 
notarial act. ‘That act, by which alone the real estate seized was made liable, 
is entirely silent as to the legal interest which accrued by protest of the note. 
Not a word is said in the act of mortgage of any interest but the conventional 
interest, which it stipulates from the date of the notarial act itself; and such was 
the interpretation which the creditor has himself put upon the mortgage, for in 
his petition for an order of seizure and sale, he asks to be paid, out of the pro- 
ceeds of the sale, the sum of $6,000, with interest thereon at the rate of ten 
per cent, from the 26th day of February, 1842, until final payment. 

As to the claim of the defendant to have the proceeds of the sale of the cot- 
ton appropriated to his account, for sundry items alleged to have been advanced 
on the consignment, we concur with the district judge, in considering it as estab- 
lished by the evidence that, the agreement of the parties was that those proceeds 
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should be credited on the note; and, under this agreement, evidence was admis- 
able to prove the proceeds of sale of the cotton shipped. 

-It is therefore decreed, that the judgment of the court below be reversed ; 
and it is further decreed that, the sheriff proceed with the sale of the mortgaged 
property, to make the sum of $3,951 86, with costs of said seizure and sale; and 
if is further decreed that, the said defendant pay the costs of this suit. This 
decree not to prejudice the rights of said defendant, as to the account for sup- 

lies and advances in his answer pleaded, and a copy whereof is on file in this 
cause. And it is further decreed that, for the residue of the amount mentioned 
and directed to be collected in said order of seizure and sale, the injunction be 
perpetuated. 





‘Tue Union Bank or Lovistana v. Stoker, Executrix. 


Notice of protest addressed to an endorser at the post-office nearest to his residence, is suffir 
cient under the commercial law, or under the 2d sect. of the stat. of 13th March, 1827. 
Nothing more ig necessary, though the party notified do not live in the place where the 
post-office is situated. No other designation of “the domicil or usual place of residence” 
of the endorser is necessary; nor is the omission of the name of the parish in which the 
post-office is situated material, where the address is sufficient to ensure the transmission of 
the notice to the proper office. 


PPEAL from the Court of Probates of Sabine, Speight, J. ‘iP. A. Morse 
A and Roysdon, for the appellants. 

Chaplin, for the defendant. The statute of 13th March, 1827, s. 2, requires 
notice to an endorser to be addressed to him “at his domicil or usual place of 
residence.” B. & C.’s Dig. 43. Duncan v. Sparrow, 3 Rob. 165. 

The judgment of the court was pronounced by 

Super, J. This suit is brought by the Union Bank against the executrix 
of Stoker, to recover the amount of a promissory note drawn by Thompson, to 
the order of, and endorsed by, Henry Stoker, dated at Natchitoches, and paya- 
ble at the branch of the Union Bank in that place. At maturity it was protest- 
ed, and the notary certifies that he mailed the notice to Stoker, addressed to 
“ Henry Stoker, Cantonment Jessup, La.,” putting the same into the post- 
office at Natchitoches on the day of the protest. This certificate, with the pro- 
tést, was offered in evidence ; and it was also proved that there was a post-office 
at Fort or Cantonment Jessup, at the date of the protest; that Stoker’s resi- 
dence was within two miles of said post-office ; that his residence and the Fort 
Jessup post-office were both in the parish of Natchitoches; that Fort Jessup 


post.office was the’ nearest one to the residence of Stoker ; and that Natchi- 


toches post-office was more than twenty miles from Stoker’s residence. 

In our opinion this was a sufficient notice under the commercial law, as well 
as under the act of 1827; and the certificate of the notary, under that act, was 
evidence of the giving of the notice. Fort or Cantonment Jessup was, accord- 
ing to the facts above stated, the proper place to which to address the letter ; 
and the address and the certificate are both in compliance with the act of 1827, 
according to the fair legal intendment of the second section: ‘A notice of such 
protest to each, drawer, acceptor, endorser, or others, addressed to them at 
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Umion Baxx their domicil or usual place of residence.” If the party to be notified does not 
or — live in the town or settlement where the post-office is, but in its neighborhood, 
addressing it thus is the proper mode to ensure its reaching the party ; and we 
are unable to perceive by what other address, its transmission by mail, which 
the commercial law and the statute both authorize, could have been secured. 
As the proper transmission was abundantly effected by the address to ‘ Canton- 
ment Jessup, La.,’ to have added the words “ parish of Natchitoches,” would 
have been quite superfluous. There was but one other post-office in the parish 
of Natchitoches,-to wit, that in the town of Natchitoches; and the defendant 
does not pretend that it should have been so addressed as to remain in that office. 
It is therefore decreed that the judgment of the court below be reversed ; 
and it is further decreed that the plaintiffs, the Union Bank of Louisiana, re- 
cover of the defendant, Nancy Stoker, executrix of Henry Stoker, deceased, 
the sum of $935, with interest thereon from the 16th day of November, 1841, 
till paid, at the rate of five per centum per annum, (subject, nevertheless, #» a 
credit in favor of said defendant of $293, as paid January 5th, 1842,) and 
the costs of the courts below, and of this appeal. 


ay», 





THorn v. BEAMON et al. 


In the absence of any decisions of the courts of Texas establishing the interpretation to ke put 
upon the third paragraph of the tenth section of the general provisions of the constitution of 
the Republic of Texas, which declares certain acts of the legislature of Coahuila and Texas, 
and certain grants of land made under them, null and void, its operation cannot be extended, 
by implication, to other grants than those expressly described. 


PPEAL from the District Court of Rapides, Campbell, J. 
Hyams and Brent, for the plaintiff. Dunbar, Elgee, Prentiss, and Thomas, 

for the appellant. 

The judgment of the court was pronounced by 

Eustis, C.J. This suit was brought in September, 1837, by the plaintiff, a 
citizen of the Republic of Texas, to recover a balance due on two promissory 
notes, drawn by the defendants, in favor of George Hancock, or order. They 
were given as part of the consideration of a sale made on the 15th of February, 
1836, in New Orleans, by Hancock to the defendants, of three undivided eighths 
of twenty-two leagues of land in Texas, which are, in the act of sale, declared 
to be a part of the land acquired by the vendor from the plaintiff, on the 10th of 
February, 1836. The defendants plead a total want of consideration to support 
the notes; that Frost Thorn never had any title to the land, and that Hancock 
had been imposed upon by him; that Thorn warranted the title to Hancock, and 
Hancock to them; that the latter transferred to them his right of warranty 
against Thorn: that these notes were transferred to the plaintiff, in payment of 
the land; and that they have the same defence against him as they would have 
were he their vendor, under the warranty before recited. There was judgment 
for the plaintiff, and one of the defendants, Jones, has appealed. 

The evidence relating to the transaction consists of the statement and 
answers to interrogatories of Hancock, offered by the defendants, and the 
answers of the plaintiff to interrogatories propounded by the defendants, which 
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Were offered by the plaintiff. There is no bill of exceptions to any part of the 
evidence, except to a portion of the answers of the plaintiff. It appears that 
Hancock whg resided in Louisville, Kentucky, early in the winter of 1835, was 
under the impression that, the then province of Texas would be purchased by 
the United States from the government of Mexico, and that thereby great profits 
could be realized by the purchase of Jands in that province. He accordingly 
determined to visit the country, and, before leaving Louisiana, he was applied 
to by several persons to act as their agent, or to become their partner, in the 
purchase of lands; among these persons was Carter Beamon, oné of the defend- 
ants. He met Thorn, the plaintiff, at Natchitoches, and the result of their ac- 
quaintance was an agreement for the purchase of two tracts of land of eleven 
leagues each, situated between the Sabine and Lake Caddo, in Texas, which 
was concluded between the parties, and signed on the 24th of Dec. 1835. 
The price was fifty cents per acre. A formal deed was to be passed in sixty 
days from the date in New Orleans, provided Hancock, on investigation, should 
be satisfied with the title and quality of the lands. The completion of the sale 
was left optional during that period with Hancock, and in the event of Hancock’s 
desiring to confirm it, Thorn was to warrant that the lands had been acquired in 
conformity with the laws of Coahuila and Texas, and that there were no charges 
on them in favor of the government or of individuals, and that the titles were 
genuine, and made by a commissioner duly authorized to make the same. 
Fhorn was not to guaranty against any invasion or revolution, but only that 
the titles were genuine, and made according to law. The tracts are described 
as being grants of eleven leagues made to John T.. Mason, by the government 
of Coahuila and Texas, and the titles as passed to Thorn, upon the archives of 
Nacogdoches. Thorn was to retain no mortgage on the lands, and payment 
was to be made in four annual instalments, from the date of the execution of the 
act of sale in New Orleans. 

Hancock then proceeded to Texas from Natchitoches; employed counsel to 
examine the records and titles; and having satisfied himself in this respect, and 
as to the quality of the lands, returned to the United States with the determina- 
tion to conclude the purchase, if he could find purchasers to unite with him. 
They were found, and the act of sale was passed before Cenas, a notary, in 
New Orleans,.on the 15th of February, 1836, from the plaintiff to Hancock. 
Thorn having agreed to take the notes of the parties interested, with the en- 
dorsement of Hancock, acts of sale were passed from Hancock to them, and 
their notes transferred to the plaintiff in part payment of the price. Beamon 
appears to have been one of those who were in con8tant communication with 
Hancock in this transaction; but Jones, the appellant, became interested with 
Beamon just as the papers were being made out. The 10th of Feb. had been 
fixed to conclude the business; but one notary not being able to do the writing, 
another was resorted to. The acts are of different dates, but all had reference 
to the same transaction. The notes all bear date the 10th of February, though 
the act from Thorn, before Cenas, was not executed before the 15th, and none 
of them were transferred until all was completed, 

On the 10th and 15th of February it was known among the parties, as well 
as by Thorn, who were to be interested. It was agreed among them that the 
sale should be made in Hancack’s name, and that he should be entrusted to sell. 
The proceeds of the first sale were to be applied to the payment of the purchase 
notes, and the surplus, being the profits, were to be divided between Hancock 


THORN 
Beamon. 


THORN 


s» . 
Beamon. 


SUPREME COURT OF “LOUISIANA, 


and the parties ‘interested. A duplicate agreement of one of. the parties is filed, 
dated the 10th Feb. 1836, and a similar agreement was entered into by the 
other parties, and by the defendants themselves. Afterwards we find that 
Hancock sold a part of their joint interest, under their instructions, viz: five 
leagues of the land, for which $11,365 68 was received by Hancock, and applied 
by him to the payment of the notes of the defendants held by Thorn. This sale 
was made to Messrs. I. J. §& W. Stuart, of Kentucky, and to J. Foreman. 


The principal ground of defence relied upon as establishing a want of title 
in the plaintiff, is one ‘of the general provisions of the constitution of Texas, 
adopted in the convention held at Washington, on the 17th of March, 1836. 
This provision is affirmed in the constitution of the State of Texas, adopted in 
August, 1845, by this section : 

‘+ All claims, locations, surveys, grants and titles to land which are declared 
null and void by the. convention of the republic of Texas, are, and the same 
shall remain forever, null and void.” 

The constitution of the republic of Texas thus provides: 


‘And whereas the protection of the public domain from unjust and fraudulent 
claims, and quieting the people in the enjoyment of their lands, is one of the 
great duties of this convention: And whereas the legislature of Coahuila and 
Texas having passed an actin the year 1834, in behalf of General John T. Mason 
of New York, and another on the 14th day of March, 1835, under which the 
enormous amount of eleven hundred leagues of land has been claimed by sun- 
dry individuals, some of whom reside in foreign countries, and are not citizens of 
the republic, which said acts are contrary to articles fourth, twelfth and fifteenth 
of the laws of 1824, of the general congress of Mexico, and one of said acts, for 
that cause has, by said general congress of Mexico, been declared null and 
void : It is hereby declared, that the said act of 1834, in favor of John T. Mason, 
and of the 14th of March, 1835, of the said legislature of Coahuila and Texas, 
and each and every grant founded thereon, is, and was from the beginning, null 
and void; and all surveys made under pretence of authority derived from said 
acts, are hereby declared to be null and void; and all eleven league clajms, 
located within twenty leagues of the boundary line between Texas ard the 
United States of America, which have been located contrary to the laws of 
Mexico, are hereby declared to be null and void: And whereas many surveys 
and titles to lands had beén made whilst most of the people of Texas were ab-- 
sent from home, serving in the campaign against Bexar, it is hereby declared 
that all the surveys and locations of land made since the act of the late consulta- 
tion closing the land offices, and all titles to land made since that time, are, and . 
shall be, null and void.” 


In order to aid the defendants in the application of this act of high sovereignty 
to the present case, they have addressed interrogatories to the plaintiff concern- 
ing the title of the land and its location, as relative to what is commonly called 
the J. T. Mason grant. In answer,-he says that, the titles were perfected by 
regularly authorized commissioners of the government; that the lands were 
purchased from General J. 7’. Mason, in 1834, or 1835, who was regularly au- 
thorized by the government of Coahuila and Texas to sell them. Mason was ' 
authorized to sell three hundred leagues, ninety-five of which were regularly 
located, and titles thereof were issued by the lawfully constituted authority’; of 
these lands, those sold to Hancock formed apart. These ninety-five leagues 
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form a part of the lands now generally designated as General John 7. Mason's 
claims.* { 

The provision of the convention of Texas purports to vacate two certain acts 
of the legislature of Coahuila and Texas, one of which is described to have been 
made in behalf of General John T'. Mason; the other has no reference to the 
present inquiry. . It declares these acts to have been contrary to certain arti- 
cles of the laws of 1824 of the general congress of Mexico, and one of them, 
for that cause, to have heen declared null and void by said general congress, and 
that said acts, and each and every grant, and all surveys founded thereon, 
have been ab initio null and void. 

Giving the full force and effect which the counsel for the defendants insist is 
to be attached to this provision, it cannot be held to operate on the title of the land 
sold by Thorn to Hancock, because there is no such act as that described in the 
provision shown ever to have been passed by the legislature of Coahuila and 
Texas, and the answers of the plaintiff show that the lands in question were 
held under no such title. 

The convention of Texas undertook to declare null and void certain legisla- 
tive acts, and the grants made under them. To extend this solemn act of su- 
preme authority to other grants than those described, would be in violation of 
all principles of constitutional law, and all sound rules of judicial interpretation. 
Until such an operation be given to it by the courts of Texas, a foreign tribunal 
must limit it to the legal intendment of the provision. 

Ail eleven league claims, located within twenty leagues of the boundary line 
between T'exas and the United States, which have been located contrary to the 
laws of Mexico, are also declared to be null and void. The provision is for the 
future; the claims are not declared to have been null and void from the begin- 
ning, as is declared of the grants under the legislative acts. It does not attempt 
to strike at the past; and having been enacted subsequently to the sale from 
Thorn, were he a vendor under a full warranty of title,:no responsibility could 
attach to him in consequence of it. 

Without the assistance of judicial decisions, or of unquestioned official acts of 
the government, to guide us in our inquiries, we do not feel ourselves as pos- 
sessing the means of determing on the invalidity of the titles of these lands, by 
reason of their being in violation of the laws of the republic of Mexico. The 
question involves that of the power of the state and general government over 
the public domain. , The State exercised the power, though contested by the 





* Thorn, in his answers to interrogatories, alluding to the provision in the constitution of the 
republic of Texas says: “He presumes it was intended to declare General J. 7. Mason's 
claim null and void; but that declaration, were it even binding in law and equity; does not, in 
the opinion of this respondent, reach the lands sold by this respondent to Hancock, as respond- 
ent believes and is well informed that, “no act of the legislature of Coahuila and Texas, 
either of the year 1834, or of the 14 of March, 1835, was ever passed in favor of John 7'. Mason, 
or granting’lands to him. This respondent farther knows and is well informed that, there was 
an act of the said legisiature, authorizing the sale by the government of three hundred leagues 
of land, and that General John 7’. Mason was appointed agent of the government for their 
disposal, and that he did sell the same under that authority, and pay the government therefor, 
all which was confirmed by act of the legislature, and the titles of the land sold by this re- 
spondent to Hancock, formed a part of ninety-five leagues thereof, which was located, and the 
titles thereto extended and perfected, according to law; all which took place before the 
declaration of independence of the republic of Texas.” 
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eentra] government, and the revolution of 1836 prevented for ever a settlement 
of the question. 
: We therefore conclude that it is not shown that the titles and location of th 
lands were contrary to the laws of Mexico, and according to the answer of the 
plaintiff, which stands uncontradicted, we feel bound to hold that, the location 
was regularly made, and the titles issued from the lawfully constituted authority. 
From what is said it necessarily follows that, there is nothing thus far before 
us which establishes the. defence set up, of a failure of a consideration of the 
notes sued on. The defendants having put the plaintiff on his oath, and had 
the benefit of his answers in evidence, and, so far from relying on the naked 
stipulation of the acts of sale, having offered in evidence the full, well prepared, 
and candid statement of thetransaction by Hancock, have put us in possession 
of the whole case, and we are satisfied that the verdict of the jury must stand. 
The affair was a speculation throughout, of which the defendants have had the 
benefit. It is not pretended that they have suffered any real eviction from the 
lands; and no falsification, or breach, of the warranty given by Thorn, is pro- 
ved, which was not an absolute warranty of property, but that the titles were 
genuine, and made and perfected in compliance with the forms and usages of 
acquiring titles in Texas. We leave out of view the answer of Thorn as to 
the extent of his warranty, and form our opinion in relation to it from the acts 
of sale, and the evidence which the defendants have themselves connected with 
them. Judgment affirmed. 





Penny v. Paruam et al. 


Where a note executed by the purchaser for the price of property, payable to the vendor, 
was signed, and endorsed by a third person, at the time of executing the act of sale, and 
subsequently endorsed by the payee, the first endorser will be bound as a surety. 

Amendments to pleadings should be allowed only in fartherance of justice. 


PPEAL from the District Court of Madison,’ Willson, J. The judgment 
A of the court was pronounced by 

Eustis, C.J. This action is brought against the defendants, partners in 
trade, on endorsements made by them on two promissory notes, made at Clin- 
ton, in Mississippi, dated the 8th of February, 1837, and payable in May, 1841, 
and 1842, respectively, for $2600 each. They are signed by R. A. Taylor, and 
in favor of Behms & Cook, but are not endorsed by the payees. An endorse- 
ment of Behms §& Cook follows that of the defendants. An answer was filed 
in-which the defendants charge that the notes were endorsed by them in blank 
as accommodation endorsers, with the belief that the payees would first endorse 
them before they could be negotiated, and thus the payees be bound to them as 
first endorsers, should they be obliged to pay the notes. They allege fraud, &c. 
It appears that over the signature of Parham & Gibson was written a guaranty 
of the payment of the notes to Benms & Cook, or order; but as this was not 
written at the time of the endorsement, it is not material to notice it. 

The endorsements sued on, and the defence, assimilate this case to that of Me- 
Guire v. Bosworth et al., ante, p. 248, in which we held that, by the uniform ju- 
risprudence of this State, it was settled that, when a person, not a party to a prom- 
issory note, puts his name on the back of it, he is presumed’to bind himself as 
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surety: It is‘coritended that a different rule prevailé in the State of Mississippi Prsxy 


‘on this subject, and a manuscript case of Thomas v. Jennings & Drone, decided by 

the High Court of Errors and Appeals, has been cited by the learned counsel for 
the defendants. We understand that tribunal simply as re-asserting the doc 
trine laid down in the cases’ of Dean v. Hall, (17 Wendell} 214) and Hall v. 
Newcomb, (3 Hill, 233) that, where a man writes his name on a negotiable note, 
he is primd facie held only as endorser; but that where another construction is 
necessary to be given to the contract inorder to give it effect, he may bé made 
responsible as an original maker, or guarantor, according to the naturé of the 
transaction and the understanding of the parties. - The liability of the party de- 
pends on the evidence explanatory of the transaction. The criterion by which 
to determine the obligation of the party was wanting, and the court of Missis- 
sippi determined that, in the absence of any proof, other than the note itself, 
the jury were bound to. presume that the party who had put his name'on a 
promissory note, not endersed by the payee, was bound as endorser and not 
as maker. 

In this case the notes formed part of the price of a house and lot, sold by 
Belims & Cook to Taylor. ‘The notes were signed, and endorsed by the defend- 
ants, at the time the deeds of sale were executed. The whole transaction was 
simultaneous, and the object of the endorsement was that the defendant should 
be bound in some form to Behms & Cook, for the amount of the notes. The 
proposition that they intended to bind themselves merely as endorsers, involves 
a palpable absurdity, under the evidence before us. The notes were filled up 
with the names of Behms § Cook, and to make them the first endorsers, accord- 
ing to the defence set up, would be to make them, the creditors, endorse for 


their own debtor, and for the benefit of the defendants, with whom they had no 


transaction before this whatever. We cannot notice an hypothesis which leads 
to such conclusions. 

Under this evidence we conceive the defendants to be bound by their endorse- 
ments, as sureties. Story on Primossory Notes, § 133, 134, and notes. This 
construction is absolutely necessary in order, to give any effect to the signature, 
and to carry into effect what is proved beyond contestation to be the true intent 
and meaning of the parties when the transaction. of which the notes formed a 
part, was completed. Idem, § 479. Under the authority of the same work, 
§ 481, 484, and under the statute of Mississippi passed on the 25th of Jane, 
1822, which is in evidence,.we do not consider the objections to the assignment 
of this contract as tenable. ; 

The answer in this case was filed on the 5th of May, 1843. On the 20th of 
May, 1844, the defendants made an *ovplication to the court for leave to file an 
amended answer, in whice it was <liarged that James M. Wall was to have been 
an endorser 6n the notes before [’arham & Gibson, and which offered explana- 
tions of an error, which their counsel was said to have fallen into, in stating his 
original grounds of defence. ‘I'he judge refused to allow the amendment of the 
anwser, among other reasons, because the application came too late. 

Amendments to pleadings are allowed, only with the leave of the court, for 
furtherance of justice ; and when a judge, under the conviction that a party has 
had ample time and opportunity to correct any error which counsel may have 
committed in the exercise of his legal discretion, under a thorough knowledge 
of all the attending circumstances, comes to the conclusion that it would be con- 
trary to justice to allow it, a much stronger case must be presented to us than 
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‘this, to induce us to reverse his decision. We therefore consider that the judge 
did not err, in refusing to allow the amended answer to be filed. 

The defendants offered the deposition of Faylor, in part of which the alle- 
gation-in the amended answer concerning the intended endorsement of Wali 
purports to be supported. The judge held this part of the deposition inadmis- 
sible under the pleadings, and refused to admit it in evidence. On examining 
the portion rejected by the judge, and giving it all the effect we are. permitted 
to do, ‘it does not alter our conclusions as to the facts under which this transac- 
tion was terminated. The want of precision as to. time in the deposition of 
Taylor renders it inoperative, as to its effect on the facts deposed to by Faulk, 
at the time the endorsement was made and the notes delivered. 

We are satisfied from the full explanation of the whole transaction given by 
Faulk in his testimony; that no injustice has deen done to the defendants by the 
course pursued by the judge on the trial of the cause, and that the case is clearly 
with the plaintiff. It is therefore considered by the court that the judgment of 
the court below be reversed, and that the plaintiff recover from the defendants, 
in solido, the sum of $5,200, with interest on one-half, $2,600, from May, 19th, 
1841, and on the other half, $2,600, from May 19th, 1842, at five per cent, 
until paid, with costs in both courts. 

* Stacy, Prentiss, and H. A. Bullard, for the appellant. A. Pierse onl Mayes, 
for the defendants. 





Erwin v. Lowry, Curator. 


Coyrts of probate, under the late judiciary system, being of limited jurisdiction, could exer- 
cise no power bat wach as had been expressly given by statute, or was necessary to the 


tion, to cases in which the ordinary tribunals afforded an adequate remedy, ent which were 
not necessarily connected with the exercise of their acknowledged powers. 

Third persons cannot intervene in an action pending before a court of probates, agnings the 
curator of a succession, to enforce the payment of notes secured by mortgage on the proper- 
ty of the deceased, for the purpose of establishing their right to the notes and mortgage, 
and of causing the proceeds of the property to be applied to their claim. The court has no 
jurisdiction of the question of the ownership of the claim ; its determination not being ne- 
cessary in order to ascertain the amount due by the succession. 


PPEAL from the Court of Probates of Madison, Downes, J. 

Amonett and Dunbar, for the plaintiff. The Court of Probates was with- 
out, jurisdiction, of the matter presented by the petition of intervention. Code 
of Pract. arts. 924 § 13, 983, 984, 986, 392, 389. Gill v. Phillips, 6 Mart. 
N: S. 304. Lawson v. Ripley, 17 La. 284. Copley v. Faulk, 3 Rob. 100. 
The question, as one of fraud, shouldbe tried by a jury, befdre a court of ordina- 
ry jurisdiction. Casanova v. Acosta,1 La. 183. Lessassier v. Lessassier, 15 
La. 55. Curtis v. Curtis, 3 La. 519. 

Shaw, for the intervenors. The intervention was properly brought before the 
court in which the principal action was pending. Code of Pract., art. 392. 
Succession of Goodrich, 3 Rob. 100. 

H. A. Bullard, on the same side. The jurisdiction of the Court of Pro- 
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bates in relation to the interveiition; is unquestionable. It has exclusiwe power 
to decide on claims against estates administered under its authority. If two 
persons claim-the same debt upon ‘the tableau, the court nrust necessarily de- 
cide. It isnoteven necessary to resort tothe incidental powers of that gourt; 
but if it were, numerous decisions establish it. The-Probate Court may even 
try a question of title to land, when necessary te arrive at-a just conclusion upon 
matters of which it has cognizance. Baillio v. Wilson, 5 Mart. N. S. 217. 


Gill v. Phillips, 6 Mart. N. S. 305. So the character of. sales: made for the 
benefit of persons incapable, may be enquired into. McCaleb v. McCaleb, 8 La. ° 


466. 7 La..878. 12 La.214. See also Ripley’s case, 17 La. 238.. But the 
question of jurisdiction is no. longer important, the Probate Court having been 
merged, by the new constitution, into a court of universal jurisdiction, to which, 
for any ulterior proceedings, this case must be remanded. 

Stacy and Sparrow, for the defendant. 

The judgment of the court was pronounced by - 

Eustis, C. J. The plaintiff, in 1842, instituted suit in the Court of Pro- 
bates of the parish of Madison against the defendant, curator of the succession 
of McNeil, on two notes, drawn by the deceased, and secured by mortgage on 
certain lands and slaves. The plaintiff was non-suited atthe trial, and, on an 
appeal, the non-suit was set aside, and it was decreed that the notes sued on be 
set down and admitted as a valid and legal mortgage claim against the estate ad- 
ministered by the defendant, and thatthe same be paid in due course of adminis- 
tration. 6 Rob. 29. 

Under the mandate of the Supreme Court, the plaintiff filed his petition, in 
which he prayed for the sale of the unsold part of the mortgaged property, and 
that, as a portion of it had been sold, the proceeds thereof be applied to the ex- 
tinguishment of the judgment. The defendant, in answer to this. petition, al- 
leged,-as a defence, various matters touching the right of the plaintiff to the 
notes, and also others which the succession had a direct-interest im establishing. 
In this stage of the proceedings, a petition of intervention was filed by the com- 
missioners of the late Merchants’ Bank of New-Orleans, in which they claim the 
notes, mortgage and judgment, as the sole property of the bank, adversely to,the 
parties, Erwin and the curator, praying that it be so adjudged that they be rec- 


ognized as creditors for the amount, that the mortgaged property be sold,andthe . 


proceeds applied to the payment of the debt. The defendant, in answer to the 
petition of intervention, makes no issue thereon, but submits the matters in ton- 
troversy to the decision of the court, on the evidence to be advanced by the re- 
spective parties to said suit. ‘There was no concurso formed, nor was any tab- 
leau of distribution presented. There was judgment in favor ef the interve- 
nors ; the petition of the plaintiff was dismissed, and he has appealed. An 
appeal was also granted to the defendant. 

Before the plaintiff answered to the merits of the petition of intervention, he 
filed a plea to the jurisdiction of the Court of Probates, which was overruled. 
This plea has been fully argued at bar, and must be disposed of before we are 
permitted to adjudicate on any of the subjects which this case presents. Un- 
der the former judiciary system, Courts of Probates had no jurisdiction, except 
in cases to which the sjatutes extended it. They had exclusive jurisdiction in 
certain cases ; but,’ being courts of limited jurisdiction, they. could exercise no 
power not expressly given them by statute. Henry v. Keys et ux, and cases 
cited, 12 La. 218. The only principle on which the jurisdiction has ever been 
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held to be extended by implication, to cases other than those enumerated in the 


‘Code of Practice, is that the exercise of the power was necessary to carry into 


effect its special powers, and te enable the court to decide matters within its 
jurisdiction. Lawson et ur v. Ripley, 17 La. 249. By sect. 13, of art. 924- of 
the Code of Practice, Courts of Probates have exclusive jurisdiction over all 
claims for money against successions under administration, and to establish the or- 
der of privileges and the mode of payment. This jurisdiction cannot be ex- 
tended by implication to cases in which the ordinary tribunals afford ani adequate 
remedy, and which are not pecessarily connected with the exercise of ac- 
knowledged specified powers of the court. Elkins v. Berry, 15 La. 359. Two 
cases are relied on to support the jurisdiction of the court. Copley v. Faulk, 
3 Rob. 100, and Fleming v. Hiligsberg et al., 11 Rob. 77. These cases we 
do not consider as changing, in any respect, the decisions of the Supreme Court 
since 1825. In the case of Copley, on the contrary, the principle which runs 
throughout the whole, and which we have noticed, is fully recognized. - The 
case of Fleming involved a question of privilege on which the court had pow- 
er fo adjudicate. . 

It is net necessary, in order to adjudicate on the amountdue by the succession 
on these notes, fora court totake cognizance of, or even to notice, the matters in 
litigation between the plaintiff and intervenors ; on the contrary, to cumulate them 
in the same suit, before the same court, only tends to embarrass the succession 
in its proceedings, and protract its litigation. The Court of Probates had juris- 
diction to determine all matters neccessarily connected with the existence of the 
debt itself, ar which affect the claim, so far as the interest of the succession is 
concerned ; but as to matters between the parties relating to the ownership of 
the debt, in which the succession can have no concern, that court was without 
jurisdiction. The-Courtof Probates had jurisdiction over every matter of de- 
fence set up against the owner of the claim, but has no power to determine be- 
tween the parties, on the matters in issue as to which of them it belongs: this 
appertains exélusively to the ordinary tribunals. Nor aught this fact to have 
authorized any delay in the liquidation of the succession. It is of every day 
occurrence, that dividends in insolvent estates are reserved to await the result 


- of litigation. 


But it is urged, by the learned counsel for the intervenors, that this question 
of jurisdiction is no longer important, as the Court of Probates is merged by 
the constitution into a court of general jurisdiction. It is true that it belongs to 
the past, and we have considered it in reference toa course of decisions which 
can never operate upon cases which are hereafter to originate. The question 
is not the less important for that reason, for it involves the right of trial by jury 
in a case in which the reputation of the plaintiff is deeply involved, of which the 
exercise of this jurisdiction by the Court of Probates has deprived-him. The 
charge against him is that of fraud in obtaining the notes, on which, it has been 
well said, it is peculiarly the province of a jury to decide. We can scarcely 
conceive of a question of graver moment than this, which can come before a 
court, whether a‘citizen, in an accusation of this kind, shall have the judgment 
of asingle judge, or that of a jury of his fellow citizens ? 

Under the - judicial system, as it is at present organized, we cannot anticipate 
any impediment to a just termination of this litigation, in which so much excite- 
ment hasbeen called forth. We refrain from remarking on several matters 
which have occurred in the proceedings, which, in an ordinary case, we should 
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certainly notice, because we desire to abstain from the expression of an opinion 
which may be considered as applying to any of the parties who have been con- 
nected with them, lest it should have an indirect bearing on the result of the 
cause which we may have to determine in the last resort. — 

The judgment of the court below is therefore reversed and annulled, and the 
case remanded to the District Court of the tenth district, for further ord 
ings ; the appellees paying the costs in both courts. 





CumMiInG v..ARCHINARD et al. 


A certifiicate of the clerk that, the record contains “a trae and perfect transcript of the docu- 
ments and proceedings in the case,” is sufficient, where the appeal is taken from an order of 
seizure and sale. Per Curiam: In proceedings by seizure and sale all the evidence being 
required to be in the form of authentic acts, the certificate is a substantial compliance with 
the requirements of art. 896 of the Code of Practice. . 

The provision of sect. 11 of the stat. of 20th March, 1839, that the cost of copies of notarial acts 
shall be paid by the party cast, applies to cases in which the proceedings are vid executivd, 
as well as to ordinary actions. 

Executory proceedings being ex parte, the seizing creditor must, at his peril, look{to the accu- 
racy of his demand and of the decree. Where judgment is rendered for more than is due, 
however small the amount of the error, it must be reversed, and the plaintiff condemned to 
pay the costs of the appeal. 


PPEAL from the District Court of Rapides, King, J. 
The judgment of the court was pronounced by 

Supe, J. This is an appeal from a decree of seizure and sale. The first 
question to be considered is the alleged defectiveness of the clerk’s certificate, 
by reason of which the appellee contends that we cannot consider the merits. 
The certificate is in the words: ‘I hereby certify the foregoing to be a true 
and perfect transcript of the record, documents, and proceedings of the suit 
entitled Alonzo Cumming v. C. & F. Archinard, existing in this office. In tes- 
timony,” &Xc. 

In proceedings by seizure and sale all the evidence must be in the form of au- 
thentic documents. The clerk's certificate is, therefore, a substantial compli- 
ance with article 896 of the Code of Practice. In aid also of this certificate, if 
such aid be necessary, the decree contains this expression: ‘* By reason of the 
evidence annexed to the foregoing petition, and of the law, it is ordered,” &c. 
The petitioner recites the documents on which he bases his prayer for a decree, 
and describes them seriatim as annexed to the petition. The transcript before 
us contains all these documents. There cannot, therefore, be a doubt that it 
contains all the evidence upon which the decree was rendered; and it is our 
duty to determine whether this evidence justified the decree. 

The appellants contend that, the decree (and the writ issued thereon, ) covers 
$6 50, costs of notarial copies; that, the act of 1839, allowing as costs, copjes of 
notarial acts, applies only to costs in ordinary suits, and not to proceedings vid 
exrecutivd. We cannot recognize se narrow an interpretation of the statute. 
Article 63 of the Code of Practice give costs in executory proceedings, and 
though the statute is declared to be amendatory of article 552, we see nothing 
in that circumstance to exclude from its operation costs in all judicial proceed- 
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Cyuaixa ings; that the judge himself has thought proper to tax this portion of the costs, 

' hel ap. °@2 certginly form.no ground of. obyection. He had the documents before him, 
and was: certainly competent to assess the costs of procuring them, which costs 
are regulated by law, and it is not pretended that he had assessed them at an 
illegalrate. In this respect there is no error in the decree. 

The nextobjection of the appellants is that, the decree allows interest from the 
lst March, 1841, instead of 4th March, 1841, making a difference of $3 56. 
This is a very trifling matter upon which to arrest {the collection of a debt of 
several thousand dollars, and suspend the rights of the plaintiff for more than 
two years. But being insisted upon by the appellants, we are obliged to notice it. 
Executory proceedings are ex parte, and the seizing creditor must, at his peril, 
look to the accuracy of his demand. and-of the decree. 

It is therefore decreed that, the judgment of the court below be reversed ; 
and it is further decreed that, an order of seizure and sale issue according to 
law, and that the mortgaged property in the plaintiff’s petition described be sold 
thereunder, to pay and satisfy the demand of the petitioner, to wit, the sum of 
$4769 84, with interest thereon at the rate of ten per centum per annum, from 
the eighth day of April, 1841, till paid, and the further sum of $6 50 costs of. 
the notarial copies annexed to plaintiff’s petition,,and costs of suit, except.those 
of this appeal; and it is further decreed that the appellee pay the costs of this 
appeal. 

Hyman, for the plaintiff. M. Boyce, for the appellants. 





Wart et al. v. Rice. 





















Sect; 9 of the stat. of Mississippi of 9th June, 1822, authorizing the defendant in an action com- 
menced by an assignee of certain written instruments, to set up any defence which he might 
have pleaded against the original payee or creditor, does not apply to bills of exchange. 

An advantage stipulated for a third person, is a sufficient consideration for a contract. C.C. 
1884. C.P.35. 

The release of an endorser and accommodation acceptor of a bill of exchange, in order to use 
their testimony in an action against the drawer, will not discharge the latter. 

Where the party against whom a verdict and judgment had been rendered, applies for anew 
trial, but, on the filing of a written consent thereto by the opposite party, requests the court 

gZ to overrule his motion, stating that it was made pro formd in order to obtain an appeal, he 

will'not thereby preclade himself from relief on the appeal, where the circumstances of the 
case show that his object was to prevent the delay which would result from a new trial, ond 
to obtain, as soon as possible, a final decision by the court in the last resort. 





PPEAL from the District Court of Concordia, Curry, J. 
_ I. P. Farrar, for the appellants. Stacy and Sparrow, for the defend- 
ant. 
The judgment of the court was pronounced by 
Suet, J. This suit is brought against Mary Rice, widow in community, 
and natural tutrix and subsequently heir of the child, of William R. Haile, de- 
ceased, upon a bill of exchange of the following tenor : 
Natchez, February 16, 1837. 
one for $8580. 
Twelve months after date of this first of exchange, second of same tenor 
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and date unpaid, pay to the order of Daniel G. Barlow $8580, payable at the 
Bank of Louisiana, New Orleans, value received, and charge the same to the 
aceount of , ~ 

To Mr..Noan Bartow, Witiimy R. Haste. 

Natchez. 
(Inscribed onthe face of the atten Accepted. 
Noau Baatow. 
(Endorsed) Pay Warren Offutt, or order, 
D. G. Bartow. 
Pay Watt, Burke & Co., or order, 
Warren Orrutt. 

It is alleged in the petition that the note was drawn, endorsed, accepted and 
negotiated to the plaintiffs, at Natchez, in the State of Mississippi. The petition 
contains the usual allegations of demand at the place of payment, protest, notice, 
&c.; and by a supplemental petition it is alleged that, since the death of Haile, 
and previous to the marriage of his widow with Rice, she then being a femme 
sole, expressly undertook and assumed the payment of the bill to the plain- 
tiffs. 

I, The defendant alleges that the contract was void; by reason of the fact that 
the consideration of this bill was the sale in Mississippi of certain negroes, by 
Offutt, the second endorser, to Haile & Barlow, joint purchasers, in violation 
of the constitution of Mississippi, adopted in the year 1833, which contains the 
following provisions : . 

‘‘ Section 1, The legislature shall have no power to pass laws for the emanei- 
pation of slaves, without the consent of their owners, unless where ‘the slave 
shall have rendered to the State some distinguished service, in which case the 
owner shall be paid a ful] equivalent for the slave so emancipated. They shall 
have no power to prevent emigrants to this State from bringing with them such 
as are deemed slaves by the laws of any one of the United States, so long as any 
person of the same age or description shall be continued in slavery by the laws 
of this State: Provided that, such person or slave be the bond fide property of 
such emigrant: and provided also that, laws may be passed to prohibit the intro- 
duction into the State, of slaves whoh ave committed high crimes in other States. 
They shall have power to pass laws to permit the owner of slaves to emanci- 
pate them, saying the rights of.creditors, and preventing them from becoming a 
public charge. They shall have full power to oblige the owner of slaves to treat 
them with humanity, to provide for them necessary clothing and provisions, to 
abstajn from all injuries to life or limb, and, in case of their neglect or refusal 
to comply with the directions of such laws, te have such slave or slaves sold for 
the benefit of the owner or owners, 

‘‘ Section 2. The introduction ef slaves into this State as merchandize, or for 
sale, shall be prohibited from, and after the first day of May, 1833, provided that 
the actual settler or settlers shall not be prohibited from purchasing slaves in any 
State in this Union, and bringing them-into this State for their own individual 
use, until the year 1845. 

‘Section 3. In the prosecution of diene for crimes of which the punishment 
is not capital, no inquest by a grand jury shall be necessary; but the proceed-. 
ings in all such cases shall be regulated by law.” 

The defendant further contends that, by virtue of the laws of Mississippi, 
he has the same right to set up this illegal consideration against the plaintiffs, 
36 
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who, it is not‘contested, are bond fide holders, which they weuld have had if the 
suit were now brought by Offutt, the plaintiffs’: endorser. -We observe, ‘in 
passing, that there is no clause of express avoidance in the constitution of Mis- 
sissippi ;: and also that, there has even been a conflict between the decisions of 
the state tribunals and of the Supreme Court of the United States, whether the 
contract was invalid between the original parties. See 6th Rob. 116. 


If it be assumed that the nature of the consideration would have furnished a 
good defence against Offutt, still we incline to the opinion that, the 9th section 
of the act of the legislature of Mississippi, passed 25th June, 1822, upon which 
the defendant relies, dees not apply to the case before us. The suit here is 
upon a bill of exchange. If however there be a doubt as to the liability of the 
defendant upon the bill alone, under the constitution and statute of Mississippi, 
there are other circumstances in this case which sustain the plaintiffs, and 
which, under the authority of the case of Pease v. Ballard, recently decided 
by the chancellor of Mississippi, would incapacitate the défendant to invoke the 
alleged original illegality of the contract. 

After the death of ‘Rice, the slaves originally purchased having been brought 
tu Louisiana by Haile and Barlow, and Flaile having died, Barlow made a sale 
to Mrs. Rice of his half interest in these slaves, and of another slave, of which he 
was sole owner, and which had ‘no connection with the original contract; also of 
the undivided half of all the stock, farming utensils, household furniture, &c., 
on the plantation which they had jointly cultivated in this State. The conside- 
ration ef the entire sale was the assumption by Mrs. Rice of the payment of the 
whole amount of the draft in question, and of another joint debt of Haile and 
Barlow. ‘She received the sole possession and ownership of these slaves, and 
has had them ever since. 

To the natural obligation which bound her in foro conscientia, was superadded 
& new consideration, the acquisition of a new ownership of this and other pro- 
perty, disconnected with the original agreement; a consideration moving from a 
party who, being himself bound in conscience for the debt thus assumed, did 
not desire to repudiate it, but sought on the contrary to protect and secre it. 
We should not feel justified in refusing to a bond fide holder the benefit of this 
stipulation, made in our own State, whose laws and policy have not been offended, 
when, under the opinion of the chancellor in the case referred to, we may coa- 
clude that a Mississippi tribunal would have enforced the present claim. See 
also Civil Code, art. 1884, and Code of Practice, art. 35. 

II. The release of the endorser and of the acceptor did not affect the liability 
of the drawer.* The endorser was a subsequent party, and the drawee was 
purely an acccommodation acceptor. 

III. As to the liability of the wife by reason of her unqualified acceptance of 
the community, and of the child’s succession, and of her having appropriated 
the property of the sticcession to her own use as absolute owner, the facts are 
so clearly established that we have no hesitation in considering her as having 
bound herself unqualifiedly for Haile’s indebtedness to the plaintifis. Civil 
Code, arts. 982, 2378. , , 

IV. As to the application made by the plaintiffs’ counsel for a new trial, and 
his declaration that it was made pro forma, and that he desired it to be over- 





bes J 


* These parties were released by the plaintiffs in order to make them witnesses. 
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ruled, we do not consider it, under the circumstances exhibited by the bill of 
exceptions, as barring him from relief in this court.* 


It is therefore decreed that the judgment of the court below be overruled ; and ~ 


it is further decreed that the plaintiffs recover of the defendant, Mary Rice, the 
sum of $8580, with interest thereon from the 19th day of February, 1838, till 
paid, and costs in both courts. 





Mrnor v. STONE. 


The execution of a judgment cannot be enjoined, on grounds which might have been urged 
as a defence to the original action. 

On the trial of an injanction obtained to arrest the execution of a judgment of the Supreme 
Court, the judgment itself forms a part of the record which the jadge is bound tonotice. It 
is not necessary that it should be formally introduced in evidence. 


PPEAL from the District Court of Madison, Curry,J. Bemiss and Tho- 
A mas, for the appellant. Snyder, for the defendant. 

The judgment of the court was pronounced by “ 

Suet, J. This appeal has been taken by the plaintiff from a judgment 
dissolving an injunction with interest upon the amount enjoined, and damages. 
The defendant held a judgment against Minor, rendered in the State of Mis- 
sissippi, upon which he obtained an order of seizure and sale in this State. 
From this order Minor appealed, and the judgment was affirmed by the late 
Supreme Court. 6 Rob. 29. While Minor was proceeding to execute this judg- 
ment, the plaintiff obtained an injunction, alleging that the order of seizure and 
sale had been granted on a judgment rendered in the State of Mississippi by 
default ; that the consideration of the note upon which the judgment was ren- 
dered in Mississippi, had failed; that, by the laws of that State, where the note 
was made atid the judgment rendered, he was not concluded from still pleading 
against it all equities and failures of consideration ; and that he could also still 
avail himself of the same defences against the holder of the note, which he 
could have opposed to the payee, previous to notice of its transfer. The de- 





* The bill of exceptions, which was taken by the defendant, recites : “ That after the plain- 
tiffs’ courisel had filed their motion to set aside the verdict of the jury and grant them a new 
trial, defendant’s counsel immediately, in open court, and in the presence of plaintiffs’ counsel, 
consented that said new trial might be granted, and filed their written consent thereto; 
whereupon, plaintiffs’ counsel requested the court to overrule their motion for a new trial, 
when the court, although requested by plaintiffs’, and assented to by defendant's couusel. re- 
fased to set aside the verdict and judgment, to which defendant's counsel excepted, &c. 
Plaintiffs’ counsel added: They stated to the court that the only object of the defendant's 
counsel was to delay the case. well knowing the difficulty of getting a jury, owing to the sparse 
population of the parish ; that plaintiffs’ motion for a new trial was pro forma, in order to pave 
the way to an appeal, that they might get a final determination of their case ; that plaintiffs’ 
counsel stated to the court as their opinion that, if the court was satisfied that the case had 
been fairly and properly tried, it was the daty of the court to overrule the motion for a new 
trial; that plaintiffs’ counsel ‘have no recollection of having requested ths court to overrule 
their motion. but they certainly did hope and expect that it would be overruled, for the reasons 
above stated.’ . 
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fendant moved to dissqlve the injunction, with twenty per cent damages, ten per 
‘cent interest on the amount. enjoined, and $300 as special damages, on the 
ground, among others, that the matter in controversy had been ey 
adjudicated upon, .and formed res judieata between the parties. 

The judge below dissolved the injunction, and condemned the plaintiff eed 
his sureties, in solido, to pay $1,000, the amount of the injunction bond; and fur- 
ther decreed that, the defendant should recover from the plaintiffs such addition- 
al gum as would make twenty per cent damages, and eight per cent interest on 
the amount of the judgment enjoined. It is well settled, by a series of deci- 
sions, that defences of which the party could have availed himself in the suit, 
cannot subsequently form the ground of an injunction against the execution of 
the judgment. The plaintiff's petition discloses the existence, before the ren- 
dition of the judgment, of all the matters which.are alleged as defences against 
the claim of the plaintiff in the original action. It is not competent to the party 
to re-open the case, for the purpose of opposing them a second time. 8 La. 
101, 271. 6 Rob. 165. 

It is contended that, the mandate of this court in the case of . Stone v. Minor, 
was not offered in evidence in the court below, and was only read on the trial as 
a matter of judicial history. It was not necessary that it should have been for- 
mally introduced. It was the judgment, the execution of which was the sub- 
ject of complaint, and formed a part of the record which the judge was bound 
tonotice. The injunction was, in our opinion, properly dissolved. 

The act of 1831 authorises courts, upon the dissolution of injunctions, to con- 
demn the plaintiff and his sureties, in solido, to pay ten per cent interest on the 
judgment enjoined, and not more than twenty per cent damages, unless dama- 
ges to a greater amount be proved. There was no proof offered upon the trial 
belew of special damages sustained ; and there is nothing in the circumstances 
which shows that the judge below exercised improperly the discretion vested in 
him by law, in assessing the general damages. 

It is therefore ordered that the judgment of the District Court be affirmed, 
and that said defendant recover of the plaintiff and his sureties in the injunction 
bond, John H. Minor and Thomas C. Williams, in solido, $1,000, the amount of 
the injunction bond; and it is further decreed that the defendant recover of the 
plaintiff such further sum, as added to said $1,000, will make twenty per cent on 
the amount of the judgment enjoined, to wit, on the sum of $5013 97, and eight 
per cent interest on said judgment enjoined. 





Breavmon v. Tuomas, Administrator. 
Tha elo 6 thing balnging to mother's mall C. ©. 2497. 


‘PPEAL from the Court of Probates of Avoyelles, Baillio, J. "Cushman, 
for the plaintiff. Taylor and Swayze, for the defendant. 
- The judgment of the court was pronounced by 
Rost, J. We consider the following facts as proved in this case: Edward 
Yorke, a commission merchant in the city of New Orleans, and, at the time 
the note gued on was given, the president of the Exchange and Banking Com- 
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pany, agreed to make advances in money to Daniel J’. Orr, a planter, who en- 
trusted him with the sale of his crops. To secure the payment of any balance 
en those advances, not covered by the proceeds ef the crops, Daniel T’. Orr 
subscribed to Yorke’s order, a note for the sum of $10,000, bearing date the 
12th of April, 1839, payable in one year, and bearing ten per cent isiterest from 
date. The payment of that note was secured by a mortgage on land and slaves, 
which was not recorded in the parish where they are situated during the life- 
time of the mortgagor. 

Yorke made advances aecordmg to promise, and, on the 30th of March, 1840, 
the accounts rendered by him show a balance in his favor of $11,237.95, after 
crediting Daniel T. Orr with the proceeds of the crop of the previous year. 
The note was then really due, and it was accordingly protested at maturity, at 
the request, and by the notary, of the Exchange and Banking Company. No 
entry appears to have been made of it in the books of the bank, nor was it ever 
entered in the books of Yorke, either to the debit of the account of Daniel 7’. 
Orr, or to the’credit-thereof, for its nett proceeds, as having been discounted in 
bank by the holder. Yorke continued to make advances to Orr, and to sell his 
crops, and, in June, or July, 1842, the agent of Yorke called on Orr personally 
at his plantation, and presented him his account, which reduced the general bal- 
ance against him to $7,370 40. Orr acknowledged that the account was cor- 
rect, except as to the proceeds of the sale of ten bales of cotton, about $220, 
which had not been credited. A short time before this occurrence, Orr had 
been garnisheed by a creditor of Yorke’s, and had stated in answer to the inter- 
rogatories put to him that the balance due by him to Yorke equalled the sum of 
$3,000. The sheriff had attached in his hands the balance due, whatever it 
might be. 

Judgment was rendered in favor of the attaching creditor for the sum of 
$8,587 25, with legal interest; and, in part satisfaction of that judgment, the 
seizing creditor gave Daniel T’. Orr the following receipt : 

“ Received of Dr. Daniel T. Orr all dues and demands as attached in his 
hands at the suit of James M. Wells v. Edward Yorke, being the full amount 
of the balance due by Daniel T’.. Orr to Edward Yorke at the time of the above 
mentioned attachment.” 

Yorke absconded, in March, 1842, and the note sued on appears to have been 
found, with others, in the room of the president and cashier of the Exchange 
Bank. The name of Yorke is not upon it. Nothing shows that it was ever 
discounted by the bank, and no written act of pledge in relation to it is found in 
the books of the institution. After the disappearance of Yorke, the assetts of 
the bank were sequestered, and an inventory was made. This note is described 
therein as one of the securities of the bank. Yorke owed the bank then about 


$200,000. The assets were subsequently delivered to the commissioners ap- ' 


pointed to administer them, and James B. Hullin, one of them, who appears to 
have been more particularly charged with the administration, testifies in sub- 
stance as follows : 

During my administration I remember seeing this note among the papers of 
the bank. On an examination, at the time, I could not discover that the bank 
had any legal claim on it, by having discounted the same, by pledge, or otherwise. 
I caused the said note to be advertised at sheriff’s sale, under a judgment against 
Yorke, but withdrew it on the day of sale, because I had received information 
that James M. Wells had attached the amount due by Daniel T. Orr to Edward 


Beavmow 
Tuomas. 









SUPREME COURT. OF LOUISIANA, 


Yorke, and because, under the circumstances, I was unwilling to cause a secu- 
rity to be sold about which there was so much doubt. I always understood that 
the bank had no rightof property in the note ; and I was the principal — 
till April, 1843, when I resigned. 

Subsequently this note was sold at auction, with euntis assets of the ni 
and adjudicated to the plaintiff. Daniel T’. Orr, being dead at the time, the 
plaintiff has instituted this action against the administrator of his succession, to 
recover the amount of the note, and interest thereon at the rate of ten per cent 
pér.annum from its date. Judgment was rendered in his favor in the court be 
low, and the defendant appealed. 

The mere statement of the case shows that the defendant is entitled to a re- 
versal of the judgment. The note sued on was not an original obligation. It 
was given as security for-advances to be made, and is a mere accessary to the 
subsequent obligation contracted by the maker towards Edward Yorke. in receiv- 
ing those advances from him. That note could not belong to the bank, while 
the balance due on the account continued to belong to Yorke. The fact that 
the note wus protested at the request of the bank, does not, under all the cir- 
cumstances, raise even a presumption of ownership in its favor. The commis- 
sioners of the bank, in causing that note to be sold at auction, sold the thing of 
another. The sale is consequently void, and the plaintiff has acquired no right 
under it. Civil Code, art. 2427. 

We express no opinion upon the question, whether the receipt given by James 
M. Wells to Daniel T. Orr, is a full discharge of all the claims of Edward 
Yorke against him. If it should not be, the balance remaining due belongs to 
Yorke. The plaintiff cannot claim it under the adjudication. 

It is therefore ordered that the judgment be reversed, and that there be 
judgment in favor of the defendant, with costs in both courts. 


/ 





Ricuarpson v. Hyams. 


Where the holder of the legal title to certain lands acknowledges ina letter of attorney, exe- 
cuted before a notary and recorded in the office of the parish judge, in which he authorizes 
their sale, that the attorney is a juint and equal owner with him of the premises, and the 
share of the latter is sold under a ji. fa. and purchased by a third person, without notice of 
a private, unrecorded act, from which it appears that the attorney was still indebted to the 
principal for the original price of the land, the’ purchaser uuder the fi. fa will acquire a 
good title against the widow in community and the heirs of the principal. The latter can- 
not take advantage of any secret equities against one who purchased upon the faith of such 
a public written declaration. 


PPEAL from the District Court of Rapides, King, J. 

Brent and O. N. Ogden, for the appellant. The notarial act of 2d Octo- 
ber, 1837, under which defendant holds, does not contain the essential requi- 
sites of a sale, or exchange, nor is it clothed with the indispensable formalities 
of adonation. No effect can be given to it, unless it be as raising a presump- 
tion of a previous transfer ; it cannot, of itself, transfer a title. Civ. Code, arts. 
2414, 2630, 1523. 12 La. 490. Any such presumption is rebutted by the 
written memorandum of 5th June, 1834. The'position that Winn lost his rights 
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by failing to record this memorandum, is without force, as he still held the legal RIcnaRDsox 


title. It would have been otherwise if the act of October, 1837, had transferr- 
ed a perféct title to Friend. -The defendant has only an equitable title, and 
before he asks equity he must do equity. He has all the rights of Friend, but 
nothing more. ' 

Flint, for the defendant. Real estate may be acquired, though by an act not 
technically either a sale, exchange or donation. See Caldwell v. Hennen, 5 
Rob. 20. Marsh v. Smith, Ibid. 518-24. 1 Story on Equity, 378-85. Thomas 
v. Scott, 3 Robinson, 256. The act of June, 1834, not having been recorded, 
can have no effect against defendant, who purchased for a valuable considera- 
tion, without notice, actual or constructive. Lanfear v. Hunt, 11 Rob. 284. 

The judgment of the court was pronounced by 

Surpe.t, J. This is an action of slander of title, brought by the- widow and 
tutrix of the heirs of Winn, against the defendant, alleging. that he claims title 
to a certain interest of one-half and one-third in certain lands, which are wholly 
owned by the plaintiff. The defendant sets up title under a sale by the mar- 
shal of the United States, under execution in the suit of The United States v. 
Joseph Friend, on the 24th August, 1844. 

There is-no dispute as to the acquisition of the lands by Winn, by purchase 
from the government of the United States; but it appears that, on the 2d Oc- 
tober, 1837, Winn executed, in favor of Friend, an instrument in the words 
following : 

** Alexandria, 2d October, 1837. 

Joseph Friend and myself are joint and equal owners of the following lands, 
which are held in common and undivided; and the said Friend. and John H. 
Overton and myself are owners of the following lands, which are held in com- 
mon and undivided.” The lands are then particularly described, and the instru- 

- Ment proceeds us follows : 

** Now, reposing special trust and confidence in said Friend, I do hereby 
nominate, constitute and appoint him, my true and lawful attorney in fact, to sell 
all or any portion of said lands, in conjunction with his own, to the extent of my 
interest in them; and this power is granted to him without limitation as to price 
or terms, leaving the whole disposition of the matter to his discretion and good 
judgment. And I do by these presents ratify and approve any sale, or sales, he 
may make of said lands, or any portion of them, in conjunction with his own, 
acknowledging myself fully bound by any act of his under this power of attor- 
ney. Given under my hand, at Alexandria, in-the parish of Rapides, this 2d 
day of October, 1837. Ricwarp Winn.” 

This instrument was, on the 13th November, 1838, proven before a notary in 
the parish of Carroll, registered by him, and recorded on the same day in the 
parish judge's office. In the execution of the judgment of the United States, 
the marshal seized and adjudicated to the defendant, Friend’s rights, title, and 

' interest in the instrument above mentioned, a copy of which, with the certificate 
of registry and recording, is annexed to the return on the fieri facias. 

The plaintiff offered in evidence another instrument signed by Winn, and 
which is admitted to be in the hand writing af Friend, relating to the same lands, 
in the following words : 

** Memorandum of Col. Joseph Friend, of Ouachita, Louisiana. He has 
made various entries of, land in my name, in township eighteen (18) range thir- 
teen (13) east, in the land district north of Red River, for which I have paid all 
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‘The said. Friend is an equal partner with me -in these 
entries, and he is to pay me half the purchase money,-with ten per cent per an- 
num interest, out‘of the sales of the lands, or otherwise, at his option, and I am 
at liberty to.sell the whole or any part of the land. I make the same agreement 
respecting any entries the said Friend may hereafter make in my name. The 
said Friend has also made several entries in the same township in the name of 
Overton (John Holmes) and me,.for which I have paid two-thirds of the pur- 
chase money. The said Friend is an equal partner with Overton and myself in 
said entries; also he is to pay. me one-third of the purchase money, with ten 
per cent per anyum interest, out of the sales of said entries, or otherwise, at 
his option. 5th June, 1834. ; Ricuarp Winx.” 

On the back of this instrument is a schedule of the lands. It is not shown 
that this instrument was ever registered or recorded, or that the defendant had 
any notice of its existence. The lands, or the greater part of them, have been 
patented. There was a judgment for the defendant, recognizing his title, and 
the plaintiff has appealed. . 

We think the court below: did not err. The document executed by Winn 
was a full and complete recognition of a title in Friend. Under that power and 
instrument, if Friend had made a conventional sale to Hyams, we could not re- 
fuse to sustain it; and we see no difference in the.position of Hyams as a pur- 
chaser by a forced alienation. Winn’s heirs cannot claim the benefit of the se- 
cret equities existing between Winn and Friend, and which remained undis- 
closed, while the unqualified acknowledgment of Friend’s ownership was made 
public. The imprudence of Winn presented Friend’s rights in a fulse aspect to 
the world, and its consequences cannot be visited upon an innocent party, who 
has purchased upon the faith of Winn’s own, unequivocal, written declaration, 
patent on the public records, and exhibited at the sale. If Winn had, himself, 
stood by at the sale, and declared the property to be the property of Friend, he 
would have been estopped from afterwards contesting it. 1 Story’s Equity, 378. 
3 Robinson, 518. We cannot attribute less force to a formal and recorded dec- 
laration thus exhibited. : Judgment affirmed. 








Davis t. Tue Portce Jury or Concorpta. 


Where the grant ofa right to keep a ferry at a particular place is proved to have been made 
by a person who was, at the time, governor de facto of the Spanish province of Louisiana, 
the authority to make such a grant will, in the absence of proof of a prohibition to make such 
grants, be presumed from the fact of its having been exercised. 

In a contest between,a police jury and one claiming under a grant frem the Spanish govern- 
ment, the court cannot enquire into the effect of the treaty of San Ildefonso apon grants in 
Louisiana, made subsequently, by the Spanish government. Such grants must be respected 
so long as the present government suffers them to remain undisturbed. 

Where, for greater convenience, a ferry has been kept up, at a point from a quarter to half a 
mile higher up the river than that designated by the grant, with the consent of the police 
jury, who, during the whole time had an absolute right to control it, they cannot take advan- 
tage of this circumstance to claim a forfeiture of the grant on the ground of non-user. 

‘Where a grant made by a Spanish governor of the right to keep a ferry is unlimited as to time, 
and thelegislatare have fixed no period after which such grants shall cease to have effect, it 

must be considered as unlimited. 
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Where a grantee of the right of keeping a ferry alleges that his right is exclusive, he must Dane 


show clearly that the grant was intended to be such. The abandonment of the power to 


provide for the public accommodation by the establishment of other ferries, will not be pre- Pours ae 


sumed. 

In answer to the petition of the proprietor of a plantation for the grant of a right of ferry, as a 
privilege to be attached to his plantation, in consideration of his making a certain road, the 
governor of the province declared “se le concede el privilegio anexo a la habitacion que 
posée, para que de ella, con exclusion, haga las traviesas del rio,’ ke. Held, that where 
any other meaning can be given to a grant it should not be construed as surrendering for- 
ever a franchise and a part of the sovereign power ; and that, consequently, the words con 
exclusion can not be considered as a renunciation of the right to establish any other ferry 
above or below the plantation of the grantee, but as a prohibition to others, to whom no 
such privilege has been extended, to transport across the river persons or things for hire, 
within a reasonable distance above or below the plantation of the grantee. 


PPEAL from the District Court of Concordia, Curry, J. 

The plaintiff alleges that, on the 19th February, 1841, “the Marquis de 
Casa Calvo, then governor general of the province of Louisiana, by appointment 
of the King of Spain, granted to one Thomas Thompson, then of the parish of 
Concordia, the privilege of keeping a ferry at the~ post of Concordia in said 
parish, opposite to the town of Natchez, as a privilege to be attached to the 
plantation of said Thompson, for passing across the river Mississippi, carriages, 
horses, men, &c., for such a reasonable and customary toll as might be esta- 
blished, and on condition that Thompson should clear a certain public road or 
highway from the post of Concordia to the bayou Crocodile in said parish, as 
appears, from the original petition and grant annexed to his petition. The 
plaintiff represents that Thompson did fully perform these conditions as appears 
by the certificate of Joseph Vidal, then commandant at said post of Concordia ; 
that immediately thereafter Thompson exercised the privilege aforesaid, and 
performed the duties and enjoyed the profits of the ferry, until the 16th of 
October, 1803, at which time T'hompson assigned all his rights and interest in 
and to said ferry and tract of land to Joseph Vidal, and delivered the same ac- 
cordingly ; that the tract of land to which the privilege was attached was sold 
by Thompson to Vidal for $4000, when the land, without the ferry, would 
not at that time have been worth more than $800; that Vidal took pos- 
session of said ferry and plantation on the 16th of October, 1803, and kept 
and enjoyed the same from that time until the year 1817, when he sold 
and delivered the tract of land and ferry to the petitioner; that by the laws, 
usages and customs of the Spanish government at the time said grant was 
made, said privilége was exclusive of any other ferry, for the distance of one 
league above and one league below the same; that he has also a prescriptive 
right thereto, based on his and his vendor’s possession, and enjoyment thereof 
since the year 1801. 

The petition further alleges that, “ the police jury of the parish of Concordia 
on the 4th day of April, 1839, passed an ordinance authorizing the treasurer of 
the parish, and making it his duty, to sell, after ten@ays public notice, either at 
private sale or at public auction, the exclusive privilege of keeping a ferry 
across the Mississippi river from a point in said parish opposite to the city of 
Natchez, for a term of not less than oue year nor more than three years ; that 
one Keeton, the parish treasurer of said parish, in pursuance of said ordinance, 
has advertised the said ferry for sale, and that he will proceed to sell the same 
unless arrested by injunetion. It is averred that said ordinance is illegal, and 
37 










































































































SUPREME COURT OF LOUISIANA, 


injurious to the rights of the petitioner, whe has an exclusive privilege to the 
said ferry, the value of which exceeds the sum of $300, and that, should the 


oF Conconpia. ordinance be executed, he will suffer damage to a large amount, and 


more than three hundred dollars. He prays that, the said ordinance may be 
declared illegal and void, and that the police jury of the parish of Concordia 
be enjoined from proceeding to execute it, or from in any manner interfering 
with his rights to the exclusive privilege of said ferry, or disturbing him in the 
possession and enjoyment of the same and for general relief,” &c. 

The defendants, in their answer, admitted the existence of the ordinance of 
the police jury, and that the treasurer of the parish was about proceeding, under 
that ordinance, to:sell the privilege of keeping a ferry for a limited time across 
the Mississippi, from a point in the parish of Concordia opposite to the town of 
Natchez. All other allegations in the petition are denied. The defendants 
denied the existence of any such grant as that under which plaintiff claimed. 
If such a grant was ever made, they alleged that the conditions annexed to it 
had not been complied with by the grantee,,as he never exercised the privilege. 
They allege the forfeiture of the grant by non-user, and the legality of the ordi- 
nance of the police jury; and pray for damages, and that the plaintiff may be 
perpetually enjoined from interfering with their right to establish a ferry. 

The grant under which the plaintiff claims, and the papers connected with it, 
are in the following words : 

Sefior Commandante del Puesto de Concordia : 

Thomas Thompson con el debido respeto a Vm. dice, que no estando estable- 
cido aqui hasta ahora mas que cinco habitantes, no podemos hacer los gastos de 
un camino sin que el Rey nos pagare nuestro trabajo, por lo qual habiendo el 
Sefior Gobernador concedido a Don Juan Heverand la traviesa del Rio Negro por 
hacer el camino asi costa desde él dicho Rio hasta el Bay(i Cocodrilo, el supli- 
cante propone que desde este Puesto hasta el BayG Cocodrilo, hara tambien 
el camino de treinta piés a cuarenta de ancho a sus expensas, contal que se le 
conceda tener la traviesa desde la habitacion del suplicante hasta e] desembarca- 
dero de Natchez como un privilegio anexo a su habitacion, para lo qual promete 
tener chalanes a proposito y demas embatcaciones para el efecto. Gracia que 
espera recibir de Vm. Tuomas THompson. 

Concordia, 27 de Enero de 1801. , 


Sefior Gobernador General : 

La propuesta que hace el suplicante es igual a la que Vs. a Don Juan Heve- 
rand. El corto numero de habitantes que hay en este Puesto no permite que 
se empleen un trabajo tan.costoso sin que se les satisfaga, como le expongo 4 Vs. 
en oficio de esta fecha, asi atendidas las Ventajas que resultaran recomienda a 
Vs. la solicitud del suplicante quien es sujeto capaz de cumplir lo que propone- 
siempre que fuere del agrado de Vs. concederle el privilegio que solicita. Con- 
cordia, 31 de Enero de 1801. Ju. Vipat. 


* Nueva Orleans, 19 de Febrero de 1801. 
Conformandose Thomas Thompson 4 hacer el camino que propone 4 sus ex- 
pensas bajo la inspeccion del commandante del Puesto de Concordia, se le con- 
cede el privilegio anexo a la habitacion que.posée, para que de ella, con exclusion, 
haga las traviesas del Rio, cobrando solamente los precios mas equitativos 4 lus 
transe(intes, que se fixaran con acuerdo del dicho commandante. 
a Ex Marg. ve Casa Catvo. 
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En virtud que Thomas Thompson ha cumplido con las condiciones que ofrecié 
en este su memorial y que executé bajo mi inspeccion segun lo dispuesto por el 


Sefior Gobernador General en su anterior decreto; se le entrega el presente or Concorpia. 


para que haga constar y posea el derecho exclusivo, que tiene de la traviesa desde 
este Puesto al desembarcadero de Natchez. Ju. Viva. 

Concordia, 16 de Febrero de 1802. 

The plaintiff established his right to the plantation and ferry by transfers from 
those claiming under the original grantee. The evidence on the different points 
submitted to the decision of the court, is fully stated in the opinion delivered by 
Rost, J. There was a judgment below perpetuating the injunction obtained 
by the plaintiff, and declaring him to be entitled to the perpetual and exclusive 
right of keeping a ferry from the town of Vidalia, as originally granted to 
Thompson, as a right attached to his plantation. From this judgment the 
defendants appealed. ’ 

Elgee, for the plaintiff. A ferry is “a liberty by prescription, or the King’s 
grant, to have a boat for passage over a great stream, for carriage of horses and 
men, for reasonable toll.” Termes de la Ley. 3 Black. 219. 12 East. 334. 
Viner’s Abridg. ve: bo Ferry. 3 Maule and Selw. 247. The law will presume 
that the Marquis de Casa Calvo was authorized to make the grant, from the fact 
of his having made it. Deval v. Choppin, 15 La. 566. 6 Peters, 727. 7 Ibid. 
96. 8 Ibid. 310, 447, 455, 664. 9 Ibid. 134,464,734. 10 Ibid. 331. 12 Ibid. 
437. The instrument under which plaintiff claims is rather a contract than a 
simple grant. A consideration was paid for it, and it is consequently no mo- 
nopoly. 11 Peters, 567. Contracts founded on a consideration should receive 
a favorable interpretation. 1 Condens. Rep. S. C. U.S. 446. 2 Ibid. 132. 
11 Peters, 597-8. The grant under which plaintiff claims gives a right 
of ferry in perpetuity, and an exclusive privilege. The right is attached to the 
plantation, to endure as long as the soil. . Exclusiveness is an incident of such.a 
grant. 3 Kent, 458. 11 Peters, 597. The evidence is conclusive that the 
conditions of the grant were complied with. There is nothing novel in the 
grant of the exclusive right to keep a ferry, in consideration of cutting out a 
road. The records of our own legislation show this. 1 Moreau’s Dig. 478, 
480, 483, 484, 486, 489, 490, 492,494. To ascertain the extent of the rights of 
ferry granted, the instrument must be construed as such an instrument would 
be construed between individuals, that is, that no ferry should be established 
within a réasonable distance of the one granted. The establishment of any 
ferry which would diminish the tolls of the first grantee would impair the obli- 
gation of the contract. 

Plaintiff’s rights have not been lost by non-user; they have been exercised 
ever since the grant. The place at which the ferry was kept up was selected 
solely for the public convenience. It is not pretended that any one else has 
ever exercised the right of keeping a ferry within the space over which plain- 
tiff’s exclusive right extends. 


The case of the Charles River Bridge Co. v. The Warren Bridge Co. et al., , 


11 Peters, 420, is in favor of plaintiff, for had that case presented the features 
that his does, it would have been decided differently. Even as it was, in a 
bench of seven judges, three were for the plaintiffs—justices Story, Thompson, 
McLean. That case was decided on the following points: Ist. That there 
was no contract between the plaintiffs and the legislature of Massachusetts. 2d. 
That there never was a transfer to,the plaintiffs of the ancient ferry rights. 3d. 
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coum not to incorporate another Bridge Company. See opinion of Judge McLean, 
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’ ‘Davis § That if there ever was such a transfer the ancient ferry rights were not exclu- 


sive. 4th. That when the legislature incorporated plaintiffs, they never agreed 


pp- 560, 563, 564, 567, 569, 577, 578, 583. See also opinion of Judge Sto- 
ry, p, 590, et seq. 

The police jury had no right to delegate authority to any individual, to sell 
the exclusive privilege to a ferry for any number of years. Their powers are 
limited to the establishment of ferries. 2 Moreau’s Dig. p. 242. 

It-will be argued that the grant to the original grantee was not exclusive. 
The words con exclusion establish the contrary. But it is said, that it is exclu- 
sive only: for the front of the Thompson tract; and that the establishment of 
another ferry, within five hundred yards of plaintiff’s, does not violate the ex- 
clusive rights of the latter. All the authorities are directly the reverse, and 
this too even when there are no words of exclusion in the grant. See 3 Black- 
stone, 219. 3 Kent, 458and 447. 11 Peters, p. 626 et seq. 

‘The contemporaneous exposition of a contract by the parties to it, is one of 
the best guides to its correct interpretation. Ever since the date of the grant, 
the ferry beat, for the public convenience, has started at the point it now 
does. The spirit of the contract is fulfilled ; none of the parties ever deemed, 
that to ‘start from the front of the Thompson tract was essential; if it had 
been, they would, in 1801, have run the ferry from that point, or Thompson 
would have had the concession in express terms higher up the river. Vidal, 
the commandant and secretary of the Spanish government, who lived at the 
place, had an eye himself to this privilege when it was conceded, but who, at 
all events, gave a high price, $4,000 cash, for it in 1803, must be presumed 
very ignorant of Spanish customs and usages to have suffered the grant to be 
lest, by not starting his boats from the proper point on the river. The presump- 
tion rather is that, the wise and just rule of the common law was incorporated 
amongst the Spanish usages; that the grantee of the ferry, had a reasonable 
distance up and down the river, within which no rival ferry would be permitted. 
Our own law of 1805, passed immediately after the change of government in 
1805, inhibiting a ferry from being set up within one league up and down the 
river of the ancient ferry, leads me to conclude that, such was‘the well settled 
custom of the country. However, for the Spanish governor to grant the ex- 
elusive privilege of a ferry for a valuable consideration, and to reserve at the 
same time to himself the right to establish another ferry immediately alongside 
of the one first granted, would be to violate the first principles of justice, and 
repugnant to common sense. The term in the grant “ attached to the planta- 
tion” establishes its perpetuity. It was not to Thompson or his heirs, but it 
was an incorporeal hereditament, which should exist as long as the land to 
which it was attached. 

R. Ni, and A. N. Ogden, on the same side. The grant to Thompson having 
been made in consideration of work and labor to be performed by the grantee, is 
a contract ; and the act of the defendants in establishing another ferry is a vio- 
lation of the 10th sect. of the Ist art. of the constitution of the United States. 
It will be contended that the words of the grant confine the privilege to tHe 
Thompson tract; but the petition of the grantee, the certificate of the command- 
ant, and the grant itself shew that, the port of Concordia and the town of 
Natchez were the termini of the ferry. 


Stacy, for the defendants. Thompson acquired nothing wesgenewes 
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Spanish authorities, Spain, by the treaty of San Il” “snso, of the Ist October, 
1800, having ceded the province of Louisiana to France, and thereby parted 
made by the Spanish government ‘subsequently to the date of that treaty, “to 
be, and to have been, from the beginning, null and void, and of no effect in law 
and equity.” See 3d vol. Laws U. S., p. 609, 8.14. Foster v. Neilson, 2 Pe- 
ters, 204. All such grants, unless confirmed by the United States, remained 
null. See also De Armas v. Mayor &. of New Orleans, 5 La. 105. The 
right of establishing ferries appertained to the sovereign authority, and had been 
transferred to France. The authority of Spain was limited to such acts: as 
might be necessary to preserve the colony until delivered to the French autho- 
rities. It could not make a grant in perpetuity of a privilege such as that claim- 
ed by Thompson. Polk v. Wendell, 9 Cranch, 87. Vattel, ch. 20; p. 109. 
Civil Code, art. 444. New Orleans v. United States, 10 Peters, 731. 

The grant being a divestment of a pertion of sovereignty, if valid, is subject 
to be revoked at the will of the sovereign. Dartmouth College v. Woodward, 4 
Wheaton, 629. All that the grantee can require is indemnification for the mo- 
ney expended by him under it. Civ. Code, art, 138. By the det of 19 April, 
1805, 2 Martin’s Dig. 360, the legislature provided for the establishment of fer- 
ries throughout the territory, and repealed all previous grants. This law recog- 
nized no existing right. After its promulgation no one was authorized to keep 
a ferry unless licensed according to its provisions. By the stat. of 25th March, 
1813, 2 Martin’s Dig. 392, the exclusive control and regulation of ferries is given 
to the police juries. They are authorized to establish ferries, and to let them 
out annually to the highest bidder. ' 

The grant was not intended to be perpetual. Its language does not warrant 
such a pretence. The service, or labor for which the grant was asked, does not 
authorize such a conclusion. Nothing can be claimed under a grant by implica- 
tion. Jackson v. Reeves, 3°‘Caines, 302, Carnal v. Wheeler, 2 Barn. & Adolph. 
792. Dock Company v. Marche, 8 Ibid, 42. Charles River Bridge v. Warren 
Bridge, 11 Peters, 548 et seq. An ambiguity in the grant must operate against 
the grantee. Civ. Code, art. 1710. A license or grant is revocable, unless a 
certain time be fixed. Taylor v. Waters, 7 Taunt. 374. 5& Moore & Payne, 
712. The grant to Thompson does not purport to have been made for any de- 
terminate period. 

Thompson never complied with the condition of the grant by making the 
road; nor has any ferry ever been kept up from Thompson's plantation; the 
only ferry ever established was from a point a quarter or half a mile above that 
plantation. The grant has thus been forfeited by non-user. No title could be 
acquired by plaintiff by prescription. The State cannot be prescribed against. 
Parish Treasurer v. Russell, 3 La. 95. Though the plaintiff should be consid- 
ered as entitled to keep up his ferry, the police jury is authorized to establish 
others. 11 Peters, 546. No Spanish law or custom has been shown prohibiting 
the establishing another ferry at any point above or below the Thompson tract. 
The exclusive privilege of T'hompson could not extend beyond the limits of his 
plantation. 

The ferry from Thompson’s tract was e different one from that reserved for 
the post or village of Concordia. See 2 Am. State Papers, pp. 763-4. Vidal 
never used the ferry granted to Thompson ; but usurped the one at Vidalia, 
which belonged to the municipal domain of the village (2 Recopilacion, pp. 100, 
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110, 111, 112), and the administration of which belonged to the intendant 


Pouce ‘jeer alone. N. Recopilacion, 104, 105. The grant of the ferry by the Governor 
Concorpia. General was a nullity. The grant could only have been made by the Intendant. 





The right of granting or selling the public lands, which was vested in the Gov- 
ernor by a royal letter of August 24th, 1770, (N. R. p. 460) was withdrawn by 
a royal order of 22d October, 1798, and transferred to the Intendant. Ibid, pp. 
477, 245, 234, 288. ) ' ; 

H. A. Bullard, on the same side. The counsel for the plaintiff, contends 
that the police jury, under the act of 1813, had no authority to let out a ferry 
for a longer period than one year. To this we answer: Ist. That no such 
ground for an injunction is set forth in the petition; and secondly, tiat the plain- 
tiff has no right to contest the ordinance on that ground. It is obvious that the 
only issue made up by the pleadings is, whether the ferry established by the 
ordinance of the police jury interferes with the franchise claimed by the plain- 
tiff, and whether the police jury had a right to establish a ferry at all. So 
far as that question is involved, it is quite immaterial, whether the ferry was to 
be sold out every year, or every third year. 

The judgment of the court was pronounced by 

Rost, J.* This case has been already before the Supreme Court. The 
facts it discloses and the questions it presents, are fully stated in the opinion of 
the court. See 19 La. p. 533. It was: remanded for the admission of evi- 
dence rejected on the first trial. That evidence is now in the record, and the 
ease is before us, on an appeal taken by the defendants from a judgment ren- 
dered against them on the second trial. The first ground on which they ask a 
reversal of the judgment is; that the Marquis de Casa Calvo was not governor of. 
Louisiana at the time he made to Thomas Thompson the grant under which the 
plaintiff claims, and that, if he had been, he had not the power to make such a 
grant. 

Casa Calvo was a brigadier general in the Spanish armies, and when the co- 
lony was delivered to France, he acted as commissioner with Salcedo, the then 
governor. It does not appear that he ever had a commission from the King of 
Spain as governor ; but it is proved that, Gayoso having died in 1799, he was 
sent here by the captain general of the island of Cuba, whose jurisdiction ex-: 
tended over the province of Louisiana, to act as governor ad interim, until the 
arrival of the person who should receive a commission from the King, and that 
he did-act in that capacity, from the beginning of October, 1799, till June or 
July, 1801, at which time governor Salcedo arrived. Among the witnesses is 
an officer who ‘served’ under him during that time, and a merchant who was 
enabled by his assistance to introduce a cargo of merchandize from New Or- 
Jeans into Vera Cruz. The evidence is uncontradicted and bears upon its face 
the character of truth.. As it is well known that military officers of high rank 
were often entrusted by the Spanish government with important civil offices in. 
the colonies, we consider it proved that Casa Calvo was governor, de facto, on 
the 19th of February, 1801, at which time the grant bears date. 

The question whetber he had power to make the grant cannot be determined 
in this controversy. The defendants cannot question his authority. . Unless‘a: 
prohibition to make such grants is shown, we will presume the authority from 
the fact of its being exercised. Neither he, nor the intendant, considered that 





* Eustis, C. J., did not sit on the trial of this case. 
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the prohibition to grant lands, extended to the granting of privileges to keep fer- 





ries; and we will not, without sufficient cause, disregard the construction they Pessn: a 
both put upon their respective jurisdictions. The grant of the land on which or Coscorpia. 


the ferry is established was made by the intendant; that of the ferry by the 
governor. The presumption is that both acted within the sphere of their pow- 
ers. Devall v. Choppin et al. 15 La. 566, and the case$ there cited. See, also, 
The United Statcs v. Arredondo et al. 6 Peters, 691. 

The effect of the treaty of San Ildefonso upon the grants made by the Spa- 
nish government subsequent to its date, is a question not open to our enquiry. 
We are not called upon to pass upon the sovereign rights and powers of the 
United States, or of the State of Louisiana. ‘Whatever these may be, the po- 
lice jury of the parish of Concordia has no warrant for their exercise, and is 
bound by the acts of a farmer government so long as the present government 
suffers those acts to remain undisturbed. It is proper to state, however, that 
the validity of the grants of land made by the Spanish government after the date 
of that treaty, is recognised by the fourth section of the act of Congress, passed 
in 1805, for the adjustment of land claims in Louisiana. 1 Martins’ Dig., 244. 

Upon the second ground taken by the defendants that, the conditions of the 
grant had not been complied with, a great deal of evidence has been introduced 
on both sides. Itshows that Thompson did make a road; and several witnesses 
testify that it was sufficient for the line of travel of those days. It is well 
known that at that period, and long after, inland roads in Louisiana were noth- 
ing but traces. The Spaniards carefully avoided the labor of cutting down 
trees; they found it easier to make a mark upon them, and use them as guides 
through the wilderness. When the cane and underwood were cut away and 
the trees blazed, the road was considered as made. The roads on the banks of 
navigable streams were the only exception. These were royal roads, and the 
timber upon them was to be cut down and removed, by an express condition in 
the grants of the land fronting upon them, Walker, one of the witnesses, 
states that the road passed partly through cane-brakes and partly through the 
open woods; that the cane and some of the small trees and cypres$ knees were 
cut away, and the trees blazed. Other witnesses state that it was occasionally 
travelled by carts and wagons. It is true that other witnesses testify that the 
road, when they saw it, was not thirty feet wide. In that part of it which lay 
through the open woods, it must have been exceedingly difficult to tell whether 
it was, or was not, of the proper width. Where, on the other hand, the cane 
had been cut down, it must have grown up again immediately afterwards, so as 
to leave open only the trace which travellers followed. Thompson was not re- 
quired.by his grant to keep the road in repair. We think that, at this distance 
of time, there is sufficient evidence to corroborate the certificate of the comman- 
dant, under whose inspection the road was to be made, that the conditions of 
the grant had been substantially complied with. 

The defendants further allege that, if the grant is otherwise valid, it has been 
lost by non-user, because the ferry, instead of .being kept in front of the T’homp- 
son tract of land, has been kept all the time on Jand of the same proprietor from 
a quarter to half a mile higher up the river. The defendants forget that the 
ferry has been all the time under the absolute control of their police regulations. 
If the Janding has not been kept in the proper place, it is their act and their 
fault, and they cannot make this a cause of complaint against the plaintiff. If 
the ferry has, in fact, been kept at the most convenient place, they cannot how 


_ 


ae. 


SUPREME-COURT OF LOUISIANA, 


allege against him, that he went out of his way with their consent, and for the 


public accommodation. 

This brings us to the last question in me case : What are the extent and limits 
of the grant? The question of its duration we dismiss from our consideration. 
Whatever may be the power of the State to limit the duration of such grants, 
there is not, to our knowledge, any solemn expression of legislative will fixing 
‘the time beyond which they will cease to have effect; and, so long as the State 
abstains from interfering, the grant must endure. 

lst. The plaintiff contends that the grant, under which he claims, originated 
in a contract, by which the exclusive privilege of keeping a ferry in front of his 
plantation was given to Thomas Thompson, as a consideration for making a road, 
which he did make. 

2d. That the words con exclusion in the grant mean that, the sovereign or his 
agents shall not establish another ferry within a reasonable distance of his own. 

3d. That the ferry attempted to be established at Vidalia by the defendants 
is oh the same line of travel, and in the immediate vicinity of his grant; and 
that, if it goes into operation, the obligation of the contract under which he 
holds will be impaired, and his profits greatly diminished, contrary to the true 
intent and meaning of the grant. 

. We consider it our duty in all cases to pay great deference to the decisions 
of the Supreme Court of the United States, and not to differ from them but for 
grave reasons. In cases over which that tribunal has appellate jurisdiction, as 
it has in this, we consider their decisions as the true exposition of the law. 
The questions under consideration have all, in our opinion, been determined 
in The Charles River Bridge v. The Warren Bridge and others, 11 Peters, 
420. According to the doctrine laid down in that decision, when an individual, 
or a corporation, alleges that the State has surrendered forever its power of pub- 
lic accommodation on an important line of travel, the community have a right to 
insist “‘ that its abandonment ought not to be presumed, in a case in which the 
deliberate purpose of the State to abandon it does not appear.” The court fur- 
ther say thaf, in order to entitle themselves to relief, the parties must show that 
the legislature contracted not to do the act of which they complain. The char- 
ter, say the court, contains no such stipulation; there is no exclusive privilege 
given over the waters of Charles river, above or below the bridge; no engage- 
ment from the State that another shall not be erected, and no undertaking not 
to sanction competition, nor to make improvements that may diminish the 
amount of its income. 

The words con exclusion, found in the grant of the plaintiff in this case, do not 
make up for the want of ali those stipulatiogs. Under the rule laid down by 
the Supreme Court, if any other meaning can be given to a grant besides that 
which would surrender forever a franchise and a part of the sovereign power, 
that meaning must be preferred. The words con exclusion have another obvi- 
ous meaning—it is thatof the prohibition in the act of 1813. 1 Moreau’s Dig., 
475. That prohibition does not mean that police juries may not establish ferries 
nearer than two leagues from each other, on the same stream. Its meaning is 
that, when the police jury have established a ferry and leased it, no person, not 
licenged, shall have the right to cross men and horses, for money, at the distance 
of a league up and down the river from the landing places of the licensed fer- 
ry. Police juries may establish as many ferries as they please. 

We consider that in this case, all persons living within a reasonable distance 
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of the ferry were inhibited by the graut from interfering with it, so as to reduce Davis 
its profits; but we perceive no engagement on the part of the grantor that ano- mn b ol 
ther ferry shall not be established in the vicinity, when the incréased population or Coneorpia. 
of the country may make it necessary. The grant contains no undertaking not 
to sanction competition, nor to make improvements that may diminish the income 
of the grantee. The T'hompson tract of land, to which the ferry is annexed, is 
from a quarter to a half mile below the town of Vidalia. Suppose that a similar 
grant had been made half a mile below the city of New Orleans, could it be se- 
riously contended that no other ferry could be established within the three miles 
above that point, which the.city of New Orleans occupies. The mere state- 
ment of the case shows that the surrender of the power, if it can atall be made, 
is at least not to be presumed. The difference of population between New 
Orleans and Vidalia, does not affect the rule by which the case is to be decided. 
The legislature has given to police juries full power to establish ferries, when 
they deem it necessary or expedient. Whether the establishment of a ferry 
at Vidalia by the defendants, be a proper exercise of the discretion vested in 
them, is a question which we are not competent to decide. 
For the reasons assigned, it is ordered that the injuction be dissolved, and 
that there be judgment in favor of the defendants, with costs in both courts. 
It is further ordered that the rights of the defendants to recover from the plain- 
tiff, such damages as they may have sustained by the suing out and continu- 
ance of the injunction be reserved. 









































Lawrence, Syndic, ». Youne. 


In an action by the syndic of an insolvent to recover a tract of land claimed by a purchaser 
at a judicial sale, the plaintiff will not be concluded by the sheriff’s deed and return. He 
may show that the requisites of the law have not been complied with, though the defend- 
ant were an innocent purchaser, for a sound price, without notice, and previous to any suit 
to cancel the sale. Per Curiam: No forced alienation will divest the title of the defendant 
in execution, unless the forms of law have been complied with. One who exhibits a judg- 
ment, execution, and sheriff’s deed, makes out only a primé facie title. 

An execution having been levied on land belonging to defendant. he consented that it should 
be sold without the formalities of law, at a place where no bidders could be expected to 
attend, save one who had agreed with him to purchase it, and to whom it was adjudicated, 
for a price much below its real value. Six days after, defendant made a cession of his pro- 
perty to his creditors, Showing a large amount of debts, and little or no property. Held, 
that being insolvent at the time of the sale, and his property being the common pledge of 
his creditors, his consent to dispense with the forms of law, by which the value of the 
pledge was diminished, was a renunciation affecting the rights of others, and contrary to 
public order and good morals, and consequently void. C. C. 11. 


HE defendant appealed from a judgment of the District Court of Tensas, 
Curry, J., in favor of the plaintiff. 

Shaw, for the plaintiff. 

Sanders, Rowley, Frost, Dunlap and E. D. Farrar, for the appellant. The 
defendant, who was a purchaser without notice and for a fair price, from the ori- 
ginal purchaser at the sheriff’s sale, is protected by the judgment, execution 
and return, and sheriff’s deed. He cannot be affected by the frauds of others, 
nor by any irregularities in the sheriff's sale. 1 Mart. N.S. 388. 8 Ibid. N. 
38 
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Lawrence 5S. 342. 9 La. 305. 11 La. 48, 108, 408. 1 Story’s Equity, 373. 7 Dana, 


v. 
Youna. 


506. Any irregularities in the sheriff’s sale were cured by the agreement of 
the judgment debtor. If this agreement was fraudulent, it should have been 
attacked by the syndic of his creditors, by a revocatory action, within one year 
from the date of his appointment, which was not done. 

In this case the opinion of the court was delivered at the last term, at Alex- 
andria, by 

Buuuarp, J. The syndic sues for a tract of land as the property of his in- 
solvent, which he alleges was illegally sold at a pretended sheriff’s sale to one 
Bowman, and since transferred by him, and which has come into the possession 
of the defendant. He alleges that the sale has already been declared null and 
void as to Bowman. See Lawrence, Syndic, v. Bowman, 6 Rob. 21. The de- 
fendant sets up his title, and calls in his warrantors. His title rests upon the 
sheriff's sale ; and the question is, whether the original owner was divested of 
title by the proceedings in that case, as against the present defendant, a purcha- 
ser without notice. The whole matter in controversy is brought to our notice 
by a bill of exceptions in the record, taken to an opinion pronounced by the dis- 
trict judge. The question was submitted to him, whether the plaintiff, as syn- 
dic, could go behind the sheriff’s deed and return, and show that, in fact, the 
requisites of the law had not been complied with, though the defendants were 
innocent purchasers, for a sound price, without notice, and previous to any suit 
for the cancelling of the sale. The court ruled that the plaintiff might intro- 
duce evidence to that effect, drawing a distinction between conventional and ju- 
dicial sales, that in the latter even an innocent purchaser must see that all the 
forms of law are actually fulfilled, and cannot rely on titles apparently regular. 

This view of the law appears to us to be sound and correct. No forced alien- 
ation is valid, and divests the title of the defendant in execution, unless the forms 
of law have been complied with. It is true that he who exhibits a judgment, 
execution, and sheriff’s deed, makes out a primd facie title ; but if the regularity 
of the proceedings be contested, and it be shown that the forms of law were not 
complied with, the purchaser acquired no title, and could confer none upon his 
vendee. If the defendant in this case had sued out a monition, and the homo- 
logation of the sale had been opposed, on the grounds of nullities in the pro- 
ceedings which preceded the forced sale, it is clear the sale would have been 
annulled. It is by a compliance with legal forms that the consent of the owner 
to the sale by the sheriff is supplied, and without such forms the sheriff has no 
warrant to sell. The evidence before the court below, and now before us in 
the two cases by consent of parties, shows that there was no valid sale, and 
justifies the judgment rendered by the court below. The judgment of the 
District Court is therefore affirmed with costs. 

A rehearing having been allowed in this case on the question, whether the 
irregularities in the sheriff’s sale were cured by the agreement of the judg- 
ment debtor, the opinion of the court was pronounced, at the present term, by 

Rost, J. This case has been decided in part by the late Supreme Court, 
and the only question presented to us on the rehearing is, whether the irregu- 
larities in a sheriff’s sale may not be waived by the judgment debtor. The rule 
laid down on that subject in the 11th article of the Louisiana Code, is clear and 
free from ambiguity. ‘Individuals may renounce what the law has established 
in their favor, when the renunciation does not affect the rights of others, and is not 
contrary to public order or good morals.”” The judgment debtor in this case 
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clearly comes within the first of these exceptions, and we think within the 
others also. His land*was seized under execution, and he consented that it 
should be sold without the formalities of law, and at a place where no bidders 
could be expected to attend, save the person who had made an agreement with 
him to buy it, and to whom it was then and there adjudicated, at a price much 
below its real value. Six days after this sale, the judgment debtor made a sur- 
render of his property to his creditors, and filed in court a schedule showing a 
large amount of debts, and little or no property to satisfy them. He was mani- 
festly insolvent when the sale took place; his property was then the common 
pledge of his creditors ; and any renunciation by which the value of that pledge 
was diminished, must be held to be void and of no effect. 

The nature of the deed by which the present defendant acquired the land, 
would go far to satisfy us that he had notice of the defects of the title; but 
whether he had, or not, the nullity of the sheriff’s sale must be fatal to him. 

Judgment affirmed. 





KrrkKLAND v. THe New Orzteans Gas Licut anp BANKING 
ComMPaANY. 


Where property has been sold by a wife, with the concurrence of the husband, the sale can- 
not be annulled on the ground that the property belonged tothe community. The husband 
having concurred in the sale, it must be regarded as their joint act, and binding on both. 

Where the purchaser of an immovable is in possession under a conveyance not void upon its 
face, in orderto annul the sale for fraud, recourse must be had to a direct action. The ques- 
tion of fraud cannot be inquired into collaterally,*in proceedings commenced by a seizure- 
But this rule does not apply to the sale of moveables. C. C. 2415. 


PPEAL by the defendants from a judgment of the Court of Rapides, Boyce, 
J. Hyman and Waters, for the plaintiff. Brent and O. N. Ogden, for the 
appellants. 

The judgment of the court was pronounced by 

Kine, J. This suit was commenced by an injunction to arrest the execution 
of a fiert facias, on the ground that the property seized under the writ belonged 
to the plaintiff, and not to the judgment debtor. 

In February 1843, Spurlock conveyed to his wife, by public act, his plantation, 
slaves, and a large quantity of moveable effects, for $33,305, which was its esti- 
mated value, ascertained by sworn appraisers called for the purpose. The con- 
sideration of the sale is stated to be, to replace the paraphernal and separate pro- 
perty of the wife, alienated by the husband during the marriage, which amoun- 
ted to $10,950. The residue of the price the wife retained in her hands, by 
the terms of the contract, to be applied to the discharge of the mortgage debts of 
her husband, next in order after her own. On the 17th of December, 1844, 
Spurlock’s wife, assisted by her husband, sold, by act under private signature, 
to the plaintiff, Kirkland, a large quantity of moveable property for the price 
expressed in the deed, of $4,900, the receipt of which was acknowledged. 
The sale was accompanied by a delivery of possession, but the act does not ap- 
pear to have been registered. The New Orleans Gas Lightand Banking Com- 
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Kiexrayp pany, being judgment creditors of Spurlock, issued a fiert facias, under which 
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New ORLEANs 


the sheriff seized, on the 21st of December, 1844, the greater part of the pro- 


Gas Lieut axp perty embraced in this last conveyance, and this writ has been enjoined. 
_Banxine Com 
PANY. 





The defendants allege that the sale from Spurlock to his wife is illegal and 
void upon its face ; that the effects sold by Spurlock’s wife to the plaintiff belonged 
to the community, could not be sold by the wife, and were liable to seizure for 
her husband’s debts ; and, finally, that the sale to the plaintiff was fraudulent, 
simulated and void. The plaintiff contends that his title to the property seized 
cannot be collaterally questioned, by commencing with a seizure; but that the 
defendants should have resorted to a direct revocatory action, for the purpose 
of setting it aside. 

The question of the legality of the sale from Spurlock to his wife does not 
properly present itself in this case, and need not be discussed ; for, admitting it 
to be invalid as contended for, and that the property conveyed to the plaintiff be- 
longed to the communinity, the conveyance was made by the wife, with the 
concurrence of her husband, and must be regarded as their joint act, bind- . 
ing upon both, if otherwise valid. 

With regard to immovables it has been repeatedly held that, when a person 
is in possession under a conveyance, not void upon its face, the question of fraud 
cannot be inquired into collaterally, by commencing with a seizure. 14 La. 
426. 13 La. 553. There are obvious reasons why the’rule which has obtain- 
ed in relation to real property, is wholly inapplicable to moveables in a case like 
this. The title to the former is required to be in writing and registered, which 
gives notice to third persons, who may enquire into its character and validity, 
and within twelve months institute a revocatory action. Civil Code, art. 2415. 
The sales of moveables are not required to bein writing. Civil Code, art. 2416 
They pass by verbal transfers, and creditors are furnished with no means of as- 
certaining the title and the character of the possession by which they are held. 
When the sale is by private act unrecorded, as is the case in the present in- 
stance, the contract itself is unknown to the creditor, and the law cannot cer- 
tainly require, that he should institute an action to annul a transfer, of whose 
nature and even existence he is ignorant, before attempting to enforce his judg- 
ment upon the property which it professes to convey. It is the constant prac - 
tice in suits commencing by attachment, to seize property in the hands of third 
persons claiming to be owners, and to test the right of ownership in that litiga- 
tion. It has never been contended that, in such cases, the creditor should re- 
sort to an action for the purpose of annulling the title of the third possessor, 
before attaching the property in the hands of the latter; and yet the reasons 
which would suggest the prepriety of the revocatory action in the one case are 
equally applicable to the other. 

The judge below instructed the jury that, “if they were of opinion, from 
the evidence, that the articles sold were placed in the possession and under the 
control of the plaintiff, before the seizure, they ought to find for the plaintiff.” 
‘«‘ That the law is, even in cases of contracts made in fraud of creditors, when 
delivery attends or follows the contract, that the creditors of the vendor must 
respect the possession of the purchaser, and their remedy is to have the con- 
tract set aside first by an action of revocation.” Under these instructions the 
jury found for the plaintiff. We think that the judge erred in his charge, and 
should have instructed the jury that, they could enquire into the origin and 
character of the transfer and possession from Spurlock and husband to the 
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plaintiff, and that if they were of opinion, from the evidence, that the act was Kirxtawp 


fraudulent or simulated, they ought to find for the defendant. 


wife Were on the eve of absconding from the State, and of removing their slaves 
and other portable effects to Texas. The sale was made on the 17th of Dec., 
and, on the 2lst of the same month, the date of the seizure, they had disap- 
peared, and all of the property which they had left behind was claimed by the 
plaintiff. This property had not been removed from the plantation at the date 
of the seizure. They had conveyed the whole of their moveable effects, leaving, 
. as it appears, other creditors to a large amount, unsatisfied. With this evidence 
before us, we cannot determine whether the verdict of the jury was founded 
upon the charge of the judge in relation to the respect due to the possession of 
the plaintiff, or to their convictions, from the evidence, that the transfer was not 
fraudulent or simulated, but had been entered into in good faith. It therefore 
becomes necessary to remand the cause, for the purpose of being proceeded 
with in accordance with the principles announced in this opinion. 

The judgment of the District Court is therefore reversed, and the cause re- 
manded for further proceedings according to law ; the appellee paying the costs 


of this appeal. 





Spurtock v. MaInER. 


Plaintiff’s husband conveyed to her a plantation, slaves, and moveables, appraised at a certain 
sum. The act recited that, it was made in order to replace an amount of paraphernal property 
converted by the husband to his own use, equal to about one-third of the estimated value of 
that conveyed to her; that the wife, being, for the amount of her paraphernal property, the 
oldest mortgage creditor of her husband, accepted, with a reservation of her mortgage rights 
against the subsequent mortgage creditors of her husband, it being expressly stipulated 
that the conveyance should be regarded as null, if its effect should be to extinguish her 
rights as first mortgage creditor; and that the difference between the amount of her para- 
phernal claim and the appraised value of the property, is detained by her to discharge the 
other mortgages on the property. The act declares that the wife thereby assumes the ad- 
ministration of the property. A jadgment creditor of the husband having seized a portion 
of the gathered crops made on the plantation by the wife, she enjoined the execution: 
Held, that the contsact was one of sale; that being between a husband and wife, and not 
included in any of the exceptions mentioned in art. 2421 of the Civil Code, it is, as to third 
persons, absolutcly null ; that the stipulation by the wife in relation to the amount to be ap- 
plied to the discharge of the subsequent mortgages, whether she be considered as having 
thereby bound herself personally to discharge them, to the amount of the excess of the 
appraised value over her claim, as a part of the price, or not, would be separated from the 
rest of the contract, and being illegal, vitiates the whole ; that if the wife be considered as 
having contracted a sale and bound herself personally to discharge the mortgages as a part 
of the price, the stipulation is prohiblted by art. 2421 of Civil Code, which declares that a 
wife cannot bind herself for her husband, or conjointly with him, for debts contracted by him 
before or during the marriage ; that if considered as not having relinquished her mortgage 
nor bound herself personally, the contract is illegal, as its effect would be to entitle her to 
receive the fruits and revenues of property of three times the value of her debt, and which 
would otherwise have been received by the husband as a fund for the payment of his credi- 

tors, while the whole capital of her claim would be reserved as an anterior incumbrance ; 
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Spurtock 


SUPREME COURT OF LOUISIANA, 


’ and that the sale, being absolutely null as to thirdjpersons, the property never ceased to be 
community property, and was liable to seizure by any creditor of the husband, wis re- 
sorting to a direct action to annul the sale. 


PPEAL from the District Court of Rapides, King, J. 
The judgment of the court was pronounced by 

SLIDELL, J. On the 13th February, 1843, James D. Spurlock executed a 
notarial act, which was duly recorded on the following day, in favor of his wife, 
the present plaintiff, by which he conveyed to her a plantation in the parish of 
Rapides, with its buildings and improvements, and also a number of slaves, and 
certain furniture and other moveables. After describing the property and sta- 
ting it to be the property of the vendor, he declares that he had caused a sworn 
appraisement of it to be made, by appraisers chosen by himself and wife, who 
had valued it at $33,305, which appraisement is annexed to the act. He then 


declares that he has received and converted to his own use, of the paraphernal 


property of his wife, the sum of $10,950; and to show the manner and form in 
which said moneys had been received, he refers to certain acts which are stated 
to be of record in the office of the parish judge of that parish, and gives their 
respective dates ; the acts, however, are not annexed. The wife then declares 
that she has a legal mortgage on all the real property of her husband for the 
restitution of these sums, to have rank and effect as evidenced by said acts so 
recorded. The husband then declares that, in order to replace the effects of 
his wife so alienated by him, he sells and delivers to her the said lands, slaves, 
and moveables, to hold the same, to her, her heirs and assigns, for ever. The 
wife then accepts and stipulates as follows : ‘‘ Now the said Eliza Spurlock doth 
accept this sale and transfer in and for consideration of the sum of $33,305. To 
the extent of the sum of $10,950, she is the oldest mortgage creitor of said J. 
D. Spurlock, and she accepts with the express reservation of her [rights of 
mortgage against all posterior mortgagees of her said husband, it being expressly 
stipulated that this act is to be regarded as null, if, by the acceptance of a trans- 
fer of this character, her rights are to be regarded as extinguished, and persons 
holding subsequent rights on the property may exercise an hypothecary action 
free from hers, as an anterior incumbrance. The balance of the consideration, 
to wit, the sum of $22,355, the said Mrs. Eliza Spurlock retained in her hands, 
to discharge the next oldest mortgage creditors of her said husband to said 
amount. : 

“* And now the said Spurlock, J. D., doth covenant and agree to and with the 
said Mrs. E. Spurlock, that he will warrant and for ever defend the above 
described premises, against the claim or claims of all persons whatever, his 
own heirs and assigns. And now the said Mrs. E. Spurlock declared that, she 
does by these presents resume the administration of the above described pro- 
perty, as her separate paraphernal effects. The production of, or mention herein 
of, any certificate of mortgages, is waived and dispensed with.” 

The act contains no recital of the names of, or amounts due to, the mortgage 
creditors. In September, 1844, more than a year having expired, Mainer, a 
judgment creditor of Spurlock’s, the husband, caused the land and crops to be 
seized under a fieri facias, but subsequently released the land, retaining the 
seizure upon the gathered crops only. The plaintiff, who had previously noti- 
fied the sheriff of her title under the notarial act, and made a formal notarial 
protest against the parties, then sued out a writ of of injunction against the 
sheriff and Mainer, alleging her title by the notarial act and her separate admin- 























OCTOBER, 1846. 


istration, and praying for the usual relief. To this the defendant, Mainer, an- 
swered, by a general denial. 

At the trial of the cause the plaintiff offered in evidence the act of sale from 
her husband, the inventory and appraisement, and certificate of their having 
been recorded ; also an admission that the cotton seized was produced on the 
plantation, and by the labor of the slaves so conveyed. She also proved that 
she had been living on the plantation since the date of the sale‘ that the pro- 
perty was assessed for taxes in her name! that the accounts of the commission 
merchant, to whom the crops had been consigned since the sale, were kept in 
her name ; and that the cotton going from the plantation since that date had 
been marked with her initials. She gave no proof of the alleged indebtedness 
of her husband to her, as stated in the sale. On the part of the defendant it 
was proved that, the husband continued to live at the plantation, with his wife 
and family, as before ; that the husband appeared to take the same interest in 
the management of the plantation as before the sale, there being however an 
overseer upon the plantation; and that the husband apparently exercised the same 
superintendance as owner, making puschases of the usual necessaries of cloth- 
ing for the slaves, &c. The court below gave judgment perpetuating the in- 
junction, and the defendant has appealed. 

A very strange and annomalous instrument is here presented ; evidently con- 
taived for the purpose of a fraud, it does and undoes in the same breath. It 
purports to be a dation en paiement up to the sum of $10,950 for para 
phernal claims, for which the wife declares herself to be the oldest mortgage 
creditor; and, in the very same sentence, declares that she accepts the sale 
with the express reservation of her rights of mortgage against all posterior mort- 
gagees of her said husband, and expressly stipulates that the act of sale is to be 
regarded as null, if, by the acceptance of a transfer, her rights are to be regard- 
ed as extinguished, and persons holding subsequent rights may exercise an hy- 
pothecary action, free from hers, as an anterior encumbrance. One thing is 
certain—either her paraphernal claims were not intended to be satisfied and 
paid by this sale, or they were so intendej to be. On either hypothesesis we 
have come to the conclusion that this sale is an absolute nulity on its face, as 
against third persons. This conclusion results from the application of a few 
familiar principles, established by the positive legislation of our Code. The 
law, from wise considerations upon which it would be superfluous to enlarge, has 
thought proper to declare husband and wife incapable of contracting with each 
other during the marriage, except only in certain specially enumerated cases. 
The incapacity is the general rule. Can the case before us be brought within 
the exceptions ? 

This is a contract of sale. It has not only the form of a sale, but is expressly 
declared to be so, by the contracting parties. Article 2421 of our Code declares 
that a sale between husband and wife can take place only in the three following 
cases : 

1st. When one of the spouses makes a transfer of property to the other, 
who is judicially separated from him or her, in payment of his or her rights. 

2d. When the transfer made by the husband to his wife, even though not 
separated, has a legitimate cause, as the replacing of her dotal, or other effects, 
alienated. 

3d. When the wife makes a transfer of property to her husband, in payment 
of a sum promised to him as a dowry. 
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Sruntock There being no judicial separation in this case, this sale either falls under the 


a a 


second exception to the general disability,or else has no legal existence as against . 
third persons. Now, under the first hypothesis above stated, that the parapher- 
nal claims of the wife were not intended to be satisfied by this sale, it is mani- 
festly an absolute nullity as against third persons; for to make that satisfaction 
only, were these parties authorized to enter into the contract of sale, by the ex- 
ceptional prouision above stated. If, however, it be possibie to reconcile the 
complicated and anomalous stipulation of these parties with regard to the pay- 
ment of the wife’s claim, with a fair construction of this exceptional provision, 
there still remain other objections to this sale, which create, in the opinion of 
the court, insurmountable obstacles to the plaiutiff’s success. 

There are but two interpretations which can be given to that part of the act 
which stipulates as to the mortgage creditors of the husband. One is that, by 
this act she promised and assumed, as part of the price, that she would dis- 
charge the next oldest mortgage debts of her husband, to the amount of $22,- 
355. The effect of such a stipulation we shall first consider, observing that this 
is the interpretation which the plaintiff's counsel gives to this act. Article 2421 
being exceptional to the general disability, parties acting under it must keep 
themselves strictly within the exception. In the present case, the contract 
over-steps the law. It has a two-fold aspect, and a two-fold consideration. It 
sells property, valued by their own appraisers at $33,305, not simply to replace 
her paraphernal effects, but upon consideration also, under the interpretation 
which we are now applying, that the wife shall discharge the next oldest mort- 
gage debts of her husband, to the amount of $22,355. Now here the parties 
have positively transgressed a clear prohibition of the Code. The wife, whether 
separated in property by contract, or by judgment, or not separated, cannot bind 
herself for her husband, nor conjointly with him, for debts contracted by him 
before or during the marriage. Civ. Code, art. 2412. 

This contract is one and indivisible. Human ingenuity cannot separate its 
provisions, ‘without leading to results which would be monstrous, not only as far 
as creditors are concerned, but even as to the other contracting party. We 
éannot say that the contract is good so far as the wife is reimbursed, and void for 
the liability which she has unlawfully assumed towards the husband’s creditors. 
This would leave her with an estate worth $33,305, for a consideration of 
$10,950, under a contract expressly made in consideration of a price of $33,305. 
We cannot select for the wife a portion of the prpperty, up to the value of her 
claim, at our own arbitrary discretion, and restore the residue to the husband, 
cancelling the wife's liability for the residue of the price. The contract was 
entire; a sale of an entire estate, for an entire consideration; and yet two 
thirds of that consideration contracted in violation of an express legal prohibition, 
and consequently ab initio null and void as to the third persons. The nullity 
then is such, from its nature, as to contaminate the whole contract. The na- 
ture of the sale is such that it cannot subsist, but by the validity of all its parts ; 
necessarily, therefore, the nullity of one portion draws with it the nullity of the 
whole. 

The plaintiff’s counsel, while he admits that the intent of the instrument was 
that she should assume her husband’s debts, defends it on the ground of neces- 
sity, the property being encumbered by mortgages. Such a consideration can- 
not excuse the violation of an express legal prohibition, even if the necessity ex- 
isted. But the necessity did not exist, because the law authorized her to bring 
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“There are more than fifty slaves conveyed by this deed, which are valued in the 
appraisement at $18,660. This property was susceptible of division, and was 
much more than sufficlent to pay her claim; or, even if she had taken a sale 
from her husband of a portion of these slaves up to the value of her claim, her 
equity, as creditor by a first mortgage, which she alleges herself to be, would have 
amply protected her against the attack of a subsequent mortgagee. 

We have thus considered this case, upon the interpretation invoked by the 
plaintiff as the true meaning and intent of the instrument; and, viewed in that 
light, we have seen that it is void. But if we are to give itany other interpre- 
tation, there is but one other which we can adopt, and that is that, as to the 
$22,355, of mortgage claims, being the residue of the consideration of this sale, 
she did not intend personally to assume their payment, but to take the property 
subject to them, with a condition that, in.the event of the property being seized 
by the subsequent mortgagees, her mortgage, in its full force. should revive and 
take its precedence. It is not surprising that she should not have claimed this 
interpretation, as, upon analyzing the sale upon this construction, it involves an 
inherént turpitude. 

What is the true practical effect of such a contract? First, that the wife's 
mortgage is not really intended to be paid by the sale; and secondly that, though 
theinterest on the wife's claim, even if it had been judicially ascertained, could 
not possibly have exceeded eight per cent, she, by this arrangement, would re- 
ceive the entire revenues of an estate, which the act of sale and the sworn ap- 
praisement, declared to be worth $33,305. Assuming these revenues to be 
worth an amount equal to the highest rate of lawful interest on that capital, a 
yearly sum of more than $2500 is thus put by this conttact into the pocket of 
the wife, and the entire capital of her claim of $10,000 reserved as an anterior 
incurmbrance, to be held over the husband's creditors; for the act expressly 
declares the property thus acquired to be paraphernal, and stipulates for the 
wife the separate administration, that is, reserves the fruits and revenues to her 
separate reception and use. The fruits and revenues, in the absence of this 

“gale, would have been received by the husband, and have furnished a fund for 
the payment of his debts,. 

Such being the practical operation of this contract, what is to be its legal 
effects? Is it yalid, or is it absolutely null as to third persons? The only right 
to make a sele at all by the husband to his. wife, is found in the oxceptional 
article already cited. The law created that.exception to enable the husband to 
protect, the interest of the wife, honestly; but for nothing else. The cause 
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converting an authority, given only to sécute ‘honestly and fairly the rights of 
the wife, into a weapon to strike down the rights of her husband’s creditors. 

The contract iti this cde is not to be assimilated to a contract fraudulent 
against creditors, but made by parties not affected by a legal incapacity to con- 
tract. Yet, even in such a case, where the fraud was patent upon the face of 

) instrument, creditors have been allowed to procegd by a direct seizure, 
é resort to the revocatory action. 13 La. 553. 

From what we have said, the solution of the question presented by the in- 
junction, that is, whether the defendant had a right to seize the property in 
dispute, obviously follows. The sale of the plantation and slaves being abso- 
lutely null and void as to creditors, by reason of the legal incapacity so to con- 
tract, the title of the plantation and slaves, as to creditors, never passed out of 
James D. Spurlock. It remained community property ; and its gathered crops, 
the subject of the seizure, were community property, and were lawfully seized. 
When a contract is thus absolutely, and ab initio, void on its face, as to third 
persons, the complaining creditor cannot be driven to an action to have the nul- 
lity judicially declared. When a title is thus void, it cannot be a basis of pre- 
scription. See Pothier, Procedure Civile. Part 5, chap. 4, arts. 1 and 2. Jbid., 
Dela Prescription. Part1,chap. 3, §1. Also Civil Code, articles above cited, 
and arts. 1784, 2360, et seq. ' 

It is therefore decreed that the judgment of the court below be reversed ; and 
it is further decreed that the injunction be dissolved, and that there be judgment 
in favor of the defendants, with costs in both courts. 

Waters, for the plaintiff. Brent and O. N. Ogden, for the appellant. 
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Bres, Executor, v. Boorn. 


To entitle) a plaintiff to sequester mortgaged property, on the ground of his apprehension 
that it will be removed out of the State before he can have the benefit of his mortgage, he 
must make oath to the facts which induce his apprehension. C, P. 275,§6. Itis not suffi- 
cient to swear that he apprehends the removal. The stat. of 20 March, 1839, s. 6, has not 
dispensed with this requisite of the Code of Practice. 

The surety in a sequestration bond must reside within the jurisdiction of the court which 
grants the writ. Where the surety is a non-resident, plaintiff cannot cure the defect by 
substituting afterwards a sufficient surety. 


PPEAL fom the District Court of Caldwell, Wilson, J. 

McGuire and Ray, for the appellant. The affidavit is sufficient. Lea- 
venworth v. Plunkett, 7 La. 243. 1 Robinson, 531. 10 Ibid. 147, 152. If the 
surety was insufficient, plaintiff should have been allowed to substitute another. 
1 Mart. N. S.185. 6 Ibid. N.S. 673. I0 La. 447. 3 Rob. 440. 9 Ibid. 55. 
If sufficient grounds appear on the face of the papers to authorize a new seques- 
tration, the first should not be set aside. 3 Mart. N. S. 481. 7 Ibid. N. S. 406. 

Downs and Garrett, for the defendant. The affidavit was insufficient. 
5 Mart. N. S, 43. 14 La. 267. 4 Rob. 462. ° The surety not residing within 
the jurisdiction of the court, was not such as the law requires; and this defect 
could not be cured by the substitution of another, after the sequestration was 
jssued. Civil Code, arts. 3011, 3033. Code of Practice, art. 276. 14 La. 245. 

The judgment of the court was pronounced by 

Suet, J. The sequestration in this case was properly dissolved. ist, 





inom the ‘plaintiff did’ not set forth i his affidavit, either directly or by 
reference to the allegations of the which induce, his appre- 
hension that the mortgaged property ‘will: be removed, as requifed by the 6th 
clause of article.275, of the Code of Practice, which requisition, applicable to a 
case of this nature, we do not consider as dispensed with by the act of 1839, 
Clark v. Glover, 14 La. 266. 2d. Because,.the: surety on the sequestration 
bond was not resident within the jurisdiction of the court, and this defect was 
not cured by the subsequent offer of a new ast * Gossett v. Cashel, 14 La. 
246, 

The appellee asks an amendment of the judgment as regards two allowances 
made to the sheriff, with privilege on the property sequestered. These orders 
form no part of the judgment rendered against the plaintiff, from which the 
plaintiff has appealed. They are separate and independent decrees or orders, 
made in favor of the sheriff, who is not before us as appellee, and against the 
property sequestered. Moreover, the record does not show them to be orders 
rendered contradictorily with the plaintiff. They appear te have been made 
_on the er parte application of the sheriff; and, as regards the plaintiff, we are 
without evidence to test the necessity or correctness of the charges. 
sy 3 Judgment affirmed. 


aes 





Hanpy v. Steriine, Under-Tutor. 


Where a judgment for a separation of property, though susceptible of execution, remained 
unexecuted till the marriage was dissolved by the death of the wife, it must be considered 
as null, and the community as unaffected by it. C. C. 2402. The judgment of separation 
is null, not only as to creditors, but between the parties themselves. 

PPEAL from the court of Probates of Ouachita, Sharp, J. Purvis, for 
the appellant. R. W. Richardson, forthe defendant. The judgment of 

separation isa nullity. Civ. Code, arts. 2402, 2403. 11 La. 521. 1 Rob. 431. 
The judgment of the court was pronounced by 
Supert, J. The plaintiff alleges that, having married his wife Harriet, 

the mother of the minors, represented by the defendant as under-tutor, she 

subsequently obtained a judgment of separation of property, and that some 
years thereafter he paid sundry sums of money on her account, which he now 
claims from her estate: The under-tutor answered by a general denial. At 
the trial the plaintiff offered in evidence the record of the suit of Harriet Han- 
dy against her husband, by which it appears that a judgment of separation of 
property was rendered, in the year 1831. By this judgment it was decreed 
that, ‘she be separated.in property from her husband, and that she have full 
administration of her separate property; that she recover of her husband cer- 
tain slaves,” (which, in her petition, she had alleged she acquired by donation 
from her mother,) ‘‘and that they be set apart as her separate property.” It 





, 

* On the trial of a motion to dissolve the sequestration, plaintiff offered to substitnte a new 
surety, residing in the parish, to be bound for any damage which had or might occar in con- 
sequence of the issuing of the writ; but the offer was rejected as coming too late. 





was alleged by the wife it ile spetition ‘that, these slaves were in the joint pos- 
session of herself and husband; and by an act of purchase, which also appears 
in that record, the slaves appear to have been bought in the joint name of the 
husband and wife, though by an instrument under private signature, subsequent- 
ly executed, the husband acknowledged that he had received them as her pa- 
raphernal property, and had himself paid no part of the price. There was no 
evidence to show that this judgment had ever been executed, either by process 
of execution, or by an authentic act. 

It appears by the evidence that the monies alleged to have been paid by the 
plaintiff, were paid to certain mortgage creditors, holding mortgages on a plan- 
tation, which, although it is not 80 expressly alleged or proved, we infer from 
the record, Was acquired by thé wife by purchase during the marriage, and af- 
ter the decree of separation ; and we'shall so assume the case to be, in our 
present inquiry. 

By art. 2402 of the Civil Code, it is declared that, ‘‘ the separation of property, 
although decreed by a court of justice, is null if it has not been executed by the 
payment of the rights and claims of the wife, made to appear by an authentic 
act, as far as the estate of the husband can meet them, or at least by a bond fide 
non-interrupted suit to’obtain payment.” As the judgment in this case was ~ 
that, the wife recover of the husband, with costs, the slaves mentioned in the 
judgment, the apparent title of which was in their jointnames, and of which the 
possession was allegéd to have been joint, it was a judgment susceptible of and 
requiring execution, and should have been executed by a writ of execution and 
possession, or by an authentic act. No such writ appears to have been executed 
or even to have issued, no authentic act was passed, nor is the jutgpeat even 
shown to have been notified to the husband. 

But it is said that the nullity proceeding from non-execution, is a nullity as 
against creditors only. ‘The Code has made no distinction between creditors and 
the parties themselves, in article 2402. Weare not aware of any other article 
restricting the generality of the termsthere used; and we find that under the 
Code Napoléon, which, with some modifications not pertinent to She present en- 
quiry, contains a similar provision, the nullity is considered gs “existing between 
the parties, as well as with regard to creditors. Toullier, Vol. 13, title 5, chap. 
11, § 74, &c. Pailliet, Code Civil, and notes on-atticle 1444 of the Code Nap. 

From thb.date of this judgment of separation till the alleged payments for 
which the husband asks relief, a periéd of ten years intervened. During that 
entire period the judgmentrefmained unexecuted ; and, so far as the record in- 
forms us, so remained till the dissolation of the marriage, by the death of the 
wife. We have no hesitation in saying, under these circumstances, that the 
judgment of separation must be regarded as a nullity ; that we have no evidence 
ofadissolution of the community ; and that the property acquired by the wife, after 
the separation was decreed, must be considered as community property, and the 
mortgages created upon itas community debts, and their payment by the hus- 
band as made on*account of the community, and therefore not forming a basis 
for the present suit. Judgment affirmed. 
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Srrovup et al. ». Humpue, Sheriff, et al. 


Where the value of property seized under a fi. fa. from a parish court, exceeds the amount 
to which its jurisdiction is limited, an injunction may be obtained, by one claiming to be 
owner of the property, from a District Court. 


PPEAL from the District Court of Caldwell, Willson, J. McGuire and 
A Ray, for the appellants. Mayo, for the defendants. 

The judgment of the court was pronounced by 

Suspeu., J. The sheriff, upon executions from the Parish Court against 
William Stroud, having seized certain slaves, the plaintiffs instituted, in the Dis- 
trict Court for the parish of Caldwell, two suits against the sheriff and seizing 
creditors, and obtained writs of injunction, by which the execution of these 
Writs respectively was enjoined. Among other grounds, some of which are 
peculiar to a portion of the plaintiffs, and which it is unnecessary to notice, the 
plaintiffs allege that the property seized is not the property of William Stroud, 
the defendant in execution, but of themselves, as heirs of their mother, who 
acquired the slaves by inheritance from her father. The plaintiffs also claim 
damages for the illegal seizure and slander of title, and pray for the restoration 
of the property, and to be quieted in their title. They allege the value of the 
slaves to be at least $1500. The two suits have been consolidated, and are pre- 
sented to this court in one record, upon appeal from orders of the court below, 
dissolving the injunctions. 

The plaintiffs had a right to resort to the jurisdiction of the District Court, 
although the executions issued from the Parish Court. See the case of Mc- 
Donogh v. Doyle, 9 Rob. 303. 

The objections that, the names of the parties in the suit in the Parish Court, 
and the titles of those suits, are not sufficiently stated in the bonds, are untena- 
ble... The plaintiffs in the judgment, as well as the sheriff, are named as obli- 
gors; and the recital of the writs, aided by the references to the petition of 
injunction, abundantly designate the process enjoined, and the suits in which 
such process issued. The injunctions were improperly dissolved, and must 
abide the final decision of the suits on the questions of title. 

. It is therefore decreed that the judgments appealed from be reversed ; the 
injunctions thereby dissolved to remain in full force, as though said judgments 
appealed from had not been rendered, and to abide the final decision of said 
consolidated causes on the merits; the appellees paying the costs of this appeal. 





Copiey v. Ross et al. 


No appeal will lie from a judgment on a claim for three hundred dollars, on which no interest 
had accrued before the commencement of suit. The fact of the plaintiff’s claiming interest 
from a previous period, if the demand be manifestly fictitious, will not entitle him to an 
appeal. ' 

PPEAL from the District Court of Ouachita. A judgment as to one of the 
defendants was rendered by Willson, J., and the cause, was subsequently tried 
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as to the other defendant before Curry, J. The plaintiff appealed from both 
judgments. 

Copley, appellant, pro se. Heydenfeldt, on the same side. Baker, Sharp, 
McGuire and Ray, for the defendants, 

The judgment of the court was pronounced by 

Supe.t, J. This suit is brought to recover the amount of a fee, alleged to 
have become due by the contract of Ross, in his capacity of under-tutor of a 
minor, with Downs & Copley, attorneys at law, who subsequently transferred 
their partnership claim to the plaintiff, one of the partners. The original peti- 
tion, which was filed in February, 1844, alleged that Downs § Copley were, by 
agreement, to receive the same fee as should be charged by McGuire, another 
attorney also employed in the cause; and that the fee charged by McGuire was 
either two hundred, or two hundred and fifty dollars. The petition asked judg- 
ment for that amount, without interest. By an amended petition the plaintiff 
alleged that he had since been informed that McGuire charged $300, and that 
as, according to the contract, Downs & Copley were to be allowed the same fee, 
he, therefore, prayed for judgment for $300, but not for interest. Subse- 
quently the plaintiff again filed an amended petition, in which, reiterating the 
allegation that by the agreement Downs & Copley were to have the same fee as 
might be charged by McGuire, he avers that McGuire charged $300, and took 
in payment from the defendants their note for $300, dated 13th January, 1844, 
and bearing interest at ten per cent, from date till paid; that he is therefore 
entitled to $300, with interest at ten per cent per annum from 13th Jan. 1844. 

The agreement to pay the same fee to Downs & Copley as should be charged 
to McGuire, which is the basis of the plaintiff’s suit, cannot carry with it a lia- 
bility for the ten per cent interest. The agreement of the defendants with 
McGuire, to pay him ten per cent interest for the time which he chose to allow 
them, when, on settling with them, he took their note, payable at a future day, 
is a contract eptirely independent of the charge itself of $300. From the con- 
tract between these parties and the charge of McGuire as alleged, there arose 
a liability for $300, upon which no interest could accrue anterior to this suit, 
without either an express stipulation for interest, or a putting in default, neither 
of which is alleged. On the face of the petition, the claim for interest is a mere 
empty assertion, not only unsustained by any allegations justifying such claim, 
but repugnant to the thrice repeated allegation, that the plaintiff was, by argree- 
ment, to have the same fee as should be charged by McGuire. His charge 
was $300, and the stipulation for interest was a new agreement independent of 
that charge, and the consideration of which was, not the professional services, 
but an indulgence granted by McGuire to his debtors. 

If we look beyond the allegations of the petition to the evidence adduced, the 
claim for interest, from January, 1844, is still found to be a mere groundless 
assertion. 

An assertion, made under such circumstances, is not a foundation for the 
jurisdiction of this court; and it is our duty to apply in this case the principle 
invoked by the defendants, and sanctioned by repeated decisions of our prede- 
cessors, that this court must refuse its jurisdiction, when the excess of the 
sum claimed over $300 is manifestly a fictitious demand. See 16 La. 184. 
3 Rob. 143. 9 Ibid. 153. Appeal dismissed. 
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Watt v. Bry et al. 


Where interrogatories ordered to be answered by a party, were not served on him in conse- 
quence of the belief of the clerk that the acts of his counsel had dispensed with the neces- 
sity of a service, and the court refuses to order them to be taken for confessed, time should 
be allowed to enable the party propounding the interrogatories to obtain an answer. 

Where the endorser of a note, before maturity, writes on it @waiver of protest, he cannot re- 
lieve himself from the effect of his agreement, on the ground that the waiver was without 
consideration. Per Curiam : The holder may have regulated his conduct, in not protesting 
the note, by the endorser's waiver ; and to relieve the latter, would be to sanction a breach 
of good faith. 

Where the endorsers of a note, write on it, before maturity, “‘ We hereby waive protest, and 
acknowledge ourselves as fully bound for the within note as if the same was regularly pro- 
tested,” it is a waiver of protest and demandof payment, the words “regularly protested” 
importing a protest made on due demand; but it does not dispense with notice. Such 
agreements must be construed strictly. 

Where it is proved that, by a verbal agreement between the payee and endorsers of a pro- 
missory note, the endorser was to be heid responsible only in case payment could not be ob- 
tained from the maker, the indorser must be regarded as a surety, and he is not entitled to 
the strict notice required to charge an indorser under the commercial law. 


PPEAL by the defendant Hamilton, from a judgment of the District Court 
of Ouachita, Curry, J. 

R. W. Richardson, for the plaintiff. The interrogatories not having been 
served on plaintiff's counsel, could not be taken for confessed. Stat. of 10th 
February, 1843. 12 La. 600. The waiver of protest should be construed in 
conformity with the provisions of the Civil Code, arts. 1940, 1941, 1945, 1946. 
It should be construed in the sense in which the person making the promise be- 
lieved the opposite party to have actepted it. 9 Rob. 308. 

Garrett, for the appellant. The waiver extended only to the pretest—not to 
the demand and notice. A waiver must be express and speciaf. 4 Mart. N. 
S..126. Chitty on Bills, p. 390, and cases cited in notes 2, 3. Ib. pp. 466, 485. 
Story on Promissory Notes, p. 272. Union Bank v. Hyde, 6 Wheaton, 592. 

The judgment of the court was pronounced by 

Suipett, J. The defendant Hamilion was sued as endorser. In his 
answer he alleges that the plaintiff is not the true owner of the note, but that it 
belongs to one Burr, who expressly agreed with the respondent and the prior 
endorser, that he would take steps to make the money out of the makers before 
taking any proceedings against the respondent, and that he would only look to 
the respondent in case he was unable to make the money out of the makers; 
that the endorsement was made on these conditions; and that the suit had been 
brought in the name of Wall to deprive the respondent, of his defence. To this 
answer the defendant appended interrogatories to the plaintiff,* asking him if 
the note was not the property of Wall, whether he knew of the agreement 
pleaded when he received the note, &c. The defendant, upon affidavit, ob- 
tained an order that the plaintiff should answer. This order was entered on 
the 2d November, 1844. In October, 1845, the cause was tried, and the de- 
fendant moved that the interrogatories, not having been answered, be taken as 
confessed. He supported his motion by the testimony of the clerk of the court 





* The plaintiff was a non-resident. 
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that, on the 3d February, 1845, he issued two commissions to take testimony at 
the request of the plaintiff’s attorney, together with copies of the answer and 
interrogatories, and believing that this dispensed with the service of the answer 
and interrogatories and order of court, a copy of the same was not made out. 
The court refused to order the interrogatories to be taken as confessed; and 
the defendant then moved the court for time to obtain the answers of the plain- 
tiff, which also the court refused. 

We think the court erred. Without considering whether the order to take 
pro confesso was properly refused, we are of opinion that at least the application 
for time should have been granted. The defendant and the clerk, by the course 
pursued by the plaintiff’s attorney, may have fairly inferred that the attorney 
was cognizant of the order, and had taken out the commission and copy of inter- 
rogatories to procure the answers of his client, a non-resident. Justice there- 
fore requires that we should remand this cause, in order to enable the defend- 
ant to have the benefit of the plaintiff’s answers. As the plaintiff’s attorney has 
now full cognizance of the order to answer, it will be his duty, within a reason- 
able time, to procure his client’s answers, under a commission to be applied for 
and taken out by himself, under the penalty of an order pro confesso, if it be not 
done. 

In remanding the cause it is proper to express an opinion with regard to 
the effect of the waivers of protest, endorsed on the notes prior to their ma- 
turity. They are in the following form: 

‘‘We hereby waive protest, and acknowledge ourselves as fully bound for the 
within note, as if the same was regularly protested. 

Ww. A. Hamitron, 
Joun CALDERWOOD.” 

It is proved that the endorsement of the deferMant, Hamilton, was made 
some months anterior to the endorsement and signature of the waivers. The 
plaintiff contepds that the effect of such a waiver is to dispense with demand, 
protest, and notice; the defendant, that it dispenses with protest only. The 
latter moreover urges that it was not binding, because made without considera- 
tion. The plea that the waiver was without consideration cannot avail the 
defendant. It was made before the maturity of the note; the holder may have 
regulated his conduct in not protesting the note by the defendant's waiver, con- 
fiding in it; and to relieve him from it now, would be sanctioning a breach of 
good faith, and permitting that party to gain by his own disingenuousness. 

But a more serious question remains—what is the fair construction and extent 
of this waiver? Does it merely dispense with protest, or does it also dispense 
with demand and notice? We consider this agreement as dispensing the plain- 
tiff from proof of demand, because the expression is: ‘* We acknowledge our- 
selves as fully bound for the within the note as if the same was regularly pro- 
tested.” The term “regularly protested” fairly imports a protest made upon a 
due demand. Does it go further, and dispense with notice? The party 
waives protest, and is certainly to be held to be as fully bound as if the note had 
been duly protested. But mere protest would not bind the defendant. Hence 
if we are to interpret this agreement according to its literal terms, the plaintiff, 
when he had offered this agreement in evidence, stood in the same pasition as 
though he had offered a notarial protest, and nothing more. Se 


But it is said that the agreement should receive a liberal interpretation, and 
be construed as implying a waiver of the further requisite of notice. In the 
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case of The Union Bank v. Hyde, the question was upon the construction of an 
instrument strongly resembling the present. ‘I do request that hereafter any 
notes that may fall due in the Union Bank, on which I am or may be indorser, 
shall not be protested, as I will consider myself bound in the same manner as 
if the said notes had been, or should be, legally protested.” This instrument 
was held, by the Supreme Court of the United States, to be ambiguous as to 
whether it amounted to a waiver of demand and notice. They however ad- 
mitted parol proof of the course of dealing and conduct of the parties under 
this agreement on previous occasions, to show that’ it was their understanding 
that the demand and notice, required by law to charge the endorser, should be 
dispensed with. 6 Wheaton, 572. 

Justice Story. in his commentaries on the law of promissory notes, says that 
agreements of this sort are always construed strictly, and are not extended be- 
yond the fair import of the terms. Thus, for example, an agreement to waive 
notice of the dishonor of the note, will be no excuse for the want of a due pre- 
sentment of the note to the maker for payment. Story on Notes, p. 315. See 
also Bailey on Bills, 245. 

We think then that it is our duty to give a strict construction to this instru- 
ment, and in doing so we cannot consider it as waiving notice, because that 
waiver could only be brought in by implication, and an implication not necessary 
to give effect to the agreement. It must be conceded that under our statute 
with regard to protests of promissory notes, a protest, taking the term as used 
by the parties to mean a notarial protest, is advantageous to the holder for two 
reasons. First, it imposes a liability for interest from the date of the protest 
upon the endorser, who is fixed by a fulfiilment of the additional requisite of 
notice ; and secondly, it preserves an authentic record of the presentment for 
payment, more advantageous than the memory of an individual, as being not 
liable to be obscured by time, or lost by death, and proving, per se, the facts 
which the public officer therein alleges. These advantages the bolder, without 
expense or trouble, secures to himself by the written waiver under considera- 
tion. He stands in the same position as though he had a notarial protest, ex- 
hibiting, in the usual and authentic form, presentment, refusal, and protest. Some - 
thing then was gained by the owner of these notes by this agreement; and by 
so construing it, we give effect to the fair import of the terms used, without 
bringing in, by mere implication, stipulations which the literal and plain words 
of the instrument do not comprehend, and thereby violating the principle that, 
no man is to be presumed to give up his Jegal rights. 

There is another view of this case, not discussed at bar, but which, in order 
to facilitate the future tria! of the cause, we proceed to notice. Ifthe defend- 
ant should succeed in establishing the agreement, which he has alleged, respect- 
ing the exercise of the holder’s recourse against him, it is obvious that, in doing 
so, he will withdraw his contract from the category of an ordinary endorsement, 
and present himself in the aspect of a surety. In that event he would not 
be entitled to the strict notice, required to charge an endorser_under the com- 
mercial Jaw. 

It is therefore decreed that the judgment of the court below against the de- 
fendant Hamilton be reversed, and that this cause be remanded for further 
proceedings according to law ; the appellee paying the costs of this appeal. 
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NEAL v. Her Huspanp. 


The courts of this State have no jurisdiction of an action to dissolve a marriage contracted in 
another State, where the husband continues to reside, for causes originating there. The 
residence of the wife in this State will not give jurisdiction to its courts. C.C. 48, 122. 
The stat. of 2 April, 1832, relative to divorces, does not apply to such a case. 


PPEAL from the District Court of Union, Copley, J. Ray,'for the appel- 
lant. May, for the defendant. 

The judgment of the court was' pronounced by 

Suet, J. This is a suit by the wife against the husband, for a divorce a 
vinculo matrimonii. The plaintiff alleges that she is a resident of this State, 
that she was married to the defendant in the State of Arkansas, and that her 
husband still resides in Arkansas. The grounds alleged are the husband's ill 
treatment, adultery with a concubine kept by him in the common dwelling, &c., 
all occurring in the State of Arkansas. She prayed that an attorney might be 
appointed to represent him, he being a non-resident. The attorney appointed 
filed an exception to the jurisdiction of the court, which was sustained, and the 
plaintiff has appealed. 

The court below did not err. Under the well settled jurisprudence of all 
the States of this Union with whose jurisprudence we have any acquaintance, 
and in view of the principles expressly established by our own statutes, and espe- 
cially of those provisions of our Code which declare that, a married woman has no 
other domicil than that of her husband, and that she must follow him wherever 
he chooses to reside, it is manifest that no court of this State should entertain 
this suit to dissolve a marriage, contracted in Arkansas, where the husband con- 
tinues to live, for causes there originating. It is unneccssary to detail the rea- 
sons of an opimion so obviously correct, and to cite adjudged cases. They may 
be found at large in Story’s Conflict of Laws, chap. 7. See also Civil Code, 
articles 48, 122, &c. 

The statute of 1832, which allows the wife to prosecute her suit for divorce 
contradictorily with an attorney appointed to represent the husband, has no ap- 
plication to a case like the present. The case there contemplated is that of a 
husband, who being charged with an infamous crime, has fled from this State to 
avoid punishment. Judgment affirmed. 





SAWYER v. ARNOLD. 


In an affidavit for an attachment it is sufficient that plaintiff swear that, defendant is about to 
leave the State “permanently.” It is not necessary to swear that he is about to leave the 
State“ forever.” C. P. 240, 243. 


PPEAL from the District Court of Catahoula, Mayo, J. 
Sawyer, appellant, pro se. Phelps, on the same side. 
Purvis and O. Mayo, for the defendant. The remedy by attachment is harsh, 
and those who resort to it must comply strictly with the forms of the law. 8 La. 
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586. 3 Rob. 232. The affidavit is insufficient either under art. 243 of the Code 
of Practice, or under the 5th sect. of the act of 20th March, 1839, amending it. 
The letter of the law should not be disregarded under pretence of pursuing 
its spirit. Civ. Code, art. 13. 

. The judgment of the court was pronounced by 

Supet, J. This suit was brought by attachment, and the defendant moved 
to set aside the attachment on the ground of the insufficiency of the affidavit. 
The affidavit declares that the defendant is about leaving the State ‘ perma- 
nenily.” It is contended that it should have been, that he was about to leave 
the State “ forever.” 

Article 240 of the Code of Practice enumerates the cases in which a creditor 
may proceed by attachment. One of these is, ‘‘ when such debtor is about 
leaving permanently the State,” &c. In article 243, which prescribes the oath, 
the expressions are ‘‘a declaration made under oath at the foot of said petition, 
stating the amount of the sum duo to him, and that his debtor is either on the eve of 
leaving the State forever,” &c. These are provisions on the same subject matter, 
and must be construed together. In a practical view, the danger to the credi- 
tor is as great when his debtor is about leaving the State permanently, as when 
he is about leaving it with the positive intention and certainty that he will never 
return. We consider it a fair interpretation, construing the two articles to- 
gether, to treat the expressions as equivalent, and to deem the law as complied 
with by using either in the affidavit. A contrary interpretation would lead to 
the absurd conclusion, that the law authorizes an attachment when the debtor 
is about to leave the State permanently, but will not accord the benefit of that 
remedy unless the creditor swear to the existence of a state of facts, beyond 
that in view of which the remedy was expressly and unequivocally given. The 
court below, therefore, erred in dissolving the attachment. 

It is therefore decreed that the judgment of the court below be reversed; and 
it is further decreed that the motion to dissolve the attachment be dismissed, and 
the case remanded for further proceedings according to law; the appellee pay- 
ing the costs of said motion, and also of this appeal. 





Coptey v. LAMBETH et al. 


The attornerney of the plaintiff in an action pending on appeal, cannot purchase the claim of 
his client. Such a purchase, being of a litigious right, is null. C.C.2422. Nor can he 
receive the claim from the plaintiff in payment of a debt due to himself. C. C. 2629. 


PPEAL from the District Court of Ouachita, Willson, J. 

Copley, appellant, pro se. This case is not that of the purchase of a 
litigious right. The transfer of the judgment of Bingham v. Lambeth & 
Thompson, was taked in payment of a pre-existing debt, which is not illegal. 

McGuire and Ray, for the defendants. 

The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff became the purchaser of certain slaves at a 
sheriff’s sale, made under an execution issued by the defendants against George 
H. Caldwell, ona judgment obtained by them, in the court of the Seventh Dis- 
trict held in the parish of Ouachita, against Caldwell, Brigham § Downs, and 
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gave his bond, with security, for the purchase money, $977, payable in twelve 
months, with interest at ten per cent from date, February 17th, 1842. On the 
3d day of January, 1845, at his instance, the execution issued to enforce the 
payment of this bond was enjoined, under an allegation that he was the owner 
of the judgment of Brigham v. Lambeth & Thompson, which, with costs, 
amounted to $512, which judgment he had a right to plead in compensation 
for that amount. The balance of the bond was paid. There was a judgment 
in the court below dissolving the injunction, and awarding to the defendants, 
against the plaintiff and his surety, ten per cent damages, and costs. The plain- 
tiff has appealed. The defengants on the appeal have asked that these dama- 
ges be increased, to the maxiffum allowed in such cases on the dissolution of 
injunctions. 

The transfer of the judgment is dated the 21st December, 1844. In the suit 
in which it was rendered the plaintiff was Brigham’s attorney on record ; and, 
on the 2d of November preceding, an appeal had been granted, on motion of 
the defendants, of which the plaintiff was bound to take notice. 

The plaintiff presents himself for the equitable interference of the court, in 
aid of a litigious right, acquired by him in express violation of the law. Public 
officers connected with courts of justice are prohibited from purchasing litigious 
rights, which are within the jurisdiction of the tribunal in which they exercise 
their functions, under the penalty of nullity, and of having to defray all dama- 
ges, costs and interest. Civil Code, arts. 2422, 2629. 

The judgment itself we have just reversed ;* and the facts connected with it 
show that, it could not be transferred so as to give the transferee a right to ex- 
act the amount from Lambeth & Thompson. But we have an aversion to such 
details, and it only remains for us to say that, proceedings of this kind can receive 
no countenance from a court of justice; and we enjoin it on those entrusted 
with the high duty of administering the laws, on all occasions to vindicate their 
purity, and not to permit their violation, directly or indirectly, by public officers 
under their authority. We shall allow the defendant the maximum of damages. 

The judgment of the court below is therefore affirmed, with twenty per cent 
damages, $103, and costs. 





WaitenHeap, Receiver v. BricHam et al. 


A private person cannot be appointed to act in the place of the sheriff during the trial of a 
case in which the latter is a party, on the ground of the absence of the coroner from the 
parish. The stat. of 12 March, 1838, relating only to the service of process, does not au- 
thorize such an appointment ; and any judgment rendered on a trial conducted by a person 
acting in the place of the sheriff under such an appointment, must be reversed, if the ille- 
gality be objected. 


PPEAL by Brigham from a judgment of the District Court of Ouachita, 
Curry, J. The judgment of the court was pronounced by 





* The case of Brigham v. Lambeth Thompson, taming entirely on questions of fact, is 
not reported. 
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»»Eustis, C. J.. Before the jury was impaneled in this case the court ap- 
pointed W. H. Coats to act in the place of the sheriff, Brigham, during the trial, 
on the ground of the interest of that officer, who-was one of the defendants, 
andof the absence of the coroner from the parish. The court below held it- 
self. authorized to make this appointment, by virtue of the act of 12th March, 
1838. Acts of 1838, p.84. That act relates to the service of process only, in 
cases'in which the sheriff may be disqualified to act by reason of interest or 
otherwise, and there is no coroner in office, or the coroner is interested in the 
suit or processto be served. It does not extend to the case under considera- 
tion. e 

It is the duty of the sheriff to attend the trial of causes in person, or by law- 
ful deputy. When he is interested in a cause, his duties are to be discharged 
by the coroner. Code of Pract., art. 772. The appointment of the person to 
perform the duties of sheriff during the trial of this cause, was not lawful. The 
defendant, Brigham, was entitled to a trial by jury in the usual form of law. 
He has been deprived of it, and we have no power to refuse him the privilege, 
which he insists upon at our hands. The question has been properly brought 
before us by a bill of exceptions, taken to the appointment made by the court. 
The verdict cannot stand, and must be set aside. The judgment of the court 
below is therefore annulled, and the case remanded to the District Court of the 
twelfth district, for further proceedings, the appellee paying the costs of the 
appeal. 

McGuire and Ray, for the plaintiff. Purvis, for the appellant. 





LEE v. LEE. 


Where an application for a commission to take the testimony of a witness residing out of the 
State was not accompanied by an affidavit as to the materiality of the testimony, and no 
cross-interrogatories were propounded, nor other act done waiving the required affidavit. 
the testimony will not be admissible. C. P. 436. 

The deposition of a witness taken under commission must be signed by him, or his mark must 
-be affixed to it, at the time, torender it admissible in evidence. C. P. 433. 

Itisno objection to evidence taken under a commission, that a previous commission obtained by 
the same party, for the examination of the same witness, had not been returned. Per 
Curiam : Where a party has reason to believe that a commission has been lost, or will not 
be executed, he is bound, in the exercise of due diligence, to cause another to be issued. 


PPEAL from the District Court of Catahoula, Curry, J. G. S. Sawyer, 
for the appellant. Purvis, for the defendant. 
The judgment of the court was pronounced by 
Kine, J. This action was instituted by the plaintiff to recover an undivided 
interest of three-fourths in six slaves, which he alleges he acquired by a pur- 
chase made jointly with the defendant, in the State of Mississippi. Pending 
the suit, the plaintiff conveyed his rights to the slaves in controversy to Bolen- 
hagen, who intervened, and caused himself to be made a party. The cause 
‘Was submitted to a jury, who gave a verdict for the defendant, and from the 


judgment rendered thereon, the intervenor, after an ineffectual application for a 
new trial, appealed. 








OCTOBER, 1846. 


Before proceeding to the merits, it becomes necessary to consider objections 
which have been urged to some of the evidence admitted on the trial below. 
The plaintiff applied for a commission to take the testimony of Britton Gandy, 
a witness residing out of the State, without accompanying his application with 
an affidavit of the materiality of the testimony. The answers of the witness, 
received under this commission, were objected to for that reason, and on the 
further ground, that the witness had not signed his depositions. Both objections 
are fatal. Code of Practice, arts. 433, 436. The interrogatories were not 
crossed, and no other act was done waiving the the required affidavit. The 
original deposition has been brgught up, and it is manifest that the signature of 
the witness, which is by ordinary mark, was not written at the same time, or 
with the same ink, or by the same hand, withthe body of the depositions. It 
has all the appearance of an omission, which there has been a subsequent at- 
tempt to supply. No explanation has been offered of this suspicious appearance 
of the signature, although the objection was formally made, many months before 
the trial of the cause. This testimony was improperly admitted in the court 
below, and will be disregarded when we consider the case upon its merits. The 
defendant caused the same witness to be examined under a commission, and his 
answers are objected to, on the grounds: Ist. That the commission issued with- 
out a previous affidavit of the materiality of the testimony. 2d. That the gen- 
ral order of the court for taking testimony out of the State had expired, as a 
term of the court intervened between the time when it was granted and 
that when the commission issued. 3d. That a previous commission had issued, 
on the application of the defendant, to examine the same witness, which had 
not been returned. 

Previously to the issuing of this commission, an order was made ir open 
court, apparently upon the joint application of the parties, “that the parties 
have leave to take testimony generally in and out of the State.” This order is 
without limitation as to the time of its duration, and did not require to be re- 
newed at each successive termofthe court. Granted in this manner it dispensed 
the par:ies from the necessity of accompanying their applications for commis- 
sions, with the affijavit required by art. 436 of the Code of Practice. The de- 
fendant was not required to await the return of a commiss.on previously issued, 
before taking out a second to examine the same witness. There is no restraint 
upon litigants in this respect. On the contrary, when a party has reason to be- 
lieve, that a commission has been lost, or that it will not be executed, it is 
incumbent on him, in the exercise of the diligence enjoined by law in obtaining 
testimony, to cause another to issue. 

The depositions of Johnson were also objected to by the plaintiff, on the 
ground that the commission issued without an affidavit of the materiality of the 
testimony. This commission was obtained after the order already adverted to 
had been granted to take testimony generally. The objection to the testimony 
of these witnesses was correctly overruled. 

The plaintiff claims under a written transfer, made in the State of Missis- 
sippi, in 1825, to which he alleges he was aparty. The act was not produced 
on the trial, being, as it appears, on file in a suit pending in chancery in the State 
of Mississippi, whence it could not be withdrawn. The only testimony in re- 
gard to it shows conclusively, that the plaintiff was no party to it. Failing to 
show title in the manner claimed in his petition, the plaintiff next relies én al- 
leged confessions of the defendant, that he was the joint owner of an interest of 
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three-fourths in the slaves, which acknowledgments, he contends, are binding 
upon the defendant, the sale having been made in the State of Mississippi, 
where slaves are personal property, transferrable by verbal conveyances. 

~* One of the witnesses deposes, that the defendant stated that the plaintiff had 
a right in the slaves in controversy, but no written title. A second, that defend- 
ant said, he and plaintiff had purchased the slaves together, and that the plaintiff 
had paid his part of the price, but that he had no title. On the other hand, the 
plaintiff declared that, if his name did not appear in the written sale, he had no 
interest in the slaves. This is the substance of the testimony in support of the 
plaintiff’s claim, as fonnded upon the defendant’s confessions. 

The evidence shows that the slaves were transferred, in 1825, to the defend- 
ant for $200, of which $150 were paid in cash, and the remainder in a horse, 
which belonged to the plaintiff. The plaintiff remained in Mississippi until 
1840, fifteen years after the date of the sale, during which time he does not ap- 
pear ever to have had possession of the slaves, or to have asserted any title to 
them whatever. He first set up claim to them after his and their removal to 
this State. The only possession which he seems ever to have had of any of 
them was, while engaged, apparently as agent, in moving them to this State, 
and for a short time after, and, on a subsequent occasion, when he ran them off to 
the parish of Rapides, where they were recovered. The jury, with this evi- 
dence, rejected the plaintiff’s claim, and we are of opinion that the testimony 
justificd the verdict. 

The defendant is alleged to be in possession. It therefore devolved upon the 
plaintiff to show title in himself. He has shown none. The only sale to which 
the testimony refers was to the defendant alone. The presence, and acquies- 
cence of the plaintiff, for fifteen years, in an adverse possession, without assert- 
ing title, faffords the strongest presumption that the right of property was in 
accordance with the written transfer, and that any rights, which the plaintiff may 
have supposed he had, were not those of ownership, but to be reimbursed the 
value of his effects given in part payment of the price of the slaves. 


Judgment affirmed. 
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PHELPs et al. v. Huenes et al. 


Where the issue is, whether there was ever such a person as A., under whom plaintiffs 
claim, it is enough for defendants to offer such evidence as, in the absence of counter-evi- 
dence, will afford ground to believe that no such person ever existed. If such a person ever 
existed plaintiff might have easily proved the fact. 

Ii an action by plaintiffs to recover possession, and to be quieted in their title to a tract of 
land, where defendants are not trespassers. plaintiffs must make out their title. 

A party cannot change, by his own act, the natare and origin of his possession. C. C. 3480. 

A compromise made in execution of a title which is null, unless the parties have expressly 
compromised as to the nullity, may be rescinded. C. C. 3046, 3047. 


PPEAL from the District Court of Catahoula, Curry, J. Phelps, for the 
plaintiffs. McGuire and Ray, for the intervenor. Purvis, for the defen- 
dants. 
The judgment of the court was pronounced by 
Rost, J. The plaintiffs allege that they own, under a regular chain of con- 
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veyances, ascending to the original’grantee, Louis Duran, a tract of land, con-. 
firmed to him by an act of Congress passed on the 28th of February, 1823, and 
that they have had peaceable possession of said land, under just and legal titles 
translative of property, for more than fifteen years; that the defendants have 
illegally. entered upon the land, built cabins, cut down timber, made enclosures, 
and established their residence there. They ask to be restored to their posses- 
sion and quieted in their title. The defendants upon being cited, prayed oyer 
of the plaintiffs’ title papers; those papers were filed, and the defendants were 
allowed ninety days to answer. Before the answers were filed, Timothy P. 
Andrews intervened, alleging that he was the owner of the land claimed by the 
plaintiffs, under a chain of conveyances, by authentic acts, from Louis Duran 
to John Walker, and from Walker to him, and that neither the plaintiffs nor the 
defendants, had any title to the land in controversy. He prayed that they might 
all be cited, and that judgment might be rendered in his favor. The defendants 
prayed oyer of his title papers, and, those titles being produced, the answers 
were filed. 

The original plaintiffs, in answer to the petition of the intervenor, alleged his 
title to be fraudulent, on the ground that the person who signed the name of 
Louis Duran, in one of his mesne conveyances, was not the grantee of the 
land, but was a person who, by the procurement of John Walker, assumed the 
name and pretended to be the grantee. 

The defendants in answer averred that, they had been in open, peaceable, 
and uninterrupted possession, for more than one year previous to the institution 
of this suit, and that they claimed the right of pre-emption, by settlement and 
cultivation, under an act of Congress. They denied generally the titles of both 
plaintiffs and intervenor, and alleged that the pretended conveyances from Louis 
Duran, were false; that his claim was a gross forgery: and imposition, both 
upon the government of the United States and upon all good citizens; that it 
originated in fraud, perjury and corruption ; and that no such person as Louis 
Duan ever lived or had being, but that he was, or is, anideal being, or, in other 
words, a man of straw. At this stage of the proceedings, the issue of title 
being principally between the plaintiffs and the intervenor, the plaintifis made a 
compromise with the defendants, and consented that judgment might be entered 
in their favor for certain portions of the land in controversy. The intervenor 
also agreed with them that, in case judgment was rendered in his favor, he 
would convey to them the portions which they claimed. 

It was proved on the trial, that the defendants had been in possession during 
more than one year, at the time of the institution of the suit. The plaintiffs 
offered in evidence a certified copy of the deed from Louis Duran, under whom 
they claim, which was objected to by the other parties on various - grounds, but 
the objections were over-ruled, and the document suffered to go to the jury 
as a duly certified copy of an authentic act. The plaintiffs and the intervenor 
adduced in turn a complete chain of conveyances from Louis Duran to them, 
and also the confirmation of Congress. Their muniments of title were held by. 
the court to be valid in form. Several witnesses were examined in behalf of 
each of the parties to the suit, and, after argument, the jury found in favor of 
the defendants generally. The plaintiffs and the intervenor having made an in- 
effectual attempt to set aside the verdict, judgment was rendered in conformity 
therewith, and they appealed. Each of the appellants asks, that the judgment 
be reversed, and the case decided in his favour. We would not, under any 
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_-- Pustrs circumstances, if we reversed the judgment, make a final decision on sach an 
issue; but the law gives us power to remand the case to be tried before another 
| a jury, if, in our opinion, justice has not been done. We do not consider this 
&@ proper case for the exercise of that discretion. 

The main issue before the jury was, the existence or non-existence of Louis 
Duran, the grantee—whether or not he was a real person. The jury have 
found that he was not. The fact of non-existence involves a negative proposi- 
tion, not susceptible of plenary proof on the part of the defendants. It was, 
therefore, sufficient for them to offer such evidence, as, in the absence of coun- 
ter testimony, would afford ground for presuming that the allegation was true. 
1 Greenleaf on Evidence, p. 94. Evidence was adduced by them for that pur- 
pose, and, under the peculiar circumstances of this case, we hold it to be suf- 
ficient. The fact that the plaintiffs and the intervenor have alleged against each 
other in argument that, the person who signed the name of Louis Duran to 
the deeds under which they respectively claim, was not the real grantee, we 
view as a strong corroborating circumstance. If Louis Duran, the grantee, 
ever existed, it would have been easy for the parties holding the affirmative to 
have shown that fact; and as they did not attempt to do so, we are not prepared 
tosay that the jury gave a wrong interpretation to their silence. In issues like 
the present, the verdicts of juries have great and deserved weight, and will not 
be disturbed unless they are manifestly contrary to law and evidence. 

The plaintiffs’ allegation that they have a prima facia title, under subsequent 
ednveyances made in good faith, cannot avail them. The defendants not being 
trespassers, the plaintiffs were bound to make out their title. It was incum- 
bent upon them to deduce it from the grantee ; and they cannot change the na- 
ture and origin of their civil possession. Rachal et al. v. Irwin, 8 Mart. N.S. 
332. Civil Code, art. 3480. 

The compromise entered into between the defendants and the other parties 
to the suit, did not embrace the nullity of the title; the jury having subse- 
quently found the title to be false, that compromise remained without effect. 
Civil Code, arts, 3046, 3047. 

We think the locus in quo sufficiently proved by the intervenor; but the ra- 
dical defect of his title is the same as that of the plaintiffs. An attempt was 
made in the origin of these titles, to defraud the government of the United 
States, by obtaining the confirmation of a forged grant of land, in favor of a fic- 
titious person ; but that attempt has failed. There can be no grant, without a 
grantee ; and as in the case under consideration, no person ever was invested 
with the title, the United States have not been divested of it. We see no rea- 
son why the defendants should not acquire the land they occupy by settlement 
and cultivation under the act of Congress. 

Some of the parties interested probably purchased in good faith, and their 
case may be entitled to the favorable consideration of Congress ; but it is our du- 
ty to repel their pretensions under conveyances from Louis Duran, and to de- 
clare those conveyances tobe forgeries. Such is the import of the verdict of 
the jury, and the judgment rendered upon it must be affirmed. 

Judgment affirmed. 





Livineston v. Dick. 


Want of citation is cured by the appearance and pleading of the defendant, and his consent 
to go to trial upon the merits without any decision upon an exception on the ground of want 
of citation. 

An affidavit for an injunction which recites that, “the facts and allegations set forth in the 
petition for an injunction are true, and that the facts, stated to be on his belief, he believes 
to be correct,” is sufficient. 

A mortgagee can proceed by seizure and sale only where the mortgage is by authentic act. 

A certificate by a notary, appended to an instrument to which the names of two persons are 
signed as parties and two others as witnesses, reciting that, “the above act was signed in 
my presence by both the above parties, and also the above signed witnesses, for the pur- 
poses therein contained, and I, the undersigned parish judge, have also signed the same, 
on this 26 day of February, 1841,” is not sufficient to renderit authentic. C.C, 2231. 


PPEAL from the District Court of Ouachita, Willson, J. Purvis, for the 
A appellants. McGuire and Ray, for the defendant. 

The judgment of the court was pronounced by 

Supe, J. William Dick, the present defendant, applied for and obtained 
an order of seizure and sale, upon an instrument in writing, called by him in his 
petition a mortgage in the form of a deed of trust, commanding the sheriff to 
seize and sell the slaves mentioned in the deed, to satisfy the sum of $1706 10, 
with interest from the 15th January, 1844, and costs. The present plaintiff, 
Livingston, then sued out an injunction against Dick, enjoing the sale of the 
property. The defendant in injunction filed a written motion to dissolve the 
injunction, in which he alleges as grounds for the dissolution: 

ist. That he had not been served with a citation, but that the plaintiff had in- 
duced the sheriff to desist from proceeding in the case. This ground hardly re- 
quires notice. The objection of absence of citation was clearly abandoned by 
the defendant's appearance and pleading in the cause, and going to trial before 
a jury upon the merits, without any disposition made of that part of the motion. 

2d. The insufficiency of the affidavit, ‘‘as no particular fact is sworn to, and 
the affidavit is i ndefinite, and does not state what facts are sworn to.” The af- 
fidavit appears to us sufficient. It is that, *‘ the facts and allegations set forth in 
the above petition are true and correct, and that those facts stated to be on his 
belief, he believes to be correct.” 

The motion then assumes the form of an answer, and states that the allega- 
tions of the petition are untrue, specially denying a portion of them. The 
answer. concludes with a prayer, ‘that the plaintiff be ruled to prove, in a sum- 
mary manner, the truth of the facts alleged in his petition or opposition; and, 
on his failure to do so, that his opposition be rejected, the injunction dissolved 
with interest at ten per cent on the amount enjoined, and special damages, 
twenty per cent for counsel fees and other expenses herein, and for general 
relief.” ' 

Upon these pleadings the cause was sumbitted to a jury, who returned the 
following verdict: ‘* We, the jury, find for the defendant, that the injuction be 
dissolved, with five per cent interest from judicial demand, and ten per cent spe- 
cial damages.” Upon this verdict the court rendered a judgment decreeing, 
‘‘ that the injunction be dissolved, and that the defendant recover from Aaron 
Livingston, and the securities on the bond, in solido, inter _at five per cent, 
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from judicial demand, on the amount enjoined $1710 10, and ten per cent on the 
game amount, as special damages, with costs of suit.” A remittitur was enter- 
ed by Dick for the five per cent interest, from judicial demand up to the date of 
’ service of the injunction. 
__.From this judgment the plaintiff and his sureties have appealed ; and the de- 
fendant has filed an answer to the appeal, in which he prays that the judgment 
be amended so as to give him twenty per cent special damages, instead of ten 
per cent given by the court below, and for general relief, 

~ We have been thus particular in stating the pleadings and proceedings in this 
cause, because, from a consideration of them it cleary results that, although nu- 
merous points have been raised, the only questions before this court are, wheth- 
er the order of seizure and sale was properly issued; and whether, supposing 
the case to have been converted from a suit by executory process, into an ordi- 
nary hypothecary action to have the slaves decreed to be subject to the mortgage 
and applied to the payment of the alleged debt, the defendant, Dick, has shown 
any right to such relief. No judgment has been asked against Dick personally, 
either in the court below, or in this court. 

It is evident that the seizing creditor had no right to proceed by order of sei- 
gure and sale. The so called mortgage was not an authentic act.* Civil Code, 
art. 2231. 3 La. 419. 11 Martin, 245. 

Admitting that the strange and anomalous instrument, which the defendant calls 
a mortgage, would have the effect of creating a mortgage upon the slaves, upon 
which point we express no opinion, still there is no evidence before us, enabling 
us to say whether the conditions have been fulfilled, upow which alone the gran- 
tee, Dick, would have a right to resort to a sale of the property, by a judicial 
proceeding. 

The judgment of the court below is therefore reversed ; and it is further de- 
creed that the injunction of the plaintiff be maintained, and that the suit of the 
said Dick, against the said Livingston, be dismissed, as in case of non-suit ; the 
said Dick paying all the costs of the court below, and of this appeal. 


* This instrument was a conveyance of slaves to William Dick and Robert Watson, as 
trustees, to secure the payment of certain enumerated debts due by Aaron Livingston. The 
act recites that Watson and Dick, “or either of them, shall, upon the request, in writing, of 
any of the creditors above specified, or upon the written request of any person into whose 
hands any of the above claims may come, if the same be not paid within six months from and 
after any of said claims become due, seize upon such number of said negro slaves as will be 
sufficient to satisfy such debt or debts, &c., and sell at public auction in the town of Monroe, 
for cash or credit, as the said creditor or creditors may direct ; provided, however, that ten days 
notice of the sale be given,’ &c. The conclusionof this instrument and the certificate of the 
parish judge, are in the following words : 

“In testimony whereof I have hereunto annexed my haad and seal, this day of 
1841. 


Witness, Aaron Livineston, rma 
Joun Ray, his Seal. i 


W. J. @ Baxer, WiLtuaM mH Dick, for self and ( ~~ 


as pe for Robert W atson. 

The above act was signed in my presence by both the above parties and also the above signed 
witnesses, for the purposes therein contained, and I, the undersigned parish judge, have also 
signed the same, on this 26th day of February, 1841. In faith whereof I havc hereto signed 
my name, and affixed my seal of office. Lrwis F. Lamy, Parish Judge.” 

There was no statement in the body of the instrument of the day or month of its execution, 
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Braprorp et al. ». Cooper, Administratrix. 


Article 326 of the Code of Practice, which declares that a “ defendant, whose signature shall 
have been proved after his having denied the same, shall be barred from every other de- 
fence,” does not apply to an administratrix, who. when sued on a note alleged to have been 
executed by the deceased, denies the signature to be genuine. The party by whom an in- 
strument was signed, must, be supposed to know his own signature ; but the supposition 
does not apply to an administratrix who may never have seen him write. C.P. 324. C. 
C. 2240. 

Under art. 325 of the Code of Practice, which provides that, “ where the defendant denies 
his signature, the plaintiff must prove its genuineness, either by witnesses who saw the 
defendant sign the act, or who declare that they know it to be his signature because they 
have frequently seen him write and sign his name,” it is sufficient that the witnesses swear 
that they have seen the defendant sign his name frequently, and that they believe the signa- 
tare to be his. 

Where in an action on a note, professing on its face to have been given for value received, the 
consideration is denied, defendant must show the want or failure of consideration. 

Under the law-merchant—the prevalence of which throughout the States of the Union, ex- 
cept so far as modified by statute, the court will judicially notice, a notarial protest is not 
required to be made in the presence of witnesses, or to be signed by them. The act of the 
notary, certified by his signature and notarial seal, is sufficient. 

Where a note is payable at a particular bank, notice of non-payment to the maker is un- 
necessary. 

The omission to present a note at the bank at which it was payable, at maturity, will not 
discharge the maker, where it is not shown.that he had fands there at the maturity of the 
note, or that any loss or injury has been sustained by him in consequence of the delay in 
presenting it. 

Where a commission to take testimony, directed to a particular person, is signed by the judge 
himself, no objection can be made to it on the ground that no order of court had authorized 
it to be so directed. The signature of the judge is a sufficient order. 

Where a commission to take testimony is addressed to a resident of another State by name, 
and describes him as a justice of the peace, he becomes an officer of the court ad hoc, and 
no proof is required of his being a justice, or of his authority to administer oaths, or of his 
signature. ‘ 

Where cross-interrogatories have been propounded to a witness examined under a commis- 
sion, notice to the party by whom they were propounded of the time and place of taking 
the testimony, is unnecessary. Stat. 25th March, 1828, s. 9. 

Where a general order has been made to take testimony in a case, and a commission 
has been granted by the judge in pursuance thereof, and cross-interrogatories have been 
propounded by the opposite party, the evidence taken under it cannot be excludedon the 
ground that there was no affidavit of the materiality of the testimony. 

Where the holder of a note omits to present it for payment at maturity, and there is no stipu- 
lation in it for the payment of interest, he can recover interest only from the time when the 
debtor was put in default. 


PPEAL from the Court of Probates of Union, Taylor, J. 

Baker and McGuire, for the plaintiffs. R. W. Richardson, for the appellant. 

The judgment of the court was pronounced by 
Supe, J. This is a suit against Anna Cooper, administratrix of the estate 
of her deceased husband, on a joint and several promissory note, made in the 
State of Alabama, in favor of the plaintiffs, by J. A. Marshall and Jesse Cooper, 
for $2139 93, dated 16th March, 1838, and payable 1st February, 1839, at the 
branch of the Bank of the State of Alabama, in Mobile, for value received. 
The defendant answered by a general denial. -She further answered by deny- 
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ing the signature to be that of her deceased husband, and averred that it was 
not genuine. . She also denied that any consideration was given for the note. 

1. The plaintiffs contend that, by the denial of the signature and the aver- 
ment that it is not genuine, the defendant is precluded from any other defence, 
pander article 326 of the Code of Practice. The penalty established by this 
article is imposed by its terms, (construed in connection with article 324,) on 
the party who denies his signature. We cannot extend this penalty, by impli- 
cation, to parties not comprehended in its terms, to wit, éhe heirs, or represen- 
tatives, of a deceased signer. The distinction between the party who has 
himself signed, and an heir, or administrator, is obvious. The one may be 
well supposed to know with certainty his own signature, and whether he made 
the contract on which he is sued. But no such supposition necessarily attaches 
to. an heir or administrator, who may never have seen the party write, and may 
have had no knowledge of the transaction in which the note originated. This 
distinction results not only from the phraseology of the Code of Practice and 
gound reason, but also from a positive provision in the Civil Code. Article 2240 
declares that, ‘‘ the person against whom an act under private signature is pro- 
duced, is obliged formally to avow or disavow his signature. The heirs or 
assigns may simply declare, (peuvent se contenter de déclarer,) that they know 
not the hand writing, or the signature, of the person they represent.” Again, 
so stringent is the law with regard to the person himself who signs, that the act 
of 1825 requires the defendant who denies his signature, to swear, “in order 
to compel the plaintiff to proof by experts,” “that it is not maliciously, for sake 
of delay, or with a view to procure an unjust preference to one of his creditors 
over others, that he denies his signature.” But no oath is required of an heir, 
or representative. ‘The defendant was not, therefore, precluded by her answer 
from other defences. 

II. It is contended by the defendant that, the signature of Cooper is not suffi- 
ciently proved, because the witnesses do not say that they know the signature to 
be his, relying on article 325 of the Code of Practice. If that article is to be 
litterally construed, the plaintiffs might well reply, that the article in terms ap- 
plies to the defendant who has denied his signature. Suffice it to say that, if 
the article be applicable to the case before us, the evidence adduced is sufficient, 
upon a sound construction of the text, which is rendered in the French text 
**qui déclareront reconnattre la signature du défendeur.” The witnesses declare 
that they have seen Jesse Cooper sign his name frequently, and believe the sig- 
nature of the note to be his genuine signature. Another witness, in whose 
hands the note had been placed for collection, establishes substantially Cooper’s 
acknowledgment. The testimony of these witnesses also removes the objection 
of the misspelling of the name. 

III. The note on its face expresses to be for value received, and no evidence 
was adduced by the defendant, to shift the burden to the plaintiff, on the subject 
of consideration. 

IV. To prove demand of payment at the place mentioned in the note, the 
plaintiffs offered in evidence a notarial protest, to which the defendant excepted 
that it was not made in the presence of, or signed by, two witnesses. It is a 
fact of which we deem. it to be our duty to take judicial notice, that the law- 
merchant prevails throughout the States of this Union, except so far as the 
same may be modified in particular States by statute. The instrument called a 
notarial protest is one familiarly known under that law; and we find in that law 
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no requisition of witnesses to act in conjunction with the notary. His own act; ppaproxD 
certified by his signature and notarial seal, suffices. See Chitty on Bills, p. 493: C e. 
Bailey on Bills, 256. Story on Bills, 301 e¢ seg. The decisions in our own 

State to which we are referred, are based upon our own statute, which has pre- 
seribed, in certain cases, a peculiar form for this instrument, and those decisions 

are, therefore, inapplicable to the present case. It will be observed that there 

is no objection raised in the bill of exceptions to the admission of thé protest of 

the foreign notary in e*idence, on the ground that it is not the case of a protest 

of a bill of exchange, but of a promissory note. Had the objection however 

been made, it would have been answered by the authenticated Digest of the 
Statutes of Alabama, by which it appears that, that State has a statute similar 

to our own, making notarial protests evidence of demand, refusal, non-payment, 

&c., of inland bills and negotiable securities. Alabama Digest, p. 380. There 

was no objection in the bill of exceptions as to the official capacity of the 
notary. 

V. It is objected that there is no proof of notice of non-payment. This 
was unnecessary. Bailey on Bills, 316. 

VI. The note was payable Ist February, 1839, and was not presented at the 
Mobile Bank, nor protested till 9th June, 1842. The defendant contends that 
this delay discharged the maker. This did not operate a discharge. The maker 
has not shown that he had funds there at the appointed day, nor that any loss or 
injury has been sustained by the delay in making presentment. See Story on 
Bills, 266 et seg. Wallace v. McConnell, 13 Peters, 36. 14 La. 540. 

VII. The plaintiffs having taken a rule to show cause why certain testimony 
taken under commission should not be heard at the trial, the defendant answered 
by the following objections : 

Ist. ** That the commission is in the hand writing of one of the counsel for 
the plaintiffs, and is directed to Anderson W. Dabney, justice of the peace in and 
for Kemper county, Mississippi, and there is no order of the court authorizing 
the commission to be directed to said A. W. Dabney, or authority for counsel 
so to direct a commissson to any particular person at his option, without an order 
from the court.” To this objection it suffices to say that, besides a general or- 
der to take testimony in and out of the State, the commission is officially signed 
by the judge himself. This was a sufficient approval of the commission and a 
sufficient order. 

2d. * It was denied that Dabney was a justice of the peace for said county, 
authorized in any manner to administer oaths, or that his signature, or that of 
the witness to the commission, ,is genuine.” This objection is untenable. 
See.11.Rob. 319. 18 La. 64. The judge, by signing the commission, clothed 
Dabney with authority to act as commissioner. 

3d. ‘That there was no notice given of the time and place of taking said 
testimony.” The defendant crossed the interrogatories, and no notice was ne- 
cessary. Acts of 1828, p. 152. 

4th. ‘There was no affidavit of the materiality of the testimony.” We 
consider this objection answered by the granting of the commission by the 
judge, the crossing of the interrogatories by defendant, and the vagueness and 

‘generality of the reservation made by the defendant. 2 La. 98. 

VIII. It is contended that this claim is barred by prescription. The note 
was payable ist February, 1839; service of petition was acknowledged March 
27th, 1844. The acknowledgment of the debt, in May, 1839, by Marshall, the 
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co-obligor in solido, and by Cooper, is satisfactorily proved. Prescription was 
thus interrupted. 6 Rob. 261. 9 Rob. 26. Civil Code, arts. 3517, 3516, 3486. 

IX. We think however that the court improperly allowed interest from 1st 
February, 1839.* It should have been allowed from the date of the protest, 
9th June, 1842; for then the debtor was put in default. For this reason we 
must change the judgment of the court below. 

It is therefore decreed that the judgment of the court below be reversed ; 
and it is further decreed that the plaintiffs, J. B. Bradford & Co., recover of 
the defendant, Anna Cooper, administratrix of the estate of Jesse Cooper, the 
sum of $2139 93, with interest thereon at the rate of eight per cent per aunum, 
from the 9th June, 1842, till paid, and the costs of suit in the court below, those 
of this appeal to be paid by the plaintiffs. 





* There was no stipulation in the note for the payment of interest. 
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JOSEPHINE v. PovuLtTNEy. 


Where the owner removes with a slave into a State in which slavery is prohibited, with the 
intention of residing there, the slave will be thereby emancipated. Their subsequent re- 
turn to this State cannot restore the relation of master and slave. 


PPEAL from the District Court of the First District, Buchanan, J. Da- 
vid, for the plaintiff. R. H. Chinn, for the appellant. 
The judgment of the court was pronounced by 
Eustis, C. J. In this case the operation of the laws of Pennsylvania upon 
the personal condition of the plaintiff and the rights of the defendant, by a resi- 
dence acquired in that State by both of them, released the plaintiff from the do- 
minion, which the defendant had over the person of the plaintiff as a slave, in 
Louisiana. Her condition once being fixed, under the decisions of the late 
Supreme Court, she cannot be reduced to the condition of the slave of the de- 
fendant. 2 Martin N.S. 401. 7 La. 170. 13 La. 445. But see the case 
of the Slave Grace, 2 Haggard, 94. It is understood that this decision re- 
lates only to the right of ownership of the plaintiff, as the slave of the defen- 


dant. Judgment affirmed. 
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LartTHet v. HoGaNn et al. 


‘Where the property of one against whom judgment has been rendered appears to be subject 
to privileges or mortgages, entitled to a preference over the jadgment creditor, the latter 
may, by a rule to show cause, as incidental to the proceedings had for the purpose of selling 
the property, call upon those claiming such privileges or mortgages, to show cause why they 
should not be erased. The seizing creditor cannot be required to resort to a direct ection 
against persons holding such privileges or mortgages. 

Where notes secured by mortgage have been prescribed, the creditors of the mortgagor may 
claim the benefit of the prescription. C. C. 3429. Nor can any rights acquired by the credi- 
tors by the completion of the prescription, be affected by a subsequent acknowledgment of 
the debt by the debtor. 


sre ng by Malard and Armistead, who had been subrogated to the rights . 


of the plaintiff, from a judgment of the District Court of the First District, 
Buchanan, J., discharging a rule taken by them on John Green, and the recorder 
of mortgages of Jefterson. 

Sigur and Bonford, for the appellants. The renunciation of prescription 
made by a debtor, cannot affect rights previously acquired by third persons. 
Merlin, Repert, verbo Prescription, sec. 1, § 4, No. 2. Troplong, Prescrip. No. 
100. Pothier, Oblig. No. 665. Se p- 205. 

Josephs, contra. 

The judgment of the court was pronounced by 

Eustis, C. J. The first question to be considered in this case is, as to the 
correctness of the proceedings taken in behalf of the plaintiff against John Green, 
for the purpose of effecting the erasure of certain mortgages existing in his 
name, on property seized under an execution against one of the defendants, T'er- 
rell. Arule was taken against Greene, and the recorder of mortgages of the 
parish of Jefferson, where the property was situated, to‘ show cause why the 
mortgages should not be erased and cancelled, on the ground that the notes, the 
payment of which they purported to secure, were prescribed by lapse of time. 
Greene filed his exception to this mode of proceeding, averring that he was not 
bound to litigate his rights in this form, and could not be compelled to appear 
and plead in a suit to which he was not a party ; that his claims against Terrell, 
the defendant in execution, were a distinct and separate obligation, which, in 
due time, he would be prepared to enforce against him; but that he could not 
be compelled to do so in this suit. The exception also denied the right of the 
plaintiff to avail himself of the prescription, by which it was alleged that the 
notes were extinguished. This exception was overruled by the court, and it 
proceeded to hear and determine the matters at issue on the rule. 

Proceedings like this have been of common practice of late years, but it is 
believed that there is no adjudged case in which their validity has been settled. 
The property of the debtor is the common pledge of his creditors; and the right 
of the creditors to sell it, and to cause the proceeds to be distributed rateably 
among them, unless there exist some lawful cause of preference, is a necessary 
consequence of this principle. Civil Code, art. 3150. 

But if, at the sale under execution, the sum bid does not exceed an amount 
sufficient to discharge the privileges and mortgages which take precedence of 
the judgment, it is expressly provided that there can be no sale. Code of Prac- 
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tice, art. 684. It follows therefore that, in order to effect a sale of property 
upon which incumbrances of this kind appear to rest according to the certificate 
of the recorder of mortgages, there must be some mode of testing their validity ; 
and it is a well known fact that, for the purpose of keeping property from the 
reach of creditors, mortgages are permitted to remain on the records, a long 
time after they have been extinguished by payment or otherwise. The neglect 
and inattention of debtors also are frequently the cause of the non-erasure of 
mortgages. It would be singular if a case of this kind, under our abundant 
legislation on the subject of practice, had been left without an adequate remedy; 
for to drive the seizing creditor in all cases, before he could give effect to his 
execution, to a direct action against those who nominally hold privileges or mort- 
gages on the property of the debtor, would be to expose him oftentimes to un- 
necessary expense, and to unreasonable delay, both of which objects our Code 
of Practice, on all occasions, discountenances. We think that Code has made 
full provision for settling questions of this kind as incidents of sales under exe- 
cution, and which are necessary to be settled in order to give effect to sales, by 
relieving the titles of property from fictitious, and merely apparent, incum- 
brances. 

In order to effect a sale under execution of property, subject to privileges or 
mortgages taking precedence of the judgment creditor, we think he has a right 
to call upon the creditors by privilege or mortgage to make known and main- 
tain their rights; and that this may be done by rules taken on them for that 
purpose, as incidental to the proceedings had for the purpose of selling the pro- 
perty, and applying the proceeds to the payment of his debt. That, on the 
release of the note, the privileged or mortgage creditor is bound to file his third 
opposition, under articles 301, 395 et seg. of the Code of Practice, which amply 
provide for the ascertainment and protection of his rights as a creditor. We 
come therefore to the conclusion that the judge did not err, in overruling the 
exception filed by the mortgage creditor, John Greene. 

The notes for which the mortgages were given were all prescribed by lapse 
of time; but it was contended that the acknowledgments of the debtor, brought 
them within article 3486 of the Civil Code, which provides that prescription is 
interrupted by the acknowledgment of the debtor of the right of the creditor. 
The ackndwledgments are attempted to be proved by the testimony of the 
debtor, Terrell. It is sufficient to observe in relation to this witness that, his 
position in relation to the parties, and the promise of Greene to give him one 
half of the proceeds of the property mortgaged when sold, constitute such an 
objection to his credibility that, independent of the indefinite character of the 
supposed acknowledgments as disclosed by him, we are bound to consider them 
as not proved. 

If the notes which the mortgages were intended to secure were prescribed 
by lapse of time, the obligation on which they were based became thereby ex- 
tinguished, and of this creditors have a right to avail themselves. Civil Code, 
art. 3429. The acknowledgment of the debt by the witness on the trial of the 
cause, cannot affect the rights which the creditors have acquired by reason of 
the prescription. These rights are beyond the reach of the debtor, and cannot 
be changed by any act of his, to their detriment. Pothier on Obligations, No. 
700. The authority of Merlin and Troplong is to the same effect. The rule 
taken by the plaintiffs must therefore be made absolute. 

It is therefore decreed that the judgment appealed from be reversed ; and it 
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danment is further decreed that, the mortgages on the property seized, to wit, one undi- 
vided half of the squares numbers 28 and 30. in the place called Bloomingdale, 
in the parish of Jefferson, appearing on the certificate of the recorder of mort- 
gages of said parish against Richard Terrell, in favor of John Greene, to secure 
the payment of certain notes described therein, having been extinguished, the 
said recorder of mortgages be commanded forthwith to erase the same; and 
that the said John Greene pay the costs in both courts. 


Slases. 





Bawey et al. ». Srerson et al. 


Plaintiffs, having contracted todo certain work on a steamer belonging to defendants, took her 
into their dock, where, in consequence of the falling of the scaffolding, she was seriously 
injured. Several weeks were consumed in making the repairs rendered necessary by the 
accident. No time had been fixed during which the work originally undertaken was to be 
completed. There was no proof of any demand for the delivery of the steamer before the 
repairs were completed. On a claim in reconvention for damages for injury sustained by 
the owners, in consequence of the time consumed on the repairs rendered necessary by the 
fall : Held, that plaintiffs can be made liable only after having been put in default by a de- 
mand for the delivery of the boat, or by proof, on the part of defendants, that the condition 
of the boat after the accident, was such as to make any demand unnecessary. 


PPEAL from the District Court of the First District, Buchanan, J. 
Schmidt and Grymes, for the plaintiffs. Benjamin and Micou, for the ap- 
pellants. 

The judgment of the court was pronounced by 

Eustis, C. J. On the 10th of August, 1844, the plaintiffs, who are respec- 
table shipwrights on the opposite side of the river, made a contract for the repair 
of the steamer Brilliant, of which the defendants were owners. The price of 
the repairs was fixed at $900, payable one half in cash, and the other in ninety 
days, in good city paper. The repairs were made, and additional work was done 
to the boat to the value of $200. The jury gave the plaintiffs a verdict for these 
sums. The difficulty between the parties, as discussed before us, grows out of 
the exclusion of certain claims for damages, which the defendants set up in re- 
convention against the plaintiffs, and which were disallowed by the jury. 

It appears that, on the night following the taking of the steamer into the float- 
ing dock of the plaintiffs, for the purpose of being repaired, the scaffolding which 
supported her gave way, and she fell to the bottom, and was very seriously dam- 
aged. For the repairs rendered necessary by this accident, the plaintiffs claimed 
from the defendants the further sum of $2977 40. This work was fairly put 
on the boat, and her condition, according to the weight of evidence, we think was 
improved by the new work. The jury disallowed this last sum, and threw the 
expense of these repairs upon the plaintiffs. They ask the affirmance of the 
judgment ; the defendants insist on their claims set up in reconvention, which it 
remains to consider. 

The defendants allege that the repairs specified by the contract would not 
have required more than ten days ; that there was unnecessary delay on behalf 
of the plaintiffs in taking the steamer into the dock; that the fall of the steamer 
was caused by their neglect; that, in consequence of the fall and of the damage 
done thereby, she was detained in the dock for upwards of six weeks, so that 





she was not ready to resume her regular trips until the 8th or Sth of Oetober ; 
and that, during this time, the defendants hired the St. Landry to take her place 
between New Orleans and Bayou Sara, on which route the Brilliant had been 
previously, and has been since, employed. They charge that the steamer was a 
regular and favorite packet, and was in a lucrative trade, and that the plaintifis 
are accountable to them for the reasonable profits which she would have made 
during her detention, for the wages and maintenance of a portion of the crew 
during that period, and for injury and damage occasioned by the accident to the 
furniture of the steamer. The whole amount claimed by the defendants is 
$8,000. 

In relation to the delay in delivering the boat, it is proper to bear in mind that 
it is not pretended in argument, nor even alleged, that the plaintiffs were in any 
manner put in default, or that any notice, or demand, was ever given or made, 
as to any time within which the delivery would be required. The contract sti- 
pulated for no time, and we are satisfied that about ten days would have been 
considered an usual time necessary for the repairs required by the contract. 
But the defendants allege that the delay was occasioned by the accident, which 
was the fault of the plaintiffs; thatthe boat was so injured that she could not be 
delivered ; and that. the defendants knowing that fact, there was no necessity 
for a demand of the boat, which, in her broken condition, could not have been 
delivered; and that, any such demand would be a vain thing, to which the law 
compels no man. ‘These facts concerning the condition of the boat must be con- 
sidered as being in issue between the parties; and if a demand for the delivery 
of the boat under the contract was necessary in law, to enable the defendants to 
recover damages for the delay in not delivering her under ordinary circumstan- 
ces, it was incumbent on the defendants to prove affirmatively the facts which 
would dispense with the necessity of a demand. It is contended that the con- 
dition of the boat, after the accident, was such as exempted the defendants from . 
any obligation to make thisdemand. That condition it rests with the defendants 
to establish. This has not been done. We find nothing in the testimony which 
authorizes the conclusion that, if the plaintiffs had been put in default, or notified 
that a vigorous performance of the contract would be exacted by the defendants, 
the whole repairs, including those required by the fall of the boat, could not 
have been done in the time within which the work required by the contract 
could, in the ordinary course of business be, or was expected tobe, done. The 
gangs of workmen could have been doubled, trebled, or otherwise increased, and 
the amount of labor necessary have been put upon the boat in a proportionally 
shorter period of time. The law requires, before a party can recover damages 
for breach of contract, that he put the other party in default. This requisition 
is imperative, and of its useful operation there can be no question. By this 
means parties are brought at once to the understanding of their mutual inten- 
tions; one party insists on the performance of the contract,and the other is thence- 
forth responsible in damages for his default. Nothing is thenceforth left to sup- 
position or conjecture, and one fertile cause of those misunderstandings which 
otherwise create so much trouble and litigation between the contracting parties, 
is thus effectually removed. Fenwick v. Erwin, 6 Martin, N. 8.229. Taylor 
vy. Chace, 18 La. 90. Hodge v. Moore, 3 Rob. 402. White v. Kearney et 
dl. 9 Rob. 495. . Hepp v. Cummagere, 10 Rob. 524. 

But waiving this view of the case, and considering the claims of the defen- 
dants for damages for the detention of the boat on the evidence before the jury, 
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we do not fee) in any manner authorized to disturb their verdict. In giving to 
that verdict the weight which it ought to receive in a case like this, involving facts 
peculiarly within the knowledge of men of business, we must consider it as set- 
tling doubtful questions arising from the testimony; and, on examing the evi- 
dence ourselves, we have by no means adopted the conclusion that, the steamer 
could have been profitably employed in her regular trade between New Orleans 
and Bayou Sara, during the time she was under the charge of the plaintiffs and 
undergoing her repairs. "Where, under evidence of this character, a general 
verdict is rendered against a party, it would be unreasonable to set it aside, 
merely for the purpose of giving the party nominal damages. 

In relation to the damage done by the fall of the steamer and the breakage of 
crockery, we think it is fully compensated by the non-allowance of interest to 
the plaintiffs by the verdict. The sum of $900 was due the plaintiffs under a 
written contract ; the additional sum of $200 was also due by contract, and in- 
terest ought, under ordinary circumstances, to have been allowed from the de- 
fault of the defendants—that is from the judicial demand. The verdict is for 
$1100, and the judgment does not bear interest. 

In conclusion, we believe that the verdict has done full and substantial justice 
between the parties, and that there are no legal grounds for setting it aside. 


Judgment affirmed. 





Fox v. Tro, Executor. 


Where a party against whom an order of seizure and sale has been issued, purchases the 
property offered for sale at twelve months’ credit, but fails to comply with the terms of the 
sale by furnishing bond with surety, and the plaintiff takes a rule upon her to show cause 
why the property should not be sold for cash, without appraisement, a judgment of the court 
making the rule absolute is not required to be signed. Such a judgment may be executed, 
or be appealed from, though not signed. 

Where notices of a sheriff’s sale have been posted at the court-house door, and at a public 
hotel, the usual place of making judicial sales, in the same town, and at a coffee-house in a 
neighboring village in the same parish, it will be considered a sufficient compliance with 
the stat. of 6 April, 1843, s.1, which requires such notices to be posted “at the court-house 
door, and at two other public places in the parish.” 


PPEAL from the District Court of the First District, Buchanan, J. 
Benjamin and Micou, for the plaintiff. The judgment on the rule was a 
final one. Code of Pract. art. 539. It should have been signed. Code of 
Pract. arts. 546, 565. Cooley v. Seymour, 9 La. 275. Its execution was con- 
sequently illegal. Code of Pract. art. 624. 

Le Gardeur and Grima, for the appellant. The judgment on the rule did 
not require the signature of the judge. Van Winckle v. Flecheauz, 12 La. 148. 
Kreutler v. Bank of United States, 11 Rob. 160. It was nota final judgment, 
but a decision on a question arising in the execution of the final judgment. 

The judgment of the court was pronounced by 

Supext, J. Macarty had obtained an order of seizure and sale against 
Isabella Fox, and the property seized was adjudicated at twelve months’ credit 
to her. She neglected to furnish bond and security, and, after the twelve 
months had expired, Macarty took a rule upon her, to show cause why the 
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property should not be sold for cash and without appraisement, suggesting as 
the grounds of the motion, the adjudication and her neglect to furnish bond. 
To this summary form of proceeding by rule she made no exception; but filed 
an answer to the rule, not denying generally Macarty’s right to relief, but 
alleging specially as causes why Macarty should not maintain the rule, that she 
had attempted, since the adjudication, to effect a sale at public auction of the 
property, and was prevented by Macarty’s interference, and that there was an 
outstanding claim of title in Poultney’s heirs, which was calculated to affect the 
value of the property and prevent a fair sale. At the trial of this rule the default 
of Fox to furnish a twelve months bond with surety, was admitted; and the 
court refused to hear evidence on the subject of the alleged interference, the 
plea itself exhibiting no legal defence, and considered the matter of an outstand- 
ing adverse title as already disposed of by anterior proceedings in the cause. 
Macarty’s rule was made absolute, no appeal was taken, the sheriff proceeded 
to a resale of the property for cash and without appraisement, and Macarty’s 
executor became the purchaser. Fox then brought the present suit, the object 
of which is to have the adjudication of the land to Macarty’s executor, decreed 
to be nulland void. T'wo points are presented by the plaintiff: 

I. That the order directing the resale was such a judgment as required the 
signature of the judge ; that it not having been signed, its execution was illegal. 
The relief prayed by this rule was incidental to the execution of the final 
judgment, to wit, the decree of seizure and sale. Upon the execution of that 
decree, For, becoming herself the purchaser, made default by not giving bond 
and security ; and the plaintiff, by his rule, asked the court to place him in the 
same position, in the further execution of his judgment, that he would have 
occupied, if Fox had fulfilled her duty, and given him a twelve months bond. 
To the form of proceeding thus adopted the defaulting purchaser made no ob- 
jection ; the trial was conducted in the ordinary mode of trying rules; and the 
decree upon it was a decree incidental and auxiliary to the execution of the final 
judgment theretofore rendered. As such, though unsigned, it could be exe- 
cuted, or be made the subject of appeal. As to what judgments require signa- 
ture, and what do not, there is perhaps some obscurity in our Code of Practice; 
but, taking into view the circumstances of this case, and also the mode in which 
the rule was tried, without objection by the defendant in the rule, we deem the 
point untenable. The order being appealable, and no appeal having been taken, 
we are not permitted to inquire into the alleged errors of the order making 
Macarty’s rule absolute. 

II. It is contended that the sale was void, because not properly advertised. 
One advertisement was posted at the parish court-house door, in the town of 
Lafayette ; one at the Exchange Hotel, the most public and frequented hotel in 
Lafayette, and the usual place for making judicial sales; and one at a coffee- 
house in the village of Gretna. The point made by the plaintiff is, that three 
different places in the parish should have been selected ; that it was illegal to 
put up two of the notices in the same place, to wit, the city of Lafayette. She 
relies on the case of Pumphrey v. Delahoussaye, 9 Rob. 42. The act of April 
6, 1843, sect. 1, dispensed with newspaper/publications in certain parishes and 
under certain circumstances, declaring that a publication of such sale, affixed at 
the court-house door and at two other public places in the parish, (deur autres 
lieux publics de la paroisse,) shall be sufficient. If instead of the expression 
«two other public places in the parish,” the language had been two other places 
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Fox __ im the parish, the point would have been plausible. But as it stands, we cannot 
‘To. say that the law has heen disobeyed. The court-house door was one “public 
ov place,” expressly designated ; the Exchange Hotel was another “public place 
in the parish,” and, in point of fact, as the evidence establishes, the place of 
greatest resort in the whole parish. Muche’s coffee house at Gretna, was 
another “ public place in the parish.” The testimony shows that this building 
forms a corner at the ferry landing; that many planters cross there ; and, in 
short, that to all the public places, where the notices were posted, the people 
of the parish resort. The law, we think, has been fairly observed. 

It is therefore decreed that the judgment of the District Court be reversed; 
and it is further decreed that, there be judgment in favor of the defendant, that - 
he be quieted in the possession and ownership of the property in the petition 
described, and that the plaintiff pay the costs in both courts. 





Lacoste v. SELLICK et al. 


Where a slave hired by the owners of a steamer loses his life, in consequence of an accident 
produced by the neglect of the officers of the steamer to comply with the 10th sect. of the 
statute of 6th March, 1834, prescribing certain precautions to be observed to avoid collis- 
ions, the owners of the steamer will be responsible for the value of the slave ; and in an 
action against them they cannot require that the officers and crew of the boat should be 
made parties, on the ground that the obligation is ex delicto and all are jointly liable. The 
owners of steamers employed in transporting personal property for hire are commercial 
partners, and bound in solido in all the obligations growing out of the business of the part- 
nership. 

In an action by J. P. L——,, against certain persons as owners of the steamer R., defendants 
filed an answer in these words: “J. P. L—— v. S—— et al., owners of the steamer R. 
The defendants in the above entitled suit” &c., setting forth thefr grounds of defence. 
There was no special denial of their being the owners. Held, that there was such an ad- 
mission of their ownership as rendered further proof unnecessary. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

Maurian, for the plaintiff, cited Civil Code, arts. 2294, 2299. Stat. 6th 
March, 1834, 8.10. Saunev. Tourné, 9 La. 425. Brand v. Tourné, 10 La. 
130. Eber v. Tourné, Ibid, 131. 

W. D. Hennen, for the appellants. The ownership of the steamer is neither 
alleged nor proved. 1 Rob. 178. The defendants being joint trespassers are 
only jointly liable. Civil Code, art. 2304. The statute of 19 February, 1844, 
which changed the English text of this act to correspond with the French, so 
as to make co-trespassers liable in solido, was promulgated on the 21st Febru- 

* ary, 1844, and did not take effect beyond the seat of government till thirty days 
after (B. & C.’s Dig. p. 541, No. 1); so that that act was not in force till after 
the collision, which happened on the 14th of March, 1844. See Barney v. De- 
Russy, 1 Rob. 75. Loussade v. Hartman, 16 La.117. The officers of the 
steamer should have been made parties. Civ. Code, arts. 2080, 2081. Jordan 
v. White, 4 Mart. N. S. 340, and the case from 16 La. 117, just cited. It is 
neither averred nor proved that the act which caused the injury could have been 
prevented by the owners. Without such allegations and probf, principals can- 
not be held responsible for the acts of their agents. Civil Céde, art. 2299. 
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Duncan v. Hawks, 18 La. 549. Ware v. Barrataria and Lafourche Canal Co., 
15 La. 170. Strawbridge v. Turner, 8 La. 537., 

‘The judgment of the court was pronounced by 

Kine, J. This is a suit instituted to recover from the defendants, in solido, 
as captain and owners of the steamboat Rainbow, the value of a slave, who is 
alleged to have died of injuries received while in their employment, for which 
they are answerable. The Rainbow came .in collision with the steamboat 
American Eagle while navigating the Mississippi river, by which the connection 
pipes of the former were broken, and, from the steam which escaped, the slave 
in question received a scald, of which he subsequently died. It is averred that 
the occurrence was caused by the fault and bad management of the captain and 
crew of the Rainbow. The case was tried by a jury, who gave a verdict for 
the plaintiff, and the defendants have appealed. The evidence, though not free 
from conflict, establishes distinctly facts which fix upon the defendants the re- 
sponsibilities resulting from the collision. 


The statute of 6th March, 1834, provides “ that it shall be the duty of the 
master and pilot of a steamboat, when descending any river or stream in the 
limits of this State, when within one mile of an ascending steamboat, to shut off 
the steam and ring the bell, and permit the boat to float upon the current of the 
river, until the ascending boat shall have passed; and the master and owner of 
the ascending boat shall then assume the responsibility of steering clear of the 
descending boat, and be liable in damages to the extent of the injury that may 
be sustained.” Bullard & Curry’s Dig. p. 794. 


The collision occurred at night, while the American Eagle was ascending, and 
the Rainbow descending the river. When the Rainbow was discovered, the 
alarm bell of the American Eagle was rung, which was answered. Finding that 
the Rainbow neither stopped, nor shut off her steam, and that a collision was like- 
ly to ensue, the alarm bell of the American Eagle was rung a second time, the 
headway of the boat was stopped, and several backward revolutions of her engine 
had been made when the collision took place. The engine of the Rainbow was 
not stopped until after the disaster, although the propriety of doing so was sug- 
gested by the pilot, when he saw the impending danger. 


The defendants contend that it is neither alleged, nor proved, that they were 
the owners of the Rainbow ; that there is no proof that they hired the slave in 
question ; that the obligation incurred by them, if any, arises er delicto, and not 
ex contractu ; that all the officers and crew of the boat are equally answerable 
for the consequences of the act complained of, and should have been made par- 
ties defendant. 


Although the petition is not prepared with much precision, it cannot be con- 
strued otherwise than as charging the defendants as captain and owners. The 
defendants made no exception to this supposed defect in the court below, but 
filed an answer, which is headed: ‘ Jacques P. Lacoste v. Stephen S, Sellick 
el al., owners of the steamboat Rainbow,” and proceeds, *‘ The defendants in 
the above entitled suit, &c.,”” setting forth their matters of defence. This, 
taken in connection with the body of the answer, in which there is no spcial 
denial of their ownership, is such an admission of their property in the boat as 
rendered further proof of the fact unnecessary. 

Tt was admitted on the trial, that the slave was hired on board of the Rain- 
bow, and the defendants in their answer say, ‘‘ that in the management and 


43 















































































SUPREME COURT OF LOUISIANA, 


control of the plaintiff’s slave, they used all the care and diligence which the 
law requires.” These are certainly sufficient admissions of the alleged hiring. 
Owners of steamboats transporting personal property for hire are commercial 
partners, and bound in solido for all the obligations growing out of the business 
of the partnership. The contract for the hire of the slave was one entered into 
with the view of furthering the objects of the partnership, and, as lessees, the 
defendants incurred an obligation in solido, to restore him to his owner, in the 
condition in which he was received. The nature of this obligation they are not 
permitted to change, by alleging their own tortious acts. The liability of the 
defendants not being joint, it was not necessary to make other parties to the suit. 
Judgment affirmed. 





McGary v. Dunn. 


An act of sale, made by a sheriff for certain pews sold under an execution against a church 
corporation, which describes the property as ‘‘the unsold pews of said Roman Catholic 
Church of St. P——, say ninety more or less,” can convey no title to the purchaser, on ac- 
count of the vagueness and insufficiency of the description of the objects sold. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

Carter, for the plaintiff. Frazer, for the appellant, contended that the 
sale was void, for uncertainty and insufficiency in the description of the property 
sold, citing Code Prac: arts. 679, 702. McDonogh v. Gravier, 9 La. 531. 
Williams v. Kelso, 7 La. 409. 1 La. 44,491. 4 Peters, 362. Byrne, for the 
Wwarrantors. 

The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff sues the defendant for the recovery of a pew, 
numbered fourteen, on the right aisle, in the Roman Catholic Church of 
St. Patrick, or its value, estimated at $1000, and for rent, &c. The 
defendant is in possession of the pew, which he claims to hold by virtue of his 
original subscription, before the church was erected. The plaintiff claims un- 
der a sale from James McIntyre, who, under an execution against the corpora- 
tion of this church, at a sheriff’s sale, purchased ‘the unsold pews of said Ro- 
man Catholic Church of St. Patrick, say ninety, more or less.”” Can the plain- 
tiff disturb the pessession of the defendant, under a title like this? The sub- 
division of the church into pews is necessary for purposes of public worship, and 
is recognized in the acts under which the corporation exists; and, under the 
principles established by the decision in the case of McDonogh v. Gravier’s 
Curator, 9 La. 542, we cannot recognize the sheriff’s deed as conveying any 
right of property to the purchaser, by reason of the insufficiency, vagueness, 
and want of*precision, in the description of the objects to be sold: To give 
effect to an act so uncertain as this, aod to recognize it as divesting a debtor of 
his property, for the benefit of, and at the judicial instance of a creditor, would 
be to. make the law itself a source of confusion and strife, for no ‘other’ conse- 
quence can follow from its operation.” 

The defendant, on the trial, offered no evidence in support of his’ title, 
although there was sufficient proof within his possession to enable him to obtain 
a judgment against the corporation of St. Patrick’s Church, for the prige of the 
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pew, to wit, $1000, which the court below decreed in his favor, under the war- 
ranty of the vendor. From this judgment the church has not appealed. We 
have only to reverse the judgment in favor of the plaintiff, and give the defend- 
ant the benefit of his possession. 

It is therefore decreed that the judgment of the parish court be reversed, and 
that judgment be entered for the defendant, with costs in both courts. 





Bornet v. Davis et al. 


Where the rights of the purchaser of a slave against her warrantor are sold under execu- 
tion and purchased by the warrantor, and the original purchaser of the slave afterwards 
acquires the right to receive, and actually receives, the amount for which the right in war- 
ranty was sold, it will amount to a voluntary execution and ratification of the sheriff's 
sale. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Delavigne, 
for the plaintiff. There was no ratification of the sheriff’s sale. 8 Toul- 
lier, nos. 506, 507. Story’s Equity Jurispr. 307. Rivas v. Bernard, 13 La. 172. 

Simon and Morphy, on the same side. 

Benjamin and Micou, for the appellants. 

The judgment of the court was pronounced by 

Eustis, C. J. J. B. Lafleur, a negro man, recovered in the Circuit Court 
of the United States for this district, a judgment against the plaintiff for his free- 
dom, and for $860 as damages for the value of his services. The plaintiff had 
purchased Lafleurfrom Davis, the defendant, and, on an execution issued against 
her, the marshal sold her rights of warranty against Davis, as hervendor. Da- 
vis purchased these rights for $680, which he paid. The action, as we under- 
stand it, has for its object to set aside this sale, and reintegrate the plaintiff in her 
original rights of warranty, against Davis. It is based on allegations of the non- 
observance of certain formalities, required by law in the sale under execution ; 
these are that, the object sold was not appraised, and that the advertisements 
were not made during the full time required by law. 

It appears that Lafleur’s attorney received the money made under the exe- 
cution, which exceeded the amount paid by Davis for his purchase, and that 
the plaintiff purchased the rights of Lafleur to this fund, for which judgment 
was rendered in favor of the plaintiff in this court, in May last. Vide case of 
Clothilde Bornet v. J. O. David,* It is conceded that the money has been re- 
ceived on this judgment. It is difficult to imagine any possible consequénce 
which can be given to the judgment and receipt of the money, except the rati- 
fication and voluntary execution of the sale of her rights of warrarty to Davis 
under the execution. The plaintiff has received the proceeds of Davis’ pur- 
ehase, and good faith requires that she should not be permitted to avail herself 
of matters of form, arising in proceedings in relation to which she now stands 
before us.as both plaintiff and defendant. 

The judgment of the court below is, therefore, reversed; and judgment is 
rendered for the defendants, with costs in both courts. 





ad This case, presenting only a question of fact, is not reported. 
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Succession or HiLicsBere. 


An appellee cannot have a judgment amended in his favor, unless he has prayed for it in his 
answer tothe appeal. C. P. 888. 

A debtor, by an act executed after several executions issued against him had been returned 
“no property found,” pledged to his creditor a claim against a third person, then in suit. 
The pledgee did not intervene in the action, but permitted the pledgor to prosecute it. 
Held, that as the act of pledge was executed under suspicious circumstances, and the 
evidence of debt not placed in possession of the pledgee, the pledge was void. 

A sale of the rights or credits of a debtor seized under execution will not be valid, unless the 
property bas been previously appraised as required by law. The want of such appraise- 
ment cannot be supplied by any waiver made by the debtor, of in failing circumstances. A 
debtor, under such circumstances. cannot dispense with any of the formalities established 
by law for the sale of property under execution. 


PPEAL from the Court of Probates of St. Bernard, Rousseau, J. 

Delavigne, for the appellant. P. A. Bernard and Roselius, for the ex- 

écutors. Duvigneaud, for Latore. Alfred Bodin, for McGinnis. 

The judgment of the court was pronounced by 

Rost, J. Guillaume Hiligsberg and E. Léon Bernard entered into a joint 
contract with a builder, John Fleming, for the erection of certain brick build- 
ings in the city of New Orleans. By a notarial act, subsequently passed be- 
tween the parties of the first part, Hiligsberg assumed the payment of all 
moneys to which Fleming might become entitled under that contract, and re- 
leased Bernard from all responsibility on account thereof. Fleming was unable 
to complete the buildings, and the other parties having refused to pay him the 
whole sum agreed upon, he instituted an action to recover the balance unpaid, 
and the value of the extra work done, and of the materials furnished for it. He 
did not avail himself of the stipulations made in his favor by Hiligsberg in his 
agreement with Bernard, but prosecuted his suit to final judgment against both. 
The workmen employed on the buildings, and the persons who had furnished 
materials, also instituted proceedings against Fleming, and cited Hiligsberg and 
Bernard as garnishees, claiming a privilege on whatever sum might be due by 
them to Fleming, under art. 2474 of the Civil Code. They all obtained judg- 
ments against Fleming. Eldridge, one of them, further obtained against Hil- 
igsberg, as surety of Fleming, a judgment for the amount of his claim, which 
has since been satisfied. McGinnis, another of the creditors of Fleming, ob- 
tained against Hiligsberg, as garnishee, a judgment for the amount of his claim, 
with a stay of execution till the final decision of the Supreme Court in the suit 
instituted by Fleming. 'The decision of that suit took place after the death of 
Hiligsberg ; and, in conformity therewith, his executors have placed John 
Fleming on the account rendered by them, as a creditor of the succession, for 
the sum of $2019 17, deducting therefrom $87 06 for the costs of appeal in 
that suit, which Hiligsberg advanced, and which Fleming was adjudged to pay 
—the further sum of $251 06, alleged to be compensated by a judgment of 
equal amount obtained by Hiligsberg against Fleming, on the 28th of February, 
1844—the further sum of $422, paid by Hiligsberg to Eldridge, as already sta- 
ted, and finally, the sum of $¥46 82, compensated by e judgment of equal 
amount obtained by £. L. Bernard against Fleming, in April, 1842; so as to 
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leave a balance of $512 23, to be distributed among the creditors of Fleming, gucoxssicy or 
claiming a privilege for work done and materials furnished. HILIGSBERG. 

J. A. Lacroix opposed the account, and claimed the whole amount of $2019 
17, on two grounds : 

ist. That the claim of John Fleming against Hiligsberg and Bernard, on 
which judgment for that amount was obtained, had been given to him in pledge 
by Fleming, on the 10th of April, 1842, by an act registered in the office of F. 
Percy, notary public, snd notified to Hiligsberg and Bernard. 

2d. That he has obtained against Fleming a judgment, in part satisfaction of 
which, that claim was seized and sold by the sheriff, and adjudicated to him, on 
the 24th of July, 1842. The creditors claiming to be paid by privilege out of 
that fund also opposed the account, and the court below, after hearing the par- 
ties, dismissei the opposition of Lacroix, and distributed the fund among the 
other creditors, in such a manner as to the judge appeared legal and just. 

Lacroix appealed, and citations of appeal were served on the executors and 
the opposing creditors. Only two of the opposing creditors have answered on 
the appeal. Latore, one of them, has answered that the appeal is frivolous on 
grounds which embrace the whole merits of the controversy, and has asked for 
ten per cent damages. His counsel, in his brief and in argument, now com- 
plains of the judgment, and asks that it be amended so as to allow him the whole 
of his claim, with interest. Such irregular and contradictory proceedings show 
want of preparation and care, not creditable to counsel. Under article 888 of 
the Code of Practice, the appellee may have the judgment amended, provided 
the application be set forth in his answer. The answer in this case contains no 
such application, and that made in argument cannot be noticed. 

McGinnis, another of the opposing creditors, has asked that the judgment be 
reversed, and the account amended, so as to give him a preference, to the ex- 
clusion of Hiligsberg and Bernard. 

As the judgment now stands, the balance in the hands of the executors to be 
applied to the payment of Fleming’s privileged debts, is $934 25. The judg- 
ment is that, McGinnis be first paid out of the fund, the whole amount of his 
debt, and of the costs incurred by him, which do not amount together to $200, 
and that the balance be divided between Latore, and Hiligsberg, subrogated to the 
rights of Eldridge. McGinnis has all he asks. Nothing can affect the rights 
of this creditor to be paid in full. He has a final judgment against Hiligsberg 
as garnishee, and the condition affixed to the issuing of the execution under it 
has happened. ‘The real parties before the court are the executors and La- 
croiz. 

The act of pledge under which this opponent claims cannot avail him. It 
was recorded at a suspicious time, after many writs, which were returned no 
property found, had issued against Fleming. Moreover, the evidence of the 
debt never was placed in his possession. He did not intervene in the suit, but 
suffered Fleming to prosecute it as before the pledge was given. Civ. Code, 
arts. 3120, 3129. 

On the second ground: Fleming, when in failing circumstances, suffered a 
judgment to go against him in favor of Lacroix. Under that judgment the 
claim of Fleming against Hiligsberg and Bernard was seized ; it was advertised 
without any description as to its nature and amount; sold without appraisement, 
and purchased by the seizing creditor. Surely it will not be contended that he 
can make his own unlawful acts the foundation of his title, and that parties hav- 
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or img an interest in doing so, cannot prove those acts against him, in the present 

RG. issue. As he had the appointment of one of the appraisers, he is bound to 

know, and did know from the beginning, that no appraisement was made ; and, 

under the decision of the late Supreme Court in the case of Rightor v. Phelps; 

9 Rab. 531, the adjudication is void on that ground. See also the case of Me- 
Donogh v. Gravier’s Curator, 9 La. 530. 

To the argument that the appraisement may be waived by the judgment 
debtor, it is a sufficient answer that the waiver is not proved ; and that, if it had 
been, we held in a case lately decided in the western district, that a judgment 
debtor in failing circumstances, is without capacity to waive the formalities es- 
tablished by law, for the sale of property taken under execution. Ante, 297. 

This party contends that he is, at least, entitled to be recognized as an ordi- 
nary creditor; but as he has failed to show that such a recognition would entitle 
him to any part of the specific fund which he claims, his opposition cannot be 
maintained on that ground. That fund is insufficient to satisfy the compensa- 
tions which have taken place by operation of law, and the privileges of the 
workmen and of the material men. The compensations allowed by the court 
below are all in conformity with law; those upon the claims of Hiligsberg cannot 
admit of a doubt, and as Fleming did not avail himself of the stipulations made 
in his favor by Hiligsberg, held Bernard as his debtor to the last under the ori- 
ginal contract, and brought him into the Court of Probates for a final distribution 
of the fund, there is no reason why the judgment obtained by Bernard against § 
Fleming, for building materials furnished him, should not, under the evidence 
adduced, be compensated against an equal amount of the judgment in favor of 
Fleming. 

We think the court erred in not allowing in compensation the sum of $422, 
paid by Hiligsberg to Eldridge. It was recovered from him under obligations 
originating in the contract for building, and should go to the extinguishment of 
his liability under that contract. Had Eldridge himself set up the claim, his 
right to be paid by privilege could not have been contested. The judgment . 
must therefore be amended in that respect. 

For the reasons assigned, it is ordered that the sum of $422, paid by Hiligs- 
berg to Eldridge, be reinstated in the account filed by the executors, and al- 
lowed in compensation; and that, after satisfying the claim of McGinnis, the 
remainder of the fund be paid over to F. Latore. It is further ordered that 
the judgment as amended be affirmed, and that the appellant, J. A. Lacroir, 
pay the costs of this appeal. 








HarMAN v. CLAIBORNE et al., ioners. 


The right of action of the holder against the drawer of a chet to order, drawn by « 
bank here on a bank in another State,.is prescribed by five page, from ae searte te 
check was payable. C. C. 3505. _ 

The entry of a check omthe books of the drawer as unpaid, does not interrupt, pre 
ranning in his favors i 


PPEAL from the Parish Courtof New Orleans, Meurian, 5-4 





the acknowledgments of the debt, made by the defendants from time to time in 
their own books. Civ. Code, art 3486. ‘La prescription s’interrompt non- 
seulement par ces titres nouvels, mais par quelque acte que ce soit, qui est 
récognitif de la dette.” Pothier, Cout. D’Orleans, tit. 14, no. 46. The ac- 
knowledgment of a debt on the bilan of an insolvent, interrupts prescription. 
2 Troplong, Prescrip. p. 293, no. 719. An acknowledgment need not be ac- 
cepted, since it is a confession, not a contract. 2 Trop. Prescrip, p. 152, no. 
615. It may be tacit. Ibid. p. 154, no. 618. Cet cela bien que sa reconnais- 
sance ne soit que tacite, c’est-d-dire résultant de certains faits. Rogron, note 
to art 2248, Code Nap. This check being drawn from one bank upon 
another, is a bank note within the exception of art. 3505. Such checks are 
frequently used as a currency, and the reason of the exception will apply to 
them. 

L. Peirce, for the defendants. The claim is prescribed Merlin, verbo Pre- 
script. s. 1, § 1, no. 1. 

The judgment of the court was pronounced by 

Eustis, C. J. This action is brought on a duplicate check drawn by the late 
Bank of Orleans on the Bank of Pennsylvania, payable to the order of the plain- 
tiff, for $2000. Itbears date May 10, 1836, and was protested for non-payment, 
on the 5th of July, 1844. It appears that the mails of the 10th and 11th of 
May, 1836, were destroyed by the Creek Indians; and as it is probable that this 

»check was transmitted to its place of payment in Philadelphia by one of these 

mails, the loss of the original of the check may be presumed, there being no 
means of establishing the fact of the check’s having been put in the post office, 
in consequence of the death of the party who purchased it for the plaintiff. 
The plaintiff went to England in March, or April, 1836, and returned five or six 
years after. The loss of the check was never advertised, nor is any explana- 
tion given, which is at all satisfactory, of the neglect in presenting the duplicate. 

Checks of this kind are used for purposes of immediate circulation; but the 

_ law is well settled that they must be presented for payment within a reasonable 

time. It cannot be required that bankers should keep their accounts open, at 
the caprice of the holders of checks or bills, beyond a period which the usual 
course of business exacts from them. Chitty on Bills, 301, 413. Besides, we 
agree with the counsel for the defendants that, this action is prescribed under 
article 3502 of the Civil Code; nor do we find any act on the part of those who 
had charge of the affairs of the bank, or of the commissioners since, which inter- 
rupts or waives the prescription acquired. The amount of the check, $2000, 
was carried to suspense account, in July, 1841; up to that time, it was calcu- 
lated as in transitu. The bank was bound to keep its accounts in the usual 
form, and in a manner to present its relations with its customers. The accounts 
with the Bank of Pennsylvania were not closed until after that period. On ex- 
aming the authorities cited by the counsel for the plaintiff, and one of them, that 
of Troplong, is the most recent work on the subject of prescription, we do not 
find that the entry of a note or bill on the books of a party, has ever been con- 
sidered as interrupting prescription. Judgment affirmed. 


CLAIBoRKE. 
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Tae Commerciat Bank or New Orteans »v. Martin et al. 


A pledgee is bound to take that care of the property pledged which a prudent person (dili- 
gens paterfamilias) would take of his own. He is not bound to use the utmost diligence. 
Where it becomes necessary for a pledgee, in the exercise of the diligence required of him, 
to employ an agent on account of his particalar profession and skill, he will not be responsi- 
ble for the neglect or miscondact of the latter, where reasonable care was shown in the 

choice of the agent, as to his skill and ability. * 

Where the pledgee of a note after obtaining a judgment on it, and taking out a ff. fa. which 
Was returned unsatisfied, omits to sue out a ca. sa. against the debtor, he will not, in the ab- 
sence of any proof of injury from such omission, or of any request by the pledgor to take out a 
ca. sa., be considered as having thereby made himself responsible for the amount of the note. 

Where a note deposited as a pledge is not accounted for, and it is shown that the maker was 
solvent for some time after its maturity, the pledgee will be responsible for its amount, 
The note must be presumed to have been paid, or its amount lost by the neglect of the 
pledgee. 





PPEAL from the Commercial Bank of New Orleans, Watts, J. 
Rawle, for the appellants. C. M. Jones, for the defendants. 

The judgment of the court was pronounced by 

Suez, J. The plaintiff concedes that two of the notes sued upon in this 
case are prescribed. A third note originated under the following circumstances: * 
On the 3d August, 1837, the Commercial Bank discounted for Brander, Mc- 
Kenna §& Wright, a note drawn by Dickens, Webb & Co., and endorsed by Bran- 
der, McKenna & Wright, and by the defendants. This note became due, and 
was protested for non-payment, on the 3d March, 1838. On the 18th June, 
1838, the bank discounted a note of Brander, McKenna & Wright, endorsed by 
the defendants for $3,230, ‘to take up,’’as is said by the witness, the note of 
Dickens, Webb §& Co. The note for $3,377 93 now sued upon, which is drawn 
and endorsed in like manner as the preceding, is the renewal of the note dis- 
counted the 18th June, 1838, and bears at its foot the following memorandum—to 
“renew Dickens, Webb & Co.” 

Soon after the maturity of the note of Dickens, Webb § Co., but at what pre- 
cise time is not shown, Martin, one of the defendants, called upon the bank 
and requested it to place this note of Dickens, Webb § Co., in the hands of an 
attorney in Alabama, to whom the Mechanics and Traders Bank, who also held 
a note of the same parties and under like circumstances as regards the defen- 
dants, had, on the same day, as Martin represented, transmitted their note. 
The bank refused to send it to the same attorney, but said they would transmit 
it to the attorneys usually employed in Alabama by the plaintiffs. On the 19th 
July, 1838, the plaintiffs transmitted the note for suit to its attorneys in Alaba- 
ma, who received it on the 20th July, 1838, and brought suit returnable at the 
next ensuing term of the United States Court. An examinaton of the acts of 
Congress satisfies us that the November term, 1838, of the United States 
Court in Alabama, to which Dickens, Webb §& Co. were cited, and in which 
court both suits were brought, was the earliest term after the month of June, 
1838, when, according to the testimony, the note in question became, as urged 
by the defendant, a collateral security to the claim now sued upon. It appears 
that the note put in suit by the Mechanics & Traders Bank was brought to 
jadg ment at April term, 1839. The plaintiffs’ attorneys recovered judgment at 























NOVEMBER, 1846. 


the fall term, 1839, and a writ of fieri facias was seasonably issued, and was re- Commenciat, 


turned “ no property.” 

The defendants contend that they have been discharged ; that the judgment 
should have been obtained, and afieri facias issued as soon in this case, as in the 
suit of the Mechanics & Traders Bank, who collected their debt ; and also 
that a ca. sa. should have been issued. Upon these grounds they obtained a fa- 
vorable judgment from the court below. 

We think the court erred. If, under the anomalous contract which is here 
presented, the note of Dickens, Webb &- Co. is to be considered a collateral se- 
curity for the renewed note of Brander, McKenna § Wright, and its subsequent 
renewals, which is the interpretation invoked by the defendants, and the one 
most favorable to them, there is still no legal defence. If we look to the re- 
quest of the defendants, it was complied with. The,bank did not give Martin, 
Pleasants § Co. the control of the note, nor send it to their attorney; but sent it, 
in good season, to the attorneys whom it usually employed in its own business, 
and whom, in the absence of contrary evidence, we may fairly presume to have 
been competent and faithful. If, on the other hand, we look to the duty of the 
bank, as mere pledgees, that duty has been fairly performed. The care must 
be that of a prudent administrator—in the French text, ‘un bon pére de fa- 
mille.” So in the Roman law: Ea igitur, que diligens paterfamilias in suis 
rebus prestare solet, a creditore exiguntur. He is not subjected to the requisi- 
tion of the most exact diligence. Pothier, Nantissement, chap. 11, art. 11, § 
32, 33, 34. 2 Kent, p.579. The bank was obliged to act through attorneys at 
law in Alabama, and it did for the defendants, and at their request, what it would 
have done in its own affairs. The duty of a pledgee cannot be considered as 
more onerous and stringent than that of an agent, and the law is well settled 
that where, in the course and from the nature of the business, it becomes ne- 
cessary to employ sub-agents by reason of their particular profession or skill, 
the agent will not, in such cases, be responsible for the negligence or miscon- 
duct of the sub-agent, if he has used reasonable diligence in his choice as to 
the skill and ability of the sub-agent. See Story on Agency, p.190. Paley 
on Agency, pp. 9, 45, and Baldwin v. Bank of Louisiana, ante p. 13. It is 
not pretended that in this case, an improper choice was made; nor is there 
even any reason for charging the attorneys employed in Alabama with neglect of 
duty. Many circumstances beyond his control might have prevented the most 
diligent attorney from bringing a cause at once to trial, and, in the absence of 
proof of negligence, we have no right to presume it because another attorney 
got judgment one term earlier. 

It is further contended by the defendants that, the bank should have pushed 
the execution of the judgment toa ca. sa. The case of Flowers v. McMicken, 
2 Mart. N. S. 132, cited by the defendants, if recognized in its full extent, 
does not cover the presentcase. There the defendant's contract was that he 
would be responsible for a note drawn by another, if the plaintiff should, with- 
out success, use all necessary steps for its collection from the maker, without 
delay. In addition to the consideration that the bank had entrusted the busi- 
ness to the attorneys in Alabama, we cannot construe the duty of a mere 
pledgee so strictly as to say that, he is bound, without the pledgor’s request, to 
incarcerate the debtor, whose obligation is given in pledge. If the pledgors 
desired to deal thus harshly, they might very easily have taken the weapons of 
the law into their own hands by paying their creditor, or at least have intimated 
44 
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their desire for such a course. No such request is shown; nor is it proved that 
the defendants have sustained any damage, by the not resorting to this extreme 
remedy. 

As regards the debt secured by the Nailor note, we are not prepared to say 
that the courterred. That note remains entirely unaccounted for, though 
Nailor, as is proved, was solvent for a considerable time afterwards. The plain- 
tiffs have either collected it, or have lost its amount by negligence. 

It is therefore decreed that, the judgment of the court below be reversed, 
so far only as relates to so much of the suit of the plaintiffs as claims the reco- 
very of the amount of the note for $3,377 93, due the 3d July, 1840, and in 
the petition particularly described; and it is further decreed that, upon said note 
there be judgment in favor of the said Commercial Bank of New Orleans, 
against the said Martin, Pleasants & Co. and against John Martin, Plea- 
sants, and Hugh Wilson, partners of said firm, in solido, for the sum of $3,377 
93, with interest thereon, from the 3d day of July, 1840, until paid, and the 
costs in both courts. 





Savvinet «. Tue Crry or New Or,eans. 


‘Where a party has recourse to an injunction he must disclose all the facts of his case, or it 
will be presumed that those not disclosed would make against him, if known. 


PPEAL from the District Court of the First District, Buchanan, J. 
Marsoudet, for the plaintiff. Morel, for the appellants. 

The judgment of the court was pronounced by 

Rost, J. On the 29th of January, 1834, Lino dela Rosa purchased of 
the mayor, aldermen and inhabitants of the city of New Orleans, a town lot, 
and gave them, in consideration thereof, his five promissory notes, to the order 
of, and endorsed by, Juan Castellano, payable at from one to five years from 
date. These notes were secured by mortgage on the property sold, and the 
act of sale contained a stipulation that said property should not be alienated to 
the prejudice of the vendors’ mortgage. On the 21st of March, 1839, the ven- 
dors instituted a suit against Lino de la Rosa on the note given by him for the 
second instalment, and obtained judgment for the balance due thereon, on the 
8th of November, 1844. ‘The plaintiff has enjoined the execution issued under 
that judgment, and given bond as the law requires, with Francis Huet as surety. 

He alleges that Lino de la Rosa sold the lot seized to B. Beauregard, who 
sold it to Swares, each purchaser assuming the payment of the notes of Lino 
de la Rosa to the corporation: That Suares died, leaving the second and third 
notes due and unpaid ; that Beauregard was compelled to pay, and did pay those 
notes to the mayor, aldermen and inhabitants of the city of New Orleans, and 
that he subsequently obtained upon them an order of seizure, under which the. 
lot was sold and the proceeds of the sale received by him: That the plaintiff 
has inherited said lot from his brother, Joseph Sauvinet, and that when the latter. 
purchased it, it was free from all incumbrances, the mortgages previously existing. 
upon it in favor of the corporation, having been cancelled and annulled by the. 
recorder of mortgages. He finally avers that the note on which judgment was 
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rendered against Lino de la Rosa is one of those which had been previously 
paid by Beauregard, and that said judgment is null and void, because it was ob- 
tained through collusion and fraud. 

The defendants answered that the allegations upon which the injunction had 
been granted were false, malicious, and without foundation, and prayed that it 
might be dissolved. The court below perpetuated the injenction, and the de- 
fendants appealed. 

The remedy by injunction is an equity proceeding, and whoever resorts to it 
should tell the whole truth, and make a full disclosure of the facts of his case. 
If he fail to do so, courts of justice will presume that the facts kept out of view, 
would make against him, if they were known. The plaintiff alleges, as his 
main ground of action, that Suares did not pay the second and third notes of 
Tino de la Rosa; that they were protested for non-payment; that B. Beaure- 
gard was obliged to pay those notes, and thathe did pay them. The fact of the 
payment by Beauregard to the mayor, aldermen and inhabitants of New Or- 
leans, is the one upon which the case turns, and it was incumbent upon the 
plaintiff to make it certain. The only evidence offered on that subject is, the 
presumption resulting from the fact that he was at one time in possession of 
those notes, without a subrogation from the defendants to him. Even giving 
effect to the testimony of Buisson, the sheriff, the admissibility of which is at 
least doubtful, the declaration made by Séré to him does not prove the payment 
of the notes, nor does it bring home to the defendants the knowledge that Beau- 
regard was in possession of them. Séré, the comptroller of the sinking fund, 
in whose keeping the note in controversy was, died in 1842 or 1843, and his 
successor testifies that Beauregard never was the attorney of the defendants ; 
that when he, the witness, was appointed comptroller, finding by the books that 
this note had not been paid, he remarked to Beauregard that it had been lost. 
Beauregard replied that the matter had been settled. Without offering the testi- 
mony of Beauregard, or any further evidence, the plaintiff has left us to dis- 
cover the meaning of that equivocal answer. 

The order of seizure obtained by Beauregard bears date the Ist of February, 
1837, and he states, in his petition, that the two notes of Lino de la Rosa, as- 
sumed by Suares, have been paid by him. The sale of the sheriff to Marsoudet, 
under that seizure, was executed on the 19th of April, 1837. The identity of 
the note in controversy with one of those on which Beauregard obtained the 
order of seizure, is fully proved ; but the presumption of payment arising from 
his possession of this note, is destroyed by the fact that there is upon it a re- 
ceipt in these words: 

“ Regu de B. Beauregard trois-cents piastres @ valoir sur ce billet. 

Nelle. Orleans, le 7 Juin, 1837. (Signed) Louis Serr.” 

Five months after the filing of Beauregard’s petition for an order of seizure, 
and six or seven weeks after the date of the sale to Marsoudet, that note was in 
the possession of the defendants, and Beauregard paid them $300 on account of 
it. "We have looked in vain in the record for evidence of Beauregard’s posses- 
sion of the note, subsequent to that time ; the only place in which his name ap- 
pears is upon a check of $70, drawn by him on the Union Bank, and unpaid. 
Whatever this may prove, it assuredly does not prove a payment. The pre- 
sumption is that, if the check had been paid, its amount was to be deducted 
from the balance due on the note; and the fact that it bears date more than 
séven months after the institution of the suit against Lino de la Rosa, furnishes 
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additional evidence that the note has never been paid, aut Cuatnnntates 
time ‘in the rightful possession of the defendants. 

The allegation that the judgment rendered in that suit was obtained diitdagh 
the collusion and frauds of the parties to it, is not sustained by the evidence. 
As it has not been shown that the note had been paid, Lino de la Rosa could 
not be expected to know that it had, and, having no defence to make, he did 
wisely not to incur the expense of employing counsel. Through the oversight 
or neglect of the plaintiffs, the suit was pending five years before the judgment 
by default was made final. The ayans-cause of the present plaintiff had ample 
opportunities to intervene, if they had deemed an intervention necessary to 
the preservation of their rights. If the fact that Lino de la Rosa failed, to 
give notice of the suit to B. Beauregard, is to be considered as creating a pre- 


. sumption of fraud, fraud must also be presumed on the part of the plaintiff in 


injunction, for he has, under similar circumstances, failed to give notice to Beau- 
regard, and has made no attempt to avail himself of his testimony. 

The note sued on being unpaid, the mortgage given to secure it could not be 
raised, and is stillin force. It may be true that the purchaser is bound for 
nothing beyond the price of the adjudication; and when a case is presented in 
which the purchaser has paid the whole price of the adjudication, the court 
will have to determine that question. This is not such a case. 

The circumstances under which Joseph Sauvinet acquired the property have 
been carefully kept out of the record, and we have no means of judging of the 
knowledge he had of the transactions which have given rise to this controversy, 
or of the relations which may have existed between him and the parties to them; 
but we find that he was the seizing creditor in the execution under which the 
property was sold, and that he retained out of the price $3748 25 on accoant of 
his debt. Out of that sum he was bound to pay the claim of the defendants, 
and he must accordingly pay it, or let the defendants’ process have its course. 
The cancelling of the mortgage, whether it originated in error or in any other 
cause, has done him uo injury. 

It is therefore ordered that the judgment of the District Court be reversed, 
the injunction dissolved, and the defendants allowed to proceed under their ex- 
ecution, the plaintiffs paying costs in both courts. It is further ordered that the 
defendants recover, in solido, from the plaintiff, and Francis Huet, his surety 
in the injunction bond, interest at the rate of five per cent per annum on $1338 
20, from the 5th day of March, 1845, till paid. 





Levericu, Executor v. Ricuarps et al. 


A cotton broker, to whom cotton had been delivered by the vendor to be sold at a fixed price 
to some unknown principal, fraudulently obtained from the agent of a foreign house an ad- 
vance upon it, on agreeing to consign the cotton to his principals for sale, and on delivering to 
their agent bills of lading for it made out inhis name. The latter knew that the broker had 
not credit or means to purchase the cotton on his own account. In an action by the vendor 
against the broker, and the agent by whom the advance had been made, the cotton was 
sequestered, and the principals of the latter intervened and bonded the property, which 
was afterwards sold, and the proceeds received by them. Held, that the delivery to the 
broker was not a delivery under a contract of sale to any principal for whom he may have 
been acting ; that it merely invested the former with possession as a broker, which be was 
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-» bound to part with in favor of his principals on payment of the price, and on no other condi- 
tion ; that, on the supposition that he had no principal, he had only a possession based on 
frand, and, being known as a broker, those who dealt with him dealt at their peril, unless 
they put themselves in communication with the owner ; that the possession of the cotton by 
the broker was only an indication of the assent of the owner to a sale for cash in the usual 
coarse of business ; that, there being no evidence of a custom among shippers to employ 
brokers to obtain advances on their shipments, the broker had no authority to pledge the 
property, which had been entrusted to him for another purpose ; that the case would have 
been different, had the intervenors purchased and paid for the cotton in the usual course of 
business; and that the plaintiff is entitled to recover the value of the cotton from the inter- 
venors. 


PPEAL from the Commercial Court of New Orleans, Watts, J. The 

executor of Leverich represents that, his testator, at the time of his death, 
was in possession of 253 bales of cotton, worth $7155, to the possession. of: 
which he succeeded as executor; that, about the 1st of July, 1844, one Wm. 
W. Richards, pretending to act as the agent or broker of Spence, fraudulently 
and without the knowledge, or consent of the petitioner, or of any one author- 
ized by him, obtained possession of the cotton, without paying its price or any 
part thereof, and caused the same to be shipped immediately, and new marks 
to be placed thereon, and was about to export it when it was sequestered in 
this action; that he has been informed that Spence never employed or author- 
ized Richards to buy the cotton on his account, but that Spence made certain 
advances to Richards on account of this and other cotton, but to what extent he 
knows not; that he has made Spence a defendant, to enable him to make a full 
disclosure in the premises ; that the rights of Spence, in the premises, whatever 
they be, are derived from Richards, and are consequently inferior to those of 
the petitioner on the cotton, or its proceeds, Richards having obtained posses- 
sion of the property fraudulently, the sale thereof never having been completed, 
nor possession given by petitioner, or by any one by him authorized; that, in 
case it be considered that a sale has taken place, petitioner is entitled to reclaim 
the property or its proceeds under his privilege as vendor, against Spence. It 
is further alleged that the cotton was stored in the warehouse of Behan & Free- 
land, and that, in consideration of certain storage and commissions paid, or 
promised to them, they agreed to keep the cotton safely, and to deliver it only 
to the petitioner, or his order; that they delivered it to Richards without peti- 
tioners knowledge or authority; and that if, in consequence thereof, Spence or 
others have acquired rights thereto superior to petitioner’s, Behan & Freeland 
are responsible to him in solido for the value of the cotton. The petition con- 
cludes with a prayer ‘that the claims of Spence on said cotton be set aside and 
dismissed, or that Spence and Richards be condemned in solido and severally to 
pay to the petitioner the value thereof, $7155, with interest from judicial de- 
mand ; and further, if it should appear on the trial that petitioner has lost his 
recourse upon the cotton, in consequence of the delivery of it by Behan & Free- 
land, that they be condemned to pay the sum of $7155, the value thereof, with 
interest as aforesaid; and for general relief,” &c. 

Spence answered by a general denial, and by adopting the allegations made 
by Gower, Nephews § Co., in their petition of intervention. Richards was not 
cited. Behan & Freeland, after a general denial, admitted that they had the 
_cotton in their warehouse at the time of Leverich’s death, but averred that it 
was delivered to the order of the plaintiff, or his agent. 

Gower, Nephews & Co. and Spence, who also joined in the intervention, allege 
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Re Regd time employed Spence as their agent at New Orleans, 
to obtain for them consignments of merchandize, and to make advances for them 
théreon ; that during the months of May and June, 1844, Richards, one of the 
defendants, made various consignments to them through the instrumentality of 
their agent Spence, to the amount of 1400 bales of cotton, on which consign- 
ments they, in the ordinary course of business, made large advances of money 
to Richards, to the amount of $38,330 34; that the sum of $11,440 69 was 
specially advanced by them through their agent to Richa: ds, upon 431 bales of 
cotton, forming part of said consignments, among which 431 bales were the 253 
bales sequestered in this suit ; that before the issuing of the sequestration in this 
case, and in pursuance of the contract for advances and consignments, the said 
advance of $11,440 69 was made to Richards in cash, and possession of the 
whole of said 431 bales of cotton received by the intervenors, and bills of lading 
taken and held by them,through their agent Spence, as will appear from the 
bills of lading annexed; all of which transactions of the intervenors were made 
in good faith, and in the ordinary and lawful course of business, and without 
any knowledge of the pretended rights of the plaintiff, which pretended rights 
the intervenors expressly deny. They further allege that, by reason of the 
premises and of their possession, they are entitled to a privilege on the whole of 
said 431 bales of cotton for the reimbursement of their advances, to wit, the 
sum of $11,440 69, together with all advances, disbursements and charges, for 
freight, insurance, dockage, port charges, storage, commissions, and all others 
lawfully incurred in the shipping, transportation, storage, &c. and in the sale of 
said cotton, and are entitled to the possession and control thereof, subject only 
to the liability of paying to Richards, or his lawful representative, or assigns, 
the residue, if any, of the proceeds of said consignment, after reimbursing 
said advances and charges. They pray for a judgment declaring them lawfully 
entitled to the possession and control of said 253 bales of cotton, with a privilege 
thereon for $11,440 69, and for charges, &c. according to the custom of trade, 
that the sequestration be discharged, and for general relief. They further pray, 
in case it should be decided that no lawful delivery was made to them of the 
cotton by Behan & Freeland, and no lawful possession was vested in them in 
consequence, that said Behan § Freeland may be condemned to pay them, as 
damages, the amount of any sum which the plaintiff may recover against them. 

Behan & Freeland answered, by a general denial, so much of the intervention 
as referred to them. 

The facts established on the trial of this case are fully stated in the following 
opinion of the judge of the Commercial Court :? 

“‘ This litigation arises out of the fraudulent and irregular conduct of W. W. 
Richards. James H. Leverich had been a cotton factor from 1834 until the 17th 
June, 1845, when he departed this life, leaving W. E. Leverich, S. J. Peters, 
and his widow, as general executors, and directing that W. E. Leverich should 
wind up and close his commercial transactions. At the time of his death there 
were on hand between 200 and 300 bales of cotton, and 3&bales arrived the day 
after hisdecease. W. E. Leverich assumed to act according to the directions of 
the will, and has brought this suit as individual executor. It appears that Rich- 
ards had several years ago ucted asa cotton buyer and shipper ; that about three 
years ago he took the benefit of the bankrupt law, and since then has acted 
génerally as a broker, but has also undertaken to buy and ship, either on bis own 
account, or in connexion with other persons. Spence is a commission mer-— 
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chant, and also acts as the special agent of Gower, Nephews & Co., to make ad- 
vances to shippers of cotton From January to June, 1844, Spence had ad- 
vanced to Richards, either on his own account or on account of others, $60,000. 
Spence was about to close his transactions, and leave New Orleans, on the 3d Ju- 
ly, 1844, to join the Boston steam packet of the 16th July. In the last week 
of June, Richards applied to Spence to make further advances on cotton. 
Spence declined, and directed him to apply to others; but, being importuned, 
agreed to make the advance provided the cotton was shipped and the transaction 
completed, in time for him to leave New Orleans on the 3d July, which was 
promised. The advance was to be on 490 bales of cotton, samples of part of 
which were shown to Spence, and Richards promised to show him the rest of 
the samples when he could get and arrange them. 

“ Fearn & Crenshaw had sold cotton to Richards, on which Spence had made 
an advance, and Richards being backward in making payment, they applied to 
him, in a peremptory manner, requiring either to be paid, or to be allowed to 
take the shipment of cotton on their own account. Richards excused himself 
by stating that he had laid out the advance which he had obtained on other cot- 
ton, on which he was also seeking to obtain an advance, promised as soon as he 
could accomplish this intention to pay them, and put them off till the next 
morning. This application of Crenshaw, by comparison of dates, I conclude, 
must have been made on thursday, 27th June. Richards, failing to comply, 
promised Crenshaw to give him the ship’s receipts for the cotton. This was done 
about 12 o’clock, but Richards engaged Crenshaw to keep the ship’s receipts 
until 3 o’clock, by which time he would either pay for the cotton, or Crenshaw 
might obtain bills of lading on the ship’s receipts. Richards not making his ap- 
pearance at the time appointed, Crenshaw had bills of lading filled up and sent to 
Gale’s office to be signed. On examination and comparison there, it was found 
that bills of lading had already been signed for cotton of the same numbers, 
marks, &c., for Spence. Crenshaw, thereupon, applied to Spence, threatening 
to have the cotton seized ; a threat which did not alarm Spence, as he consider- 
ed himself safe in the possession of the bills of lading. Richards explained and 
excused his conduct to Spence in the same manner in which he had excused 
himself to Crenshaw, by saying that he had laid out the advances he had received 
from Spence on the cotton bought from Crenshaw in other cotton, on which he 
was endeavoring to obtain an advance, and urged Spence to come to his relief by 
making such advance. This conversation took place on friday, 28th June. 

Zarly on the morning of the 29th June, Spence went to Richards’ office, and 
Richards showed him samples of 126 bales of cotton, which, as will be hereaf- 
ter seen, had been bought by him from Smith § Carroll, and he promised to pro- 
cure and arrange for his examination samples of other cotton, which he said he 
had bought to make up a quantity of 480 or 490 bales, upon which he desired 
that Spence should make the advance. Spence agreed to make the advance, 
provided the cotton could all be shipped, and he could receive the bills of lading 
on or before tuesday, 2d July. This was accordingly promised, and Richards 
requested Spence to engage tonnage for the cotton. Spence accordingly went 
to Whitney & Co., who engaged to ship it immediately, provided it was divided 
among three vessels, which was assented to, and an order given for the shipment 
of 126 bales on board the Martha Washington, and it was commenced to be 
shipped accordingly on saturday, 29th June. Early in the morning of that 
day, and immediately on making his agreement with Richards, Spence called at 
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the office of Fearn § Crenshaw, and promised to pay them for the cotton they 
had sold to Richards, and did accordingly pay them the sum of $4,700, which 
was the whole amount of the sale, with the exception of $88, which was subse- 
quently paid onthe 2d July. Atwhat hour on saturday the sum of $4,700 was 
paid to Fearn & Crenshaw is not proved ; but I take it for granted that it was 
somewhere between 12 and 2 o’clock, as Spence had not the money to disburse 
until he had negotiated bills with Corning §& Co. I assume it to be proved, 
therefore, that the payment to Fearn & Crenshaw was not made until after the 
purchase of cotton from Leverich, which will now be related. The testimony 
of B. Richards as to the dates and sums, and the relative period of payments, 
derived from a hurried conversation, is not to be relied on to prove that Spence 
paid Crenshaw before he agreed to make the last advance to Richards. 

‘From the testimony of Brown we learn that, on saturday, 29th June, be- 
tween 9 and 10 o’clock, Richards applied to him to purchase cotton. Brown 
had for sale 52 bales, of which he named the price, and which Richards agreed 
to purchase. Brown took Richards to the office of Converse & Co., and the sale 
was agreed upon, Brown telling Converse §- Co. that they must settle the trans- 
action themselves with Richards. Richards then inquired of Brown if he knew 
of any other lot of cotton for sale. Brown answered that he did not, except a 
lot of 253 bales held by Leverich §& Co., and which, as it appears, Brown had 
attempted to buy for other parties, but they could not agree as to the price. 
Richards complained of being unwell, and requested Brown to go with him to 
Leverich’s office, and assist him in the purchase, promising that he should have 
_ the factor’s brokerage. They accordingly went to Leverich’s office, and after 
negotiating with Boon, the clerk of Leverich, Richards went away, leaving 
Brown to complete the negotiation. After Richards went away, Boon inquired 
of Brown for whom Richards was buying the cotton. Brown testifies that he 
told him that he did not know, but thought it probable it was for Spence, as 
Richards had been buying for Spence. In his testimony on this subject Boon’s 
statement varies, as on one examination he states that Brown told him that he 
supposed Richards was buying for Spence, and on another examination he states 
that Brown told him absolutely that Richards was buying for Spence, a state- 
ment which is directly contradicted by Brown. Boon submitted the offer for 
the cotton to Leverich and Peters, and, as he says, told them that the cotton was 
bought for Spence. Peters testifies that Spence’s name was mentioned, but in 
what way he cannot say, as his mind was more intent on the price, than on the 
purchaser. ‘The offer was accepted, and Boon on the same day, viz: saturday, 
29th June, gave an order for the cotton in favor of bearer, designating the marks, 
numbers, price, and the sale to Richards. Boon at first drew the order in favor 
of Brown or order, but Brown refused to receive it in that form. 

«Behan, the keeper of the cotton press, mentioned the subject on monday, Ist 
July, and-desired an order from the executors. One was written and signed by 
them on that day, but it never passed out of their possession. Graesbeck, the 
weigher of Leverich, having been informed of the sale, weighed the cotton, and 
Boon made out the bill of parcels. The cotton was all delivered on board the 
respective vessels, and Spence received bills of lading for it, as shipped in his 
own name. 

“There has been some attempt to doubt or question the authority of Boon to 
give the order, on the ground that he was a subordinate clerk, and that it did 
hot come within the range of his duties. I am of opinion that there is sufficient 
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evidence. to. show that Boon acted. in such matters, made sales of cotton, gave 
orders, &c. It would be of dangerous consequence to permit merchants to disa- 
vow the acts of their clerks, on the ground of the limited range of their duties; 
and. both before and since this transaction there is abundant proof that Boon, 
who is of full age, was authorized to act as he did. 

“The rights of Spence, as agent of Gower, Nephews & Co., merchants making 
advances on the possession of bills of lading, are assailed on three grounds : 

“I, That Spence did not act with proper caution, and that there were circum- 
stances which ought to have induced him to suspect the conduct of Richards, 
and not to have made an advance to him, without inquiring whether the cotton 
had been paid for. These circumstances are, first, what had passed between 
Crenshaw, Richards, and Spence; secondly, the testimony of Carroll; and 
thirdly, the general manner and conduct of Richards. The testimony of Cren- 
shaw has been detailed. Carroll testifies that he had sold cotton to Richards, 
who had given him the name of Spence as the buyer; that, when on application 
to Richards, he could not obtain payment, and was informed that the cotton was 
in progress of shipment, he applied on monday morning, Ist July, to Spence, to 
know whether he was the purchaser of the cotton, stating that Richards had 
given his name as purchaser. Spence informed him that he was not, but that 
he was to make an advance upon cotton which Richards had bought, and which 
was the same thing; that is, as I understand, it had reference to the same cot- 
ton. Carroll immediately proceeded to stop the delivery of the cotton, and 
this is doubtless the difficulty which is alluded to in the testimony of Whitney, 
where he states that the bills of lading were not ready as soon as was expected. 
This interview between Carroll and Spence, would seem to be a different inter- 
view from,that which Spence relates as having taken place later in the day, and 
at which Fitch was present, and of which last interview Carroll has no recol- 
lection. I agree with the counsel for Leverich, that this matter was likely to be 
more deeply impressed on the memory of Carroll than of Spence. It came 
home to his interest, and caused him to take a very decided step. I therefore 
assume that Carroll’s memory of the transaction is correct. 

‘The general circumstances as to the conduct and character of Richards, 
viz: his intemperance and state of distraction. I cannot see any weight in the 
evidence given on this subject. Several of the persons most intimate with him 
saw nothing peculiar or extraordinary in the conduct of Richards. Richards 
appears to have been a man of sanguine and somewhat peculiar character. 
On this first head, on which the weight of the rights of the defendant are as- 
sailed, I do not think that any sufficient matter has been proved. The transaction 
of Richards with Crenshaw was explained ina plausible manner, to the apparent 
satisfaction of all parties. Spence was at that time protected by his position, being 
the holder of bills of lading which could not be questioned, and he entered into 
the subsequent transaction reluctantly, and only with a view to accommodate 
Richards... From the slight manner in which Carroll testifies as to what oc- 
curred between himself and Spence, and the way in which it was treated, but 
little importance could be attached to it. Carroll does not state that he informed 
Spence that.his purchase of cotton was not paid for, and Spence never appears 
to have been informed of the order to stop the shipment. After matters of 
fraudulent conduct have transpired, we are apt to look back, and perceive causes 
of suspicion in.acts and conduct which would not have raised any suspicion in the 
most vigilant and careful. It is to be observed that, Richards obtained the con- 
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fidence of four houses, all of high respectability and character as business men, 
viz: Fearn & Crenshaw, Mitchell & Logan, Smith & Carroll, Converse & Co., 
and also had transactions with many other houses, by whom he was held in 
good esteem; and, therefore, the executors cannot be blamed if they were de- 
ceived, nor could Spence be blamed for giving confidence which had been so 
often redeemed. . 

«II. The second ground on which the rights of the defendants are assailed is, 
that Richards gave the name of Spence as purchaser. If this were true, and it 
was without the knowledge of Spence, it would not bind him; but it rests only 
on the testimony of Boon. The testimony of Boon is as unbusiness-like and as 
little to be relied upon, as the loose and careless manner in which he acted, and 
it is contradicted by the testimony of Brown. On monday, Boon was notified 
by Brown to be on his guard; and although Finch, the author of the suspicion, 
had only general grounds to proceed upon, yet the caution was of a very 
pointed character. He neglected it for insufficient reasons, and when again 
reminded, on tuesday, admits that he wholly forgot the matter. I consider, 
therefore, that it is not proved that Richards gave the name of Spence, as pur- 
chaser; and the facts of the case, viz: Boon’s order, and the entries in 
Graesbeck’s weighing-book disprove it. The weigher inserts the name of the 
principal, except where the individual acts as broker, and then he describes him 
as such, which was not done in this case. 

“III. The third ground on which the rights of the defendants are assailed is, 
that Spence did not make an advance upon the cotton, after it was purchased 
from Leversch ; but that he had previously agreed to pay Crenshaw, and there- 
fore does not come under the head ofa merchant advancing on possession of the 
property. I consider it as proved that Spence did agree to pay Crenshaw, before 
the cotton was bought by Richards from Leverich ; but it is to be recollected 
that Richards represented to Spence that he had already purchased the cotton, 
and, in point of fact, such was the case with regard to the 126 bales bought of 
Smith § Carroll. Spence agreed to make the advance on this representation, 
and the promise to pay Crenshaw was a part of that advance. In point of fact 
the money was not paid to Crenshaw, until after the cotton had been purchased 
by Richards from Leverich. 

“Upon the whole matter, therefore, I am of opinion that Gower, Nephews & 
Co. must be protected in the advances made by their agent, on property placed 
in their possession, which property had been sold, and the possession of it regu- 
ly parted with by the plaintiff. 

There was judgment below in favor of, Gower, Nephews & Co., and of Behas 
& Freeland, from which the plaintiff appealed. 

Micou and Lockett, for the appellant. 1. Richards obtained his possession by 
fraud and false pretences. Under such circumstances he could not give to 
Spence a higher claim than he had himself. His falsehood, in representing him- 
self as buying for another, was punishable criminally. Bullard & Curry’s 
Dig. 250. Andrew v. Dietrich, 14 Wend. 34. D’ Wolf v. Babbett, 4 Ma- 
son, 294. Gasquet v. Johnson, 2 La. 516. The equity of a vendor equals 
that of a factor or purchaser, except when the vendor has voluntarily parted 
with possession. Russell v. Favier, 18 La. 589. Marks v. Landry, 9 Rob. 
526. Absolute possession was not delivered. The sale was for cash, and it 
was understood that the price was to be paid before Rickards became owner. 
4 Mason 294. 
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2. Spence’s advances were not made in the usual course of business, nor with 
proper caution. He was put upon his guard. He knew of other frauds com- 
mitted by Richards, and had every reason to suspect that he had not paid for 
the cotton now in dispute. His principal object in the transaction was to avoid 
litigation with Fearn, Crenshaw & Co., whose ship receipts confronted his bills 
of lading; and his anxiety to release that shipment, and his haste to depart, led 
him into errors, amounting to gross negligence, if not legal mala fides. 1 
Smith’s Leading Cases, 258, 431, 43 Law Library. Story on Bills, § 194. 
Lanfear v. Blossman, ante p. 148. Fetter v. Field, ante p. 80. 

3. Spence was improperly discharged as a defendant and sworn as a witness. 
His evidence differs from that of the other witnesses. He alone pretends that 
the $4,780, paid to Fearn, Crenshaw & Co., was a specified advance on this ship- 
ment. As agent of foreign merchants, he was liable personally on his contracts. 
2 Smith’s Leading Cases, 222 n., 44 Law Library. He had voluntarily united 
his personal obligation with that of his principals, in the bond given in this case 
to release the sequestration, and the bond was accepted by plaintiff. The agent 
who contracts in his own name adds his responsibility to that of his employ- 
ers. Hyde v. Wolf, 4 La. 236. Hopkins v. Lacouture, Ib. 66. Pothier 
on Obligations, § 82, 448. Story on Agency, § 270. Accepting the respon- 
sibility of the employers, did not release the agent previously bound. Civil 
Code, art. 2188. Bonnemer v. Negrete, 16 La. 474. But this is not an ac- 
tion ex contractu. There is no contract and no privity between the plaintiff and 
Spence. The plaintiff claims his cotton in the hands of Spence as a trespasser 
or wrong doer. The action is one er delicto. If the principals come in volun- 
tarily, profit by the act of their agent, and adopt it as their own, they make 
themselves liable, but do not discharge the agent. The agent and_principal are 
equally, and in solido, liable for torts. Civil Code, arts. 2299, 2304, amended by 
act 1844. They may be sued jointly or severally, at the choice of plaintiff. 
Browne on Actions, pp. 112, 115, 45 Law Library. 

4. The payment of $4,780, to Fearn, Crenshaw & Co., was not an advance 
on the cotton indispute. It was made on the mere credit and promise of ‘Rich- 
ards, and cannot, against the plaintiff’s right as owner, or his lien as vendor, be 
imputed to this lot. His privilege for advances rests entirely on art. 3114 of 
Civil Code. The amending act of 1841, p. 22, does not relieve him, because 
the plaintiff is a resident creditor, having a privilege, and therefore within the 
proviso of thatact. Baldwinv. Bracy, 1 La, 364. Grey v. Bledsoe, 13 Ib. 
491. Haganv. Sompeyrac, 3 Ib. 157. Collins v. Austin, 3 Ib. 302. Park 
v. Porter, 2 Rob. 345. The remaining payments were made after Spence had 
been doubly cautioned, and for them he deserves no protection from the law. 

5. The cotton belonged to a succession. The questions whether the will of 
deceased gave his executor power to sell by private sale, and whether the inten- 
tion of the executors so to sell, divested the rights of the estate, are submitted 
to the judgment of the court. 

T. A. Clarke and E. A. Bradford, for the defendant Spence, and the inter- 
venors. ist. There was possession and property in Richards. The evidence 
establishes that he was the purchaser ; that there was no false pretence held out 
by him to induce the plaintiff to part with possession, and that he did part with 
it. 2d. If there was an error as to the person, it did not invalidate the sale. 
Civil Code, arts. 1828, 1830. Pothier, § 19. But there was no such error. 
3d. If there was error, it was the result of gross negligence on the part of 
plaintiff, or of his agents. 4th. There was no false pretence held out by 
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Richards. 5th. Though Richards acted in fraud, the title of intervenors must 
prevail. 13 Wendell, 570. 2 Fairfield, 227. 2 Blackstone, 450. 8 Cowen, 
238. 12 Pick. 307. Chitty on Contracts, 415. ‘No principle is better estab- 
lished in law or mora! justice, than that third persons, acting in good faith, shall 
not be prejudiced by the frauds of others in which they had no agency.” 11 La. 
401. 18 La. 585. 6th. Intervenors acquired possession and property bond fide, 
for a new and valuable consideration and in the ordinary course of business. Vide 
12 La. 263. The advace was specific, and covered by the article. Civil Code, art. 
$214. 14 La. 473-7. 18 La. 328. 11 Rob. 140. 7th. Spence was a 
competent witness. Though a party he may be a witness. 2 Mart. N. S. 
455. 5 Ib.N. S. 7. 2 La. 473. Benjn. & Slidell’s Dig. title Evidence, 
no. 209. In chancery proceedings, which are analogous to those of civil law, 
“the evidence of one defendant may be read for another defendant, and also 
for the plaintiff,” if he is without interest. Bennet’s Chanc. Practice, 27th vol. 
3d Series Law Lib. p. 13. Kirk v. Hodson, 2 Johns. Chancery Rep. 550. 
The bond was discharged by the deposit of the money. Spence was merely an 
agent in the transaction ; and it has been held “that an agent is a competent 
witness in al] matters connected with his agency, without a release, and his be- 
ing liable for costs will not render him incompetent, if he is at the same time 
agent.” 5 Mart. N.S. 274. See cases in Benjn. & Slidell's Dig. Evidence p. 
209, no. 46. 

C. M. Jones, for the defendants Behan & Freeland. 

The judgment of the court was pronounced by 

Eustis, C. J.* After the death of James H. Leverich his former commis- 
sion house was continued in his name by his executor, for the purpose of liqui- 
dating its concerns. The immediate charge of the business appears to have been 
entrusted to the former clerks ofthe deceased. The executor, being otherwise 
actively employed, exercised only a general supervision over it. The plaintiff 
in this suit charges, that Richards, pretending to act as a broker for the defend- 
ant Spence, under certain false pretences, fraudulently obtained possession of 
two hundred and fifty-three bales of cotton, which the house of J. H. Leverich 
held as factors for sale, without paying the price. He makes Richards and 
Spence defendants, and prays for judgment for a restitution of the cotton adversely 
to the claims of Spence, who, he alleges, has obtained the control of the cotton, 
under an advance made by him to Richards; he alleges that the cotton had 
been shipped immediately, and the marks changed. He also prays in the al- 
ternative for judgment against Richards and Spence, in solido, for the price, the 
sum of $7155 70. A. A. Gower, Nephews § Co. intervene, and make them- 
selves parties defendant. Judgment is prayed for by the plaintiff against them, 
as well as against the original defendants. 

The two hundred and fifty-three bales of cotton having been sequestered, 
were bonded by Spence and the intervenors. Richards had absconded, and no 
service was made on him. Spence answered, but his answer is merged in the 
petition of intervention, in which he united himself as a party. The interven- 
tion changes in no respect the issue between Spence and the plaintiff, and is a 
mere addition of the partiesas defendants. The intervenors allege that, they 
are the principals in the transaction ; that the advance was made on their ac- 
count, on the shipment to them ; aud it charges in general terms their superior 
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rights to the two hundred and fifty-three bales of cotton, and the regularity and 
good faith of themselves, and of the conduct of their agent, Spence. They de- 
ny all the allegations of the petition, except those expressly admitted by them. 

Spence charges that he was the agent of A. A. Gowcr, Nephews & Cov; and it 
is alleged that they are the principals, and are solely interested in the event of the 
suit. He was discharged by the court below as a party defendant, and, under 
a full release from the intervenors and the cancelling of the bond given under 
the sequestration, by the deposit of the amount in court, was examined as a 
witness for his principals, the intervenors. On the propriety of this act of the 
court in discharging him as a party against the consent of the plaintiff, we wish 
to be understood as giving no opinion. 

We had at one time almost come to the conclusion to remand this case for a 
new trial, before a special jury of merchants; but a further examination of the 
facts has satisfied us that, it is our duty definitely to determine it. The case is 
fully stated in the opinion of the judge of the Commercial Court. The evi- 
dence is in some respects contradictory, but there are certain points which we 
consider to be established beyond a reasonable doubt, and upon which we base 
an opinion. 

Richards was a cotton-broker, known generally, and doing business as such, 
and having no credit except that which he derived from being entrusted with 
the business of other persons. Spence, up to the time of Richards’ abscond- 
ing, had extensive dealings with him on his own account, and on account of 
others, Richards sometimes trading in cotton in his own name. The sale of 
cotton, which is the subject of the present suit, was made to Richards as a bro- 
ker, and would not have been made to him on his own account, by reason of his 
want of credit. The sale was made on account of Spence, as the vendor be- 
lieved, or of some principal whose name was not disclosed. The pretended 
purchase, and obtaining possession of the cotton on behalf of Richards, was a 
fraud. The delivery on behalf of the vendor of the cotton to Richards, under 
these circumstahces, was not a delivery to the principal, (supposing him to have 
been employed by one,) under the contract of sale; but created in Richards 
merely a possession as a broker, and nothing else, for and on account of the ven- 
dor, which possession as a broker he was bound to part with in favor of his prin- 
cipal on the payment of the price, and on no other condition. If, on the hypo- 
thesis of the defendants and intervenors, Richards had no principal, he had no 
possession but that based on fraud; and, being known publicly as a broker, 
every one traded with him for the article at his peril, unless he put himself in 
communication with its owner. 

Admitting that, having possession of the cotton in his own name, was a proof 
of some authority on the part of the owner of the cotton, it could only be con- 
sidered as indicating the assent of the latter to asale for cash, in the usual 
course of business. If a broker do not disclose the name of the purchaser, the 
seller assents to a sale for cash, and possession is given to the broker, to 
deliver the article to the purchaser, whoever he be, for cash. This is the 
limit of the power of the broker. But Spence did not purchase the cotton ; he 
made an advance on it, and took it in pledge. We look in vain for any pretence 
for any such authority on the part of the broker, thus to dispose of property 
committed to his charge for a special purpose. There is no evidence that, it is 
in the usual course of trade for shippers to employ brokers for the purpose of 
obtaining advances on their shipments, and that the custody of merchandize and 
produce is entrusted to them for that object. 
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We then have the naked fact, of Spence making this advance to this broker 
on the cotton, and obtaining from him the article in pledge for the amount. 
Did he acquire thereby only the rights of Richards, the broker, or extinguish 
all the claims of the owners of the cotton, and thus enable Richards to com- 
plete the fraud under which he had obtained the possession of the cotton, is 
the question we have to determine. 

The broker is considered in law as the mandatary of the two parties to the 
the contract which he undertakes to make for them; he owes fidelity to both. 
Commercial brokers, we understand, are governed in their duties by the laws 
and usages of commerce. When a merchant treats with a broker, acting in his 
ordinary line of business, in his relations with the intermediary are involved the 
interests of other persons. The law on this subject we understand to be estab- 
lished by numerous decisions. 

When a broker sells goods without disclosing the name of his principal, he 
acts beyond the scope of his authority ; his principal is not bound by the con- 
sequences of such a sale, and hence he cannot be affected by any claim of set-off 
which may exist between the broker and the vendee. It will be sufficient, it ap- 
pears, to deprive the purchaser of this right, if he knew that the seller was a 
broker, even without knowing that he acted as a broker in the particular in- 
stance ; and where it is doubtful whether a party sells as a broker or not, it is 
the duty of the buyer to make inquiry in order to satisfy himself of the fact. 
If however the principal enables the broker to mislead the purchaser, as by 
delivering to him either the possession of, or the indicia of property in, the 
goods to be sold, it will be otherwise. Baring v. Corrie, 2 B. & Ald. 137. 
Russell on Factors and Brokers, p. 108. Now, on this principle, the possession 
of the cotton by a cotton broker, could only induce a purchaser to believe that 
he had authority to sell. Nothing else could be inferred from his being entrust- 
ed with it by the owner. Had Spence purchased, and paid for this cotton in the 
usual course of business, a very different case would have been presented. He 
did not do it; but made a contract with the broker, which he had no reason to 
believe the broker had any authority to make. The reasoning of chief jus- 
tice Abbot, in the case above cited of Baring v. Corrie, is applicable to every 
part of this case. He says: 

‘The plaintiffs in this case have only reposed the usual confidence which any 
merchant must place in his broker; and it will not be safe hereafter for any 
merchant to employ a broker, if the defendants should succeed, for the broker 
might, by delivering to the buyer a false note, defeat the rights of his principal 


' altogether.” 


In the present case we can perceive no want of caution on the part of the 
seller, and no false credit given to the broker, by entrusting him with the cus- 
tedy of the cotton to be delivered to the purchaser, be he known or unknown, 
on the payment of the price. 

Persons engaged in mercantile transactions must be presumed to know what 
contracts are within the authority of a broker. ‘It would be well,” says Lord 
Ellenborough, “ if traders, when they deal with brokers, would make themselves 
secure, by first inquiring whether they will be borne out in dealing with them in 
that character. It would save a great deal of risk and litigation.”. 6 Maule 
and Selwyn, 4. 

Where the payment by a purchaser to a broker, was not made in the way 
authorized in the original contract, it was held that it was not available as a 
defence to the claim of the principal. 1 Starkie, 233. Russel on Factors, 106. 
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There are some facts in this affair which ought not to be overlooked, inas- 
much as they tend to show a degree of looseness and levity in the transaction 
of important business, which ought to be discountenanced by men of business. 
By the testimony of Carroll and of Crenshaw it appears that Richards was not 
only without credit and pressed with debt, but unprincipled, and entirely un- 
scrupulous in his means of raising money. A knowledge of the transaction with 
Crenshaw, was brought home to Spence early on saturday, the day of the sale to 
Richards, after which he made a payment to Crenshaw’s house on Richards’ 
account, and on monday Carroll apprized him of a fact which ought to have 
arrested all business between them. It did not produce that result; but, onthe 
day following, tuesday, the balance due Richards, $2956 26, was paid to his 
clerk ; and the day before, on monday, after Crenshaw’s affair had been closed, 
he paid the same clerk $3700. It is utterly impossible to permit the vendor to 
be deprived of his property and the price, by means of this kind. They can 
receive no countenance from us. 

Being satisfied that this sale of cotton was made to Richards as a broker for 
Spence, or for some principal unknown, and not to him personally, what claims 
can Spence urge to receive it? Richards was publicly known as a broker, and 
Spence well knew that he had not credit or means enough to purchase the cot- 
tonon hisown account. Spence made an advance on the cotton for shipment to 
the intervenors, but he could not believe that Richards had been entrusted with 
the cotton for the purpose of obtaining an advance. Even the first sum that 
Spence advanced, $4500, was paid by him to meet a flagrant defalcation on the 
part of Richards, in his transaction with Crenshaw—not to the owners of this 
cotton, but to Crenshaw’s house. This was on saturday, and after notice of the 
deficit from Crenshaw himself. The whole affair oviginated and was carried 
through in the confidence which Spence thought proper to place in Richards, 
and if it is thought that such transactions are in the usual course of business, 
and can be supported by courts of justice, it is time that such an error should be 
dispelled. 

It is therefore ordered that, the judgment of the Commercial Court be re- 
versed, and the plaintiff recover from the mtervenors, A. A. Gower, Nephews & 
Co., in solido, the sum of $7155 70, with interest from judicial demand and 
costs in both courts; and it is further ordered that, there be judgment in favor 
of Behan and Freeland called in warranty.* 





*T. A. Clarke and E. A. Bradford, for arehearing. Richards, when he obtained the 
possession of the cotton, with every apparent right of ownership, was invested with full 
power over it, to sell it, or to pledge it for advances. The plaintiff, by giving him the 
possession, with all the indicia of property, put him in a position to hold himself out to the 
world as the owner, and all persons dealing with him in good faith are entitled to protection. 
If Richards abused his possession of the cotton for a fraudulent purpose, the loss must be 
borne by the party, whose misplaced confidence in entrusting him with the possession of 
the cotton, enabled him to commit the fraud, and not by the party who dealt with him 
upon the faith of that possession. 

The general rule of law, established in the jurisprudence of all the leading commercial 
nations of the world, in reference to moveables, is, that ‘ possession constitutes title.” 
This rule, it is said, was introduced on grounds of public expediency, and from favor to 
commerce and to the free transfer of The doctrine of the civil law was, “ Nemo 
plus juris ad alium transferre potest, quam ipse haberet.” But a relaxation of this prin- 
ciple has been introduced into modern jurisprudence, “ to’ » effect of allowing the posses- 
sore of goods, and others in the apparent right of commodities, not only to sell, but to 
pledge them.” 1 Bell’s Commentaries, 485. The common law of England contained a 
remarkable exception to this general rule, in respect to factors, who, though vested with 
an undoubted ri t to sell the in their possession, were held to have no right to 
pledge them. propriety of this exception was often questioned upon principle, as the 
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factor is always enabled to hold himself out to the world as owner, and its bad effects, upon 
trade were so much felt that the House of Commons named a commi oe ere 
the subject. The committee reported that, in foreign countries, the rule, as applied to 
moveable property, was, “ that ‘ possession constitutes title,’ and that persons making ad- 
vances of money on such property are not required to inquire to whom it belongs, and are 
fully protected for the advances they make. This,” the committee stated, “may be 
taken to be the law of France, Portugal, Spain, Sardinia, Italy, Austria, Holland, the 
Hanse Towns, Prassia, Denmark, Sweden and Russia.” It was also the law of Scotland. 
‘The committee recommended that the rule of the foreign laws should be adopted in Eng- 
land. ‘They were of opinion, that “‘ though some frauds would be the consequence of such 
an alteration of the law, yet the great and almost universal benefit to be derived by trade 
from the removal of injurious restrictions, would so enormously overbalance the disad- 
vantage as to render it of comparatively little importance.” Accordingly, a gradual change 
was made in the rule of the common law, by successive acts of Parliament, till the act of 
5 and 6 Victoria placed the law of England, in this respect, on essentially the same foot- 
ing with the laws of the other states of Europe. 

A strong and familiar application of the principle above stated, has been made in the 
case of goods purchased under false pretences. A sale founded on fraudulent representa- 
tions is wholly null and void, ab initio, and operates no transfer whatever of title between 
the parties. (The possession of the fraudulent purchaser is a mere naked possession. which 
gives him no right of property, and which he is bound to surrender to his vendor. But if 
the purchaser, while in possession of the property, sells or pledges it to a third person, act- 
ing in good faith, such third person will hold the property, in preference to the original 
owner. “The reason is, that the original owner, by putting his goods in the hands ef the 
fraudulent vendor, has reposed confidence in him, and has enabled him to commit a fraud; 
therefore the equity of the original owner is not equal to that of the, person who has, bond 
fide, parted with his money or property in the purchase of such goods. The original ven- 
dor, by his imprudence, enabled the fraudulent vendee to defraud some one, and should him- 
self be the sufferer, rather than a third person, who must otherwise be defrauded.” Rus- 
sell vy. Favier, 18 La. 589. 

The counsel for the plaintiff in this case assumed the position, that Richards obtained 

ion of the cotton by fraud, and therefore that the plaintiff was entitled to recover it 

yeven from the intervenors, whose rights to it were acquired in good faith, and with- 

eut notice of the character of the possession by Richards; but the law on this point seems 

to betoo well settled in this State to be shaken. The court appear to concede this, for they 

go further, and place their opinion on the special ground that, as Richards was ‘‘ known 

publicly as a broker, every one traded with him for the article at his peril, unless he put 

himself in communication with its owner. Admitting,” itis said, “ that having possession 

of the cotton in his own name was a proof of some authority on the part of the owner of the 

cotton, it could only be considered as indicating the assent of the latter to a sale for cash, 
in the usual course of business.” 

The only question in the case, then, is this: Was the known character of Richards, 
as a cotton broker, notice to the world, that the cotton in his possession was not his pro- 
perty, that his possession of it, though accompanied with all the indicia of property, was 
only the possession of a broker, and that his authority over it was limited to a sale of it 
for cash ? 

All the writers on commercial law are agreed in their definition of a broker. He is an 
agent employed to make bargains and contracts between other persons, in matters of trade, 
commerce, or navigation, for a compensation commonly called brokerage. He is a mere 
negotiator between other parties, and never acts in his own name, but in the names of 
those who employ him. Where he is employed to buy or sell goods, he is not entrusted 
with the custody or possession of them, and is not authorised to buy or sell them in 
his own name. Story on Agency, 28. Russell on Factors, 4. 

Bell, in his Commentaries, says: ‘‘ Brokers are employed merely in the negotiation of 
contracts relative to property, with the custody of which they have no concern.” 1 Bell’s 
Com., 477. The articles of the Civil Code of this State, in respect to brokers, are in ac- 
cordance with these definitions. C. C., arts. 2985-89. 

It results, therefore, that the office of a broker is of a known and limited character. 
He is an intermediate negotiator between other parties, and nothing more. So long ashis 
em ent is confined within the limits which the law and the usages of merchants have 
affixed to his office, his known character, as a broker, is notice to all the world of the na- 
ture and extent of his authority ; but if either party entrusts him beyond those limits, he 
does so at his peril. A broker, on the one hand, has nothing to do with the possession of 
property ; consequently, if the vendor delivers to him the property, and he absconds with... 
it, the loss must be borne by the vendor. He has nothing to do, on the other hand, with 
the receipt of the price ; therefore, if the vendee pays the purchase money to him, and he 
absconds with it, the loss must be borne by the vendee. Whenever a er is employed 


heyond the recognised limits of his office, or out of his proper sphere, his character as a 
broker ceases to be notice to the world of the nature and extent of his employment, or that 
he is employed, in the particular instance, as a broker at all. 
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What consequences follow from the application of these principles to the case before 
the court? The sale, it is said, was to Richards, as a r. Then he had noth- 
ing to do with the possession of the If the plaintiff considered Richards as 
merely a broker in the transaction, he knew , in delivering the property into his pos- 
session, he was departing from the usages of merchants ; dake we piles a trust in 
him which did not belong to his character as a broker, and which he might use to mislead 
third persons. He took the risk, therefore, of all such consequences u himself. 

It is admitted that, if Richards, having possession of the cotton, had sold it to any pur- 
chaser in good faith, and absconded with its price, the loss would have fallen on the plain- 
tiff The intervenors contend that, this is only true on the broad principle heretofore stat- 
ed, that as the plaintiff had given his property into the possession of Richards, and there- 
by enabled him to hold himself out to the world as its owner, the loss, if he made a frau- 
dulent disposition of it, must fall on the plaintiff, rather than on an innocent third person. 
Such is the doctrine of the case of Baring v. Corrie, 4 B. & Ald., 137, cited by the court. 
It was held that, “if a broker sells goods without disclosing the name of his principal, it 
~ will be sufficient to deprive the purchaser of the right of set-off, if he knew that the sel- 
ler was a broker, without knowing that he acted as broker in the particular instance; and 
that where it is doubtful whether a party sells as a broker or not, it is the duty of the 
buyer to make inquiry to satisfy himself of the fact. If, however, the principal enables 
the broker to mislead the purchaser, as by delivering to him either the possession of, or the 
indicia of property in the goods to be sold, it will be otherwise.” According to this case, 
then, where a broker has possession of the property to be sold, his known character as 
broker, so far from being notice that he holds the property in that capacity, is not suffi- 
cient even to put a purchaser on inquiry ; and where such possession misleads a pur- 
chaser, the loss must be borne by the seller. 

It is said that, on the principle of the authority cited by the court, “the possession of 
the cotton by a cotton-broker could only induce a purchaser to believe that he had authori- 
ty to sell; nothing else could be inferred from his being entrusted with it by the owner.” 
Certainly such is not the full force and meaning of the authority cited. ‘The inference 
necessarily ed by a broker's possession of the property to be sold, does not relate to 
the extent of his authority, but to the character in which he acts. The authority of a 
broker to sell is not evidenced by the possession of the property ; on the contrary, it was 
expressly held, that such possession was calculated to mislead the purchaser, and that, if 
the broker had held possession of the property, or the indicia of its ownership, the case 
would have been otherwise. 

The importance which the court attach to the case of Baring v. Corrie, warrants a 
brief examination of it. The Barings employed Coles g- Co, as brokers, in the usual 
course of business, to sell a quantity of sugars. Coles g- Co. sold the sugars to Corrie ¢ 
Co. in their own names, and without disclosing that they acted as brokers. The sugars 
appeared to have been sold on a credit of sixty days. In London, when a broker negoti- 
ates a sale, he gives to the buyer a note of the sale, called a “sold note,” and to the sel- 
ler a like note, called a “ bought note,” in his own name, as the agent of each, and by 
which they are respectively bound; but when no broker is employed, the parties are re- 
quired to give their own notes. In this case Coles ¢ Co. sent a “ bought note,” in the 
usual form, to the Barings, but gave a “sold note” in their own names to Corrie § Co., 
without, however, requiring from them a “ bought note” in return. Coles § Co. kept, as 
by law they were required todo, a memorandum book of all their contracts as brokers, in 
which the sale of the sugars was regularly entered. Coles § Co. never had possession of 
the sugars, but the order for their delivery was drawn directly in favor of Corrie § Co. 
Coles § Co. failed soon after, and were largely indebted to Corrie & Co. When the price 
of the sugars became due, Corrie & Co. attempted to set-off the amount against the debt of 
Coles & Co., and the Barings consequently brought suit against them. It was held that 
the plaintiffs should recover, because they had employed the broker strictly according to 
the usual.course of trade, without giving him the possession of the property, or the muni- 
ments of title, or contributing in any way to enable him to mislead the purchaser. It was 
held that the defendants, on the other hand, had shown a want of due care and diligence 
to avoid the fraud which had been practised on them. The known character of the bro- 
ker, who had no possession of the property which he offered to sell, and whostood towards 
it only in the usual relation of a broker, was thought sufficient to put the purchasers on 
inquiry. ‘The fact that the defendants received a “sold note,” and were not required to 

ive a “bought note” in return, was considered almost equivalent to direct notice that 

# & Co. were brokers, and not the owners of the property; and lastly, it was insisted, 

that if the defendants had asked to see the book in which the brokers were bound to keep 
the account of their sales in that capacity, they would instantly have discovered whether 
Coles & Co. were acting as brokers, or not. e decision was placed on the ground that 
the plaintiffs had not been guilty of any negligence, and that the defendants had been 
a A great negligence. It , however, that if the plaintiffs had given to the 
er the of the property, or the indicia of title, and thus enabled him to prac- 
tise a trend ect the dedecdaaite, the decision would have been different, and the plea of set- 
off would have been allowed. It seems, therefore, that when a broker has possession of 
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the property to be sold, a third person, acting in faith, may not for cash, but 
may buy and set-off an old debt against the Sida is, he may She iis Coesteny ils 
the broker in payment of an antecedent debt. This is entirely inconsistent with the de- 
duction which the court make from the case, that a broker’s possession of property “ could 
only induce a purchaser to believe that he had authority to sell.” It can only be support- 
ed on the ground, that a broker’s possession warrants the belief that he holds the property 
as owner, and not as a broker. 

In the case now before the court Richards did have possession of the property, with all 
the indicia of its ownership. It is conceded that Spence might have bought the cotton 
from Richards, and paid him for it, with safety. This a admission must rest upon the prin- 
ciple, that the possession of property by a broker will protect the world in dealing with 
him as its owner. 

The court proceed to take the distinction, that “‘ Spence did not purchase the cotton, 
but made a contract with the broker, which he had no reason to believe the broker had any 
authority to make.” The ready, and, it would seem, sufficient answer, is, that S 
neither w, nor had any reason to believe, that Richards was acting as a broker in the 
case. His possession of the cotton was inconsistent with that character. It is not pre- 
tended that Spence had any other notice that Richards was so acting, than that which 
his known character, as a broker, carried with it; and such notice was destroyed by his 
possession of the property. It has already been seen that, where a broker has possession 
of , his known character as a broker is not sufficient even to put a purchaser on 
inquiry. © same principle is applicable to the case of a party making advances. 
The position which the court assume is thus stated: “ haa did not purchase the cot- 
ton; he made an advance on it, and took it in pledge. e look in vain for any pretence 
for any such authority on the part of the broker thus to dispose of property committed to 
his charge for a special purpose. There is no evidence that it is in the usual course of 
trade for shippers to employ brokers for the purpose of obtaining advances on their ship- 
ments, and that the custody of merchandise and produce is entrusted to them for that 

” 


It is assumed here, that the known character of Richards as a broker, notwithstanding 
he had the possession of the cotton, was notice to the world that he had only the authority 
of a broker in regard soit. Such an assumption is against all the authorities, and against 
all the commercial usages which regulate the employment of a broker. The plaintiff vio- 
lated all commercial usages when he committed the cotton to the charge of a broker at all. 
It is not in the usual course of trade for shippers to employ brokers to obtain advances upon 
their shipments, and the custody of merchandize and produce is not entrusted to them for 
that purpose. The necessary inference, therefore, from the possession of the cotton by 
Richards, was, that he did not hold it as a broker, but as the owner of it. Certainly, 
it is in vain to look for any usage of trade to ascertain the authority of a broker over 
property of which he has the possession, and which he offers for shipment under advances, 
for the simple reason that, in the usual course of trade, brokers are never so employed. 
It must be in vain to look for a usage to govern those cases which only arise from the vio- 
lation of all usages. 

It is held that, “ where a broker sells goods without disclosing the name of his principal, 
he acts beyond the scope of his authority.” The converse of the proposition is equally 
true, that where a broker buys goods without disclosing the name of his principal he acts 
beyond the scope of his authority. On the hypothesis that the plaintiff regarded Richards 
as a broker, he must have known that Richards exceeded his authority in buying the 
property in his own name. He should have insisted, therefore, on the disclosure of the 
name of his principal, before he delivered the property. He ueglected to do it. He did 
not inquire, even, of Richards, the name of his principal, or if he had any principal at all. 
He dealt with him as if he were himself the principal, and, by delivering the property to 
him, enabled him so to hold himself out to the world. He thus forfeited the protection 
which, according to the of trade, the known character of Richards as a broker 
might otherwise have afforded him, and placed his reliance upon his personal in 
atid good faith. He, therefore, must be the party to suffer by his fraud. He cannot in- 
voke the of trade, because his own violation of those usages was the sole occasion 
of the Joss. in the words of the case of Baring v Corrie, before cited, as the general 
principle is there stated by the court, the plaintiff, “by improper conduct on his part, 
enabled another person to appear as proprietor of the goods, and, by that means, to impose 
on a third person, without any fault on the part of that person.” 

If this reasoning be correct, there is no foundation for the distinction between a sale and 
apledge ofthe property by Richards. A pledge is in the nature of an alienation—it is an 

ienati tanto... Both are acts of ownership ; and ifthird persons, who dealt in good 
faith with Richards, as the owner of the property, are to be protected, it can make no dif- 
ference whether they claim as. purchasers or as pledgees. The same principle which 
applies to. the one ese, is applicable to the other. Such is the well-established at in the 
ease of a conflict between.the original owner and a third person, in regard to property sold 
upon fraudulent representations. There is no equitable ground for any such distinction, 
and no authority is cited for it. The distinction made in the case of a factor, between his 
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power to sell and his power to ,» does not.apply. No analogy holds between the two 
eases. A factor has th > palate x emtiee broker has not. The possession of a 
factor, therefore, doke net enable him to mislead third persons—the possession of a broker 
does enable him to mislead them; and the intervenors rest their claim on the ground that 
Richards was thus enabled by the plaintiff to mislead them, without any fault on their 


So far, this case has been examined according to the strict principles of law, in relation 
to the office of a broker, as established by the English authorities to which the court refer, 
and by the elementary writers. It is impossible, however, to overlook the consideration, 
that the case has arisen in a country where the state of society and the usages of trade are 
widely different from those of England. Here, the same sub-division of labor, and dis- 
tinction of employments and professions, does not exist, which is there established. The 
case of Baring v. Corrie occurred in the city of London. Brokers are there subject to 
strict regulations, established by the mayor and aldermen, in pursuance of the act of 
William ITI. Among those regulations are the following: ‘ That every person, upon his 
admission, shall take an oath, truly and faithfully to execute and perform the office of 
broker between party and party, in all things pertaining to the duty of the said office, 
without fraud or collusion, to the best and utmost of his skill and knowledge ; that he 
shall, in all cases, reveal the name of his principal, and neither deal in goods on his own 
account, nor barter and sell again, nor make any gain in goods beyond the tsual broker- 
age, and that he shall regularly register all the contracts into which he enters.” Brokers 
also give a bond for the faithful performance of their duties as set forth in their oath of 
admission, and receive a medal, as evidence of their qualification. In New Orleans, on 
the other hand, brokers are subject to no regulations or restrictions whatever. Many per- 
sons, a8 appears to have been the case with Richards, adopt the employment only as a 
temporary resource. Having been previously engaged in other business, they still continue, 
notwithstanding their employment as brokers, to do business, to a greater or less extent, on 
their own account. They deal, not only in the article with which they are connected 
as brokers, but in every variety of commodity to be found in the market, They are specu- 
lators as well as brokers. Sometimes, too, they lend their names to cover the speculations 
of others. 

The operations of Richards, as they appear in evidence upon the record, furnish proof 
of the justice of these remarks. During the. season in which this case occurred, he made 
shipments to the intervenors, through their agent, on which he received $60,000, or there- 
abouts, for advances. In all these shipments Richards had the sole, or a joint interest. 
The fact that he had dealt in cotton on his own account to such an extent, seems a suffi- 
cient answer to the objection that he could not have purchased the cotton in the present 
instance on his own account, “ by reason of his want of credit.” The court say that, 
“ Richards sometimes traded in cotton on his own account.” In all the transactions to 
which the court refer Richards was interested on his own account and in his own name, and 
never had any transactions of any other kind with the agent of the intervenors. The very 
extent of these previous transactions, and the regularity with which they had always been 
conducted, contributed to the facility with which Richards was enabled to effect the ship- 
ment of the cotton which he had obtained from the plaintiff, and to procure an advance upon 
it. Itis evident from these facts that, the implied notice, which the known character of a 
broker carries with it, is not the same in London and in New Orleans, and that it is impossi- 
ble to reason from cases in the one place to cases in the other, without great caution, or 
great injustice. 

If, however, the intervenors do not receive the assent of the court, so far as to induce 
them to affirm the judgment of the court below, they would still suggest that 
the case presents a proper occasion for the exercise of the discretion of the court, in remand- 
ing it for a new trial before a special jury of merchants. Such is stated to have been the 
first impulse of the court, and the novelty and importance of the questions involved would 
well warrant that disposition of the case. ‘These questions were not agitated in the court 
below, and there is no evidence in the record to assist the court in the decision of them. 
They involve, however, the usages of trade in New Orleans, in reference to the most im- 
portant article of its commerce, and upon which interests of vast magnitude depend. The 
intervenors believe that the court have mistaken these usages, and that their judgment, as 
it now stands, not ony deprives them of rights which they acquired in the regular course 
of business, and with perfect good faith, but tends to establish a principle which will disturb 
the free course of trade, obstruct the transfer of property, and retard the improvement of 
our commercial jurisprudence. 

The court pubes their judgment with some animadversions on the “ levity and loose- 
ness” with which business was conducted i ra? this case. Li 4 seem, reyente pate 
ae ygele played yan mia Aw negligence on the part aintiff, and 

which, weighed in an even scale, must overbalance all other considerations. His first and 

fatal error, if, as is now alleged, he considered Richards as merely a broker in the pur- 
pone ores es caetenise of WE cali of hic petocipal, “thor eben uit oat coder instead of 
mememnee Sar Dues ot be peecee But even after that order was giv- 

Serle BERL late io weliy treceshio to the negligence and misconduct of Boon, the 
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, to whom the busineds of the plaintiff was entrusted. On sunday, 30th Jone, 
caution from a third person, to be on his guard against Rich- 
On monday, the Ist July, Brown, acting in a a 

Boon, at the office of the plaintiff, and inquired of if he had 
t for the cotton from Richards, and communicated to him the caution, such 
received i peated his caution to Boon on tuesday, the 2d July, asecond, 
, he thinks, afourth time. Boon’s to these repeated cautions, as Brown 
that “he was not afraid; that he claims on the cotton until it went on 
the ship.” Such a reply seems hardly consistent with the pretension, that Boon re- 
garded Spence, well known to be a responsible party, and not Richards, as the actual 
of the cotton. Boon's explanation is, that the reason he felt no alarm was, 
that “news had been received between saturday and monday that made a depression in 
the market, and he thought that igone were going to throw up the cotton.” This 
statement is not quite correct. “The E advices to which he refers were received in 
New Orleans on friday morning, the June, and had had their effect on the market 
before the sale; for the plaintiff effected the sale to Richards by lowering the rates at 
which he had previously held the cotton. Boon proceeds to state that, when the caution 
on tuesday, he “ went to Richard’s office to get the (weigher’s) book and 
sales. Richards told him that he would bring it to their office by 11 o’clock. Richards 
did not bring the sales round, and witness (Boon) went after some other business, and for- 
all about it till afternoon, when Mr. Brown met witness in the street, and told him he 

heard that Richards had run away.” 

It is clear, from this testimony, that if Boon had attended to the caution of Brown on 
monday, when he first received it, he might have arrested, at the press, the delivery and 
shipment of the cotton, or, by calling on Spence, might have ascertained the fact that 
Richards was not purchasing the cotton for him, and have stopped the advances in his 
hands. By either course, the fraud would have been avoided ; and can it be said that, in 
the words of the case of Baring v. Corrie, the plaintiff “ used due care and diligence to 
avoid such frand”? On the other hand, the actual good faith with which the advances to 
Richards were made, on the behalf of the intervenors, is not questioned. The convincing 
proof of that good faith is found in the fact, that those advances were made to the full ex- 
tent which the value of the cotton at that time warranted, and even beyond what the sales 
of the cotton eventually justified, and that the whole amount of those advances was ac- 
tually disbursed, in cash, after the contract for the shipment of the property was con- 
cluded. 
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Jonavu v. Drevx. 


A judgment creditor may seize property in the possession of a third person under a simula- 
ted transfer from his debtor, without resorting to a revocatory action. 


PPEAL from the City Court of New Orleans, Collens, J. 
S. L. Johnson, for the appellanf. Drewr, defendant, pro se. 
The judgment of the court was pronounced by 
Rost, J. The plaintiff being a judgment creditor of one Michel Meffre, in- 
stituted a revocatury action against Barthelemi Populus, on the ground of simu- 
lation, and obtained against him a judgment ordering four certain judgments 
obtained against Populus on notes transferred to him by Meffre, to be seized 
and sold as the property of the latter, to satisfy the judgment of the plaintiff 
against him. Before the judgment in the revocatory action was signed, Ade- 
lain Dreux, who was also a judgment creditor of Meffre, took out an execution, 
and.the..marshal of the City Court, finding neither moveable nor immovable 
property of the defendant, seized and advertized all his right, title and interest 
in the judgments obtained by Populus as already stated. The plaintiff, after 
his judgment became executory, enjoined the sale, on the ground that the sei- 
zure ‘was illegal, and that it was intended to deprive him of the rights he had 
acquired by his judgment, and would work him an irreparable injury. 
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The defendant, Dreuz, took a rule on the plaintiff to show cause why the in- 
janctioti should not be dissolved, with damages, on the following grottids : 18t. 
That the judgments seized have been decided to be the property of Meffre, and 
that the plaintiff shows no right in himself to prevent their being seized for the 
payment of Meffre’s debts. 24. That if, from the nature of his claim, the 
plaintiff has any privilege to exercise, the privilege must be exercised on the 
proceeds of the property sold, by the way of third opposition. The court be- 
low, after hearing, dissolved the injunction, with ten per cent interest on the 
amount enjoined, and the plaintiff has appealed. 

This case presents the question, whether a judgment creditor is, in all cases, 
bound to resort to the revocatory action, before he can seize property in posses- 
sion of a third person under a transfer from his debtor. We have uniformly 
determined that he is not. He may seize at his peril. When the possessor of 
the property enjoins the sale, and shows that he holds under a real contract, the 
injunction is perpetuated, and the seizing creditor must resort to the revocatory 
action. If, on the other hand, the transfer alleged is proved to be a simulation, 
@ mere shadow cast upon the real title, the court takes no notice of it, and the 
seizing creditor is allowed to proceed under his execution. 

In this case the judgment in the revocatory action appears to have been that 
the title of Populus was absolutely null and void. The defendant was there- 
fore entitled to proceed under his seizure, and the injunction was properly dis- 
solved. If the plaintiff’s claim is privileged, or if he is entitled to be paid con- 
currently with the seizing creditor under art. 301 of the Code of Practice, he 
must exercise his right on the proceeds of the sale, in the manner provided by 


Jaw. Judgment affirmed. 





West v. His Crepirors. 


Prescription is interrupted by a cessio bonorum made by the debtor. 

‘Where a creditor of an insolvent claims, adversely to the other creditors, that a payment 
made by a third person in discharge of a judgment on a bond in which the creditor was 
surety for the insolvent, was made by such third person as his agent, he must prove the 
fact; it will not be presumed. 

The syndic of an insolvent is entitled to commissions on an amount paid to an agent, employ- 
ed to procure payment of a claim due to the estate. 

One who had made a cessio bonorum under the State law, and was afterwards discharged as 
bankrapt under the act of Congress of 19th August, 1841, is a competent witness to prove 
the correctness of the debts acknowledged by him in his bilan filed at the time of his ces- 
sion, unless disqualified on account of his personal relationship to the creditor, or where 
the debt is due to his wife. 

Laws on the subject of the competency of witnesses, being purely remedial, take effect in 
all cases from their enactment. 

A debt is not extinguished by the death or insolvency of the creditor. 

The omission to record the claim of a wife for dotal property as required by the stat. of 26th 
March, 1813, does not render it null and void. It will still subsist, as aa ordinary debt be- 
tween the husband and wife ; and, in case of the insolvency of the husband, she will be 
entitled to payment with the rest of his creditors. 


PPEAL from the District Court of the First District, Buchanan, J. 
The judgment of the court was pronounced by 
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Rost, J.* In 1819, John K. West made application for a respite, which ap- 
pears to have been granted by his creditors. He failed to comply with the terms 
thereof, and, in 1821, some of the creditors proceeded against him for a forced 
surrender. When notified of these proceedings, he made into court a surren- 
der of all his property, which was accepted, and the creditors appointed a syndic 
. Who took charge of it. The assets surrendered at that time being entirely una- 
vailable, most of the creditors neglected to prove their claims. Among these 
assets was a large claim against the Mexican republic, which has since been 
liquidated by the board of commissioners under the convention of the 11th of 
April, 1839, between the United States and the republic of Mexico, and upon 
which the sum of $43,650 04 has been allowed. The interest due on this sum, 
and the first three instalments of the capital, have been paid, and the syndic has 
filed a tableau of distribution of the amount received among the creditors. 

This cause comes before us on the appeal of the opposing creditors}, from the 
decision of the court below upon their various oppositions. We will notice 
those oppositions, in the order in which they are found in the judgment appeal- 
ed from. 

Ist and 2d. The claims of the heirs of Hull, and of the syndic of Greenbury 
Dorsey: West, before his failure, had sold to Hull and Greenbury Dorsey, with- 
out authority, property belonging to Van Pradelles, and had not accounted for 
. the proceeds. After his failure, the heirs of Van Pradelles recovered the pro- 
perty from Hull and Dorsey. The legal representatives of these parties are, 
in consequence of the eviction, subrogated to the rights of Van Pradelles against 
the insolvent, and as the cause of the eviction was anterior to the failure, their 
claim cannot be barred by prescription. 

3d. There is no error in the judgment upon the claim of Francois Duplessis, 
Sr. It was a mortgage claim. This creditor caused the property mortgaged 
to be sold, and the court has allowed the balance due, after deducting that part 
of the proceeds of the sale which went to the extinguishment of the mortgage. 

4th. Francois Duplessis, Jr., alleges that there is error in the judgment ren- 
dered upon his opposition, in this: 1st. That the court should have allowed him 
the sum of $2368 41, paid by him to the United States, under a judgment 
upon a custom-house bond, on which he was one of the sureties. 2d. That 
the court should further have allowed interest upon his whole claim. We 
think the court erred in refusing to allow interest on the amounts of the judg- 
ments in favor of the United States, satisfied by this creditor. He is subrogated 
to the rights of the United States, and all claims thus due them bear interest 
by law. In relation to the claim of $2368 41, we are of opinion there is no 
error. Admitting that the marshal’s return, stating how and by whom the writ 
had been satisfied, may be explained, or even contradicted, by the evidence of 
that officer, that evidence does not make it certain that any portion of the 
amount of the judgment was paid by Francois Duplessis, Jr. The witness 
states that he was referred to F. Duplessis, Sr. for the payment of one-half of 
the judgment, and that he called upon the said Duplessis, who paid it. Du- 
plessis, Sr., was not a party to the bond or to the suit, and the witness believed at 
the time that he made the payment on account of his son-in-law, John K. West, 
and on account of his son, F. Duplessis, Jr. The receipt given by the witness 
was to Francois Duplessis, Sr., in his own right, and not as agent of his son. 





* Eustis, C. J., having been of counsel in this case, did not sit on ita trial. 
t The syndic also appealed. 





eve R A 
It is contended that, as F. Duplessis, Sr. was not pérsonally bound for the 


debt, we must presume that he paid it for his son, whose agent he was at the 4... 


time. The peculiar relation in which he stood towards West and his wife, and 
the testimony of the marshal, both tend to weaken that presumption; and we 
hold it to be insufficient in any case, to establish a claim against an insolvent, ad- 
versely to his other creditors. The authority cited from Paley is not applicable 
to a litigation in concurso. If the judgment was paid by the agent out of the 
funds of the principal, it was incumbent upon the principal to prove that fact, 
and as he failed to do so, the claim was properly rejected. Paley on Agency, 
p- 264. 

The court correctly recognized the right of this creditor, to be paid by priori- 
ty the amounts of the judgments rendered in favor of the United States, and 
satisfied by him. The failure of West to comply with the terms of the respite, 
was an act of bankruptcy; and he made besides afterwards a surrender of all 
his property for the benefit of all his creditors. 3 Cranch, p. 91. 


The court properly disregarded the evidence adduced to show that the whole 
amount claimed by him had been settled and paid. The settlement of accounts 
made in 1842 between him and West, has reference to transactions subsequent 
to the failure of the latter, and cannot affect his rights upon the fund held by 
the syndic. 

This creditor further opposes several of the privileged, and all the ordinary 
claims placed on the tableau. He first opposes the item of syndic’s commission, 
which is charged on the whole sum allowed by the commissioners. The court 
below reduced that item to the commissions on the three instalments actually re- 
ceived by the syndic. In this, we think, there is error. The syndic made an 
agreement with a person in Washington who undertook to attend to and prose- 
cute the claim, and stipulated to give that person ten per cent upon the amount 
recovered. That compensation, amounting to $4365 20, has been paid, and the 
syndic is entitled to receive his commissions upon it. 

The next privileged claims opposed are the fees of the counsel of the syndic. 
It is in evidence that they were employed from the beginning of the failure ; that 
they rendered many important services; and after a delay of six and twenty 
years received each $1,000. This disbursement is every way reasonable, and 
we will not disturb it. 

The ordinary claims allowed by the tableau are fifty-one in number. They 
are all opposed by F. Duplessis, Jr., and by Mrs. West. By consent of par- 
ties the claim of A. L. Duncan’s estate was reduced from $5432 22 to $1025 
51. In support of the other claims much evidence was adduced, apart from that 
which is contained in the books of the insolvent. The insolvent himself, who 
has lately obtained a discharge under the bankrupt act, has testified that the 
statements of these claims on his books and in his schedule were correctly made, 
and the debts therein mentioned really due by him. His evidence was object- 
ed to, and the bill of exceptions comes up with the record. 

We think the court did not err in receiving it for what it was worth, so far as 
it went to charge the estate, except in proving the claims of his wife. Under 
the Spanish law of evidence, in force at the time of the failure, the insolyent 
could not have been a witness; but that law has been snperseded by another, 
which does not contain that disqualification ; and the laws on the competency of ‘ 
witnesses, being purely remedial, take @ffect in all cases occurring after their 
passage. 
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The claims proved by this witness appear to have been from the beginning 
admitted by the syndic, on the evidence of the insolvent’s books. It is proved 
that they are written on those books, in the handwriting of a clerk of the insol- 
vent, who is now dead; and the insolvent himself has made oath that they are 
justly due. At this distance of time, this is the best evidence the nature of the 
- ease admits of. If in truth they are not due, it was incumbent upon the oppo- 
" sing creditors to have shown it. 

The court properly rejected the claim of Joseph P. Homer, on the ground 
that it had been paid, and that of Rebecca K. West, because it had been extin- 
guished by confusion ; but the court further rejected fourteen other claims, on 
the ground that they had abated by the death, or insolvency, of the creditors. 
Among them is that of Lloyd and Harrison, the very parties who forced the in- 
solvent into court. This is clearly wrong. The various modes in which debts 
can be extinguished are enumerated in the Civil Code, and neither death nor in- 
solvency are of the number. These parties al] have, or can have, legal repre- 
sentatives, and it is our duty to preserve the dividends coming to them. 

The last opposition is that of Mrs. Adelaide West, the wife of the insolvent. 
She claims to be placed on the tableau for $6,000, being so much brought in 
the marriage as a dot, and received by her husband. The court sustained the 
opposition for $5400 as an ordinary claim, and we are satisfied that there is no 
error in the decision. It is in evidence that, in 1842, John K. West went into 
the bankrupt court; that this claim was referred to a commissioner of that court, 
who reported that Mrs. West was entitled to be paid by privilege the full sum of 
$6,000 ; that upon this report, the judgment of the court intervened, declaring 
the rights of Mrs. West to be as therein stated. That judgment has been press- 
ed upon us in argument, as res judicata. We are clear it cannot be viewed in 
that light; the parties were not the same, nor was the subject matter the same 
in both courts. The object of these proceedings is the distribution of a specific 
fund, over which the Supreme Court of the United States has decided that, 
the State court seized with the first failure of West had exclusive jurisdiction ; 
the rights of Mrs. West in that fund cannot, therefore, be affected by the de- 
cisions of the United States Court. Under the laws in force at the time of the 
failure, the wife had no privilege for the payment of her dotal rights, even when 
her claims had been properly recorded under the act of 1813; but the claim of 
Mrs. West was not thus recorded, and the opposing creditors contend that, un- 
der the provisions of that act, it is absolutely null and void. We cannot recog- 
nize as true, a construction that would lead to such a result. That she has lost 
her right of mortgage, there can be no doubt; but. between her and her hus- 
band, the claim still subsists as an ordinary debt. If she had died, leaving her 
husband solvent, he would have been obliged to pay the amount to her heirs. 
She must therefore be entitled to her share of the common pledge, as a credi- 
tor.. The deduction made by the district judge for the value of a piano received 
by Mrs. West in part payment of her dot, and given by her to her sister, was 
legal and proper. 

« For this reasons assigned, it is ordered that the judgment be reversed; and 

to give such a judgment as should have been rendered by the court © 
‘below, it is further ordered that, the tableau annexed to this decree, and made in 

conformity. with the principles of this decision, stand as the final tablean of dis- 
tribution of the fund in the hands of the syndic, with directions to the court 
below to cause to be paid into court, and deposited in one of the banks of this 





city, the dividends of the creditors not properly represented, there to remain 
subject to be claimed by the legal representatives of those creditors during the 
space of twelve months, after which time the court shall cause the amount of, 
the dividends not claimed to be distributed among the creditors. It is further 
adjudged that the costs of both courts be paid by the syndic, out of the funds in 
his hands. ; 

L. C. Duncan and A. Hennen, for the syndic. Horner, H. D. Ogden, Hoff- 
man, G. B. Duncan and H. H. Strawbridge, for different creditors. 





Carmena v. Toe Bank or LOvISIANA. 


One who endorses a note merely as an agent for collection is entitled to the same timé as an 
ordinary endorser, to notify antecedent parties of its non-payment; such notice if put into 
the post-office early enough for the mail of the day succeeding that on which he received it, 
is in time. 

The stat. of 13 March, 1827, has not changed the general commercial law as to the diligence to 


be used in serving notices of protest. It merely provides a new mode of proof of demand 
and notice. 


Where the endorser of a bill had directed all letters addressed to him to be sent to a particu- 
lar post-office, a notice of protest put into that office, and addressed to him there, will be 
sufficient, though that office be not the nearest to his residence. 


PPEAL from the Commercial Court of New Orleans, Waits, J. 

G. S. Lacey, for the plaintiff. The endorsers of the bill, who were the 
only solvent parties thereto, were discharged by the fault of defendants, who 
are consequently liable for the injury resulting from this neglect. See 7 Rob. 
57. The endorsers were discharged by illegal delay in sending notice, and by 
the illegal manner of sending it. As to the delay, see the judgment in the case 
in 7 Rob. 57. The manner of the notiee was illegal, in not having been sent to 
the office nearest to the residence of the endorsers; and in being put in the 
post-office not for the purpose of transmission by mail. Where parties receive 
their letters through the post-office of the place in which a bill is protested, 
notice of protest must be served personally. See Story on Promissory Notes, 
p- 374. 10 La. 490. Chitty on Bills, 9 Am. edit. p. 475, 6. and cases cited. 
5 Mart. N.S. 359. The law on this subject is not changed by the stat. of 13 
March, 1827. 8 La.171. 15 La.54. 6 Rob. 500. 11 Ibid. 467. As to the 
liability of defendants, see 7 Mart. 464. 1 Ibid. N. S. 216, 365. 2 La, 416. 

Ratliff and Cowgill, on the same side. 

L. Peirce, for the appellants. Plaintiff does not allege that he did not re- 
ceive notice of the dishonor of the bill, but that notice was not given to the 
endorsers. It was his business to notify the endorsers, or others whom he 
wished to charge. Byles on Bills, p. 100. 16 La. 568. The notices to the 
endorsers were in time. Bayley on Billls, p. 172. Story on Notes, §..326. 
Smith v. Mallet, 2 Camp. 208. 2 Hy. Blackstone, 565. The notices to the 
endorsers were properly directed, under their instructions to Hall. 6 Rob. 74. 
Mead vy. Carnal, 6 Ibid, 268. Story on Notes, p. 419, § 344 and mote. 8 M. 
& W. 252.. 7 Hals, 268. 

The judgment of the court was pronounced by 

Super, J. Carmena, being the holder of a bill of @xchange drawn by 
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| Caen P. Doherty on, and accepted by, Caldwell & Hickey of New Orleans, and 
“Bata Loot endorsed by S. L. Doherty and A. Doherty, brought suit against the endorsers, 
: and was nonsuited upon grounde set forth in the decision of the former Supreme 
Court. See 7 Rob. p. 57. Carmena then instituted this suit in which he seeks 
to make the bank liable for the amount of the note, as having negligently per- 
formed the duty of collection. It appears that Carmena entrusted the note, to 
the cashier of the branch of the bank at St. Francisville, who sent it to the 
mother bank at New Orleans, w, 5 we placed it at maturity in the hands of a notary 
usually employed by the bank: The notary made presentment to the accept- 
ors and protest, and sent a notice of protest to the cashier at St. Francisville by 
the first mail, together with the notices for the various other parties under cover 
to the cashier. He received them in due course of mail, and, on the morning 
of the succeeding day, deposited the notices for the various antecedent parties 
in the post-office at St. Francisville, addressed to them at St. Francisville. _ It 
appears that, the endorsers live in the parish of West Feliciana and im the 
country; that S. L. Doherty resides about twenty miles from St. Francisville, 
and A. Doherty about eighteen miles from said town; that the post-office at 
Laurel Hill in that parish, was much nearer to the residence of A. Doherty than 
the one in St. Francisville, and that the post-office at Pinckneyville, in the State 
of Mississippi, is much nearer the residence of S. L. Doherty, than the one in 
which the notice was deposited. It is also proved that St. Francisville was 
the post-office at which the drawer and indorsers usually received their letters, 
and that they had ordered the cashier to put their letters in that office, inform- 
ing him that they seldom went to other offices. 

Before considering the legal consequences of putting the letters into the post- 
office at St. Francisville thus addressed, it is necessary to consider the circum- 
stances and acts anterior to that event, and whether their legal consequences 
are such as to have impaired the liability of the indorsers. Hall was, it is true, 
& mere agent for collection; but he was also last indorser upon the draft. He 
being an indorser, though merely an agent, the law accorded him the same in- 
terval to notify adtecedent parties as though he had been an ordinary indorser. 
Now notice was sent to him by the first mail after protest. On the morning of 
the day after he received notice in due course of mail, he mailed notices to 
the indorsers. So far as the question of time, which we are now considering, 
is involved, this was in time. Judge Story, in his treatise on promissory notes, 
after noticing the familiar rule that a party who has received notice is entitled 
to the whole of the day on which he receives it to prepare his notice, and that 
it is sufficient that the notice be put into the post-office early enough for the post 
of the succeeding day, (§ 234, and see also the authorities there cited,) then 
ptoceeds to consider the case of an agent: ‘‘ The benefit of this rule isnot con- 
fined to a mere holder for value, but it applies also to a holder who actsas a 
mere agent for another person. Thus, if a note has been transmitted by the 
holder to an agent, or banker, for the purpose of procuring payment theredf.at 
its maturity, such agent or banker will be entitled to the sametime to! give 
notice of the dishonor to his principal or customer, as if he were himself the 
real holder for value ; and the principal or customer will be entitled, after ‘he 
receives such notice from his agent or banker, to the like time to communicate 
notice to the antecedent parties whom he means to charge, as if he were an 
indorser, and had received the notice from the real holder for value, and not 
from his own agent or banker.” The principles here so distinctly and positively 
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-afinduticed by this learned author are fully sustained by numerous authorities; Canmena 
nor are they of recent origin. See Bailey on Bills, chap. 7, sec. 2, p. 173, edit. ae. ees. 
of 1826. Chitty on Bills, ch. 10, p. 521—2.. Smith’s Mercantile Law,  stama. 
*[208]. ‘Byles on Bills [162], and the cases cited by these authors. 

The act of 1827, has not, in our opinion, disturbed this well settled rule of 
the commercial law ; and so, as to the general effect of that statute, it has been 
held by the former Supreme Court. Its object was to provide a new and con- 
venient modeof proof. 3 Rob. 164. 7 La. 11. 

So far as the decision in the case of Carmena v. Doherty, 7 Rob. 57, tends to 
overthrow the well established rule of the commercial law above discussed, 
and so abundantly recognized and sanctioned, we cannot give it our assent; It 
is of great importance that there should be uniformity in the jurisprudence of 
our country, upon a subject so vitally connected with the every day interests of 
commerce as that of bills of exchange and promissory notes. 

We conclude that it was in time to mail notice to the drawers and indorsers, 
on the morning of the day after the cashier and last indorser received them ; 
and the question then presents itself, were these notices properly mailed, being, 
as-we have seen, deposited in the post-office at St. Francisville, addressed to 
the Dohertys respectively at that place ? 

Whether the deposit of the notices in the post-office at St. Francisville thus 
addressed, it being proved that it was the office at which the parties usually 
received their letters, was sufficient to bind them, is a point which it is not 
necessary for us to decide. In this case a very important fact is proved, which 
was not proved in the case of Carman v. Doherty. The Dohertys had informed 
Halil, the cashier, that they seldom went to other offices, and had ordered 
him to put their letters in that office. This justified the course pursued by 
Hall. “In many cases,” says Story in the same treatise, already cited, § 344, 
“where an indorser of the note points out a particular place to which the 
notice shall be sent to him, it will be sufficient, although it may not be his domi- 
cil or place of business; and the antecedent parties will also be bound by notice 
from him after the receipt of such notice, if given in due time, in the same man- 
ner and under the same circumstances, as if the notice had been regularly sent 
to his domicil, or place of business ; at least if there be no fraud.” See also 
Shelton v. Braithwaite, 8 Mees. & Wellsby, 252. Mead v. Carnal, 6 Rob. 74. 

If the fact thus established had been proved in the case of Carmena v. Do- 
herty, it would have concluded the drawer and indorsers on that point of the 
cause. The present defendants cannot be held responsible for the failure of 

’ ‘the plaintiff, on that occasion, to produce evidence which would so materially 
have changed the legal aspect of the case. The liability in the case now before 
us restsupon the question of the due performance of the agency, and that ques- 
tion must be tested by the evidence in this cause. It proves that the notices 
Were given in due season, and in the manner directed by the parties to the bill, 
and consequently fixed their liability. 

It is therefore decreed that, the judgment of the Commercial Court be re- 
versed; and it is further decreed that, there be judgment for the defendant, 
-and that the plaintiff pay the costs in both courts. 
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Oaxry v. Murpuy. 


Where one who has sued on a note alleges, in a supplemental petition, that, previously to the 

"institution of suit, a judgment had been rendered on it in another State, the suit must be 

‘dismissed. The note having merged in the judgment, plaintiff should have sued on the lat- 
ter. He coald not amend his petition by alleging a fact which destroyed it. C. P. 419. 


PPEAL from the District Court of the First District, Buchanan, J. ‘The 
judgment of the court was pronounced by 

Rost, J. In this case, which is an action by the holder of a promissory note 
against the maker, the plaintiff filed a supplemental petition, in which he alieged 
that a judgment had been rendered in his favor, at the time of the institution of 
his suit, on the note sued on, in the Circuit Court of the United States for the 
southern district of Mississippi. Ona judgment by default being taken, it was 
confirmed on the evidence of this judgment rendered in Mississippi. So far 
from the judgment proving the right of the party to recover on the note, it es- 
tablishes the reverse, inasmuch as it isa merger of the note. Abat v. Buisson, 
9 La. 419. Mackie et al. v. Cairnes, 2 Martin N.S. 599. 3 Blackstone's 
Com. 398. The plaintiff has lost his right of action on the note, and he has no 
right to amend his petition by an allegation which extinguishes it. Code of 
Practice, art. 419. He ought to have brought his suit on his judgment. 

Itis therefore ordered that the judgment of the District Court be reversed, 
and that the plaintiffs petition be dismissed, with costs in both courts. 

Fraser, for the plaintiff. Schmidt, for the appellant. 





Myers v. Perry et al. 


The execution of a bond by a defendant for the release of property attached, will not preclude 

him from moving to set aside the attachment on the ground of the insufficiency of the at- 

tachment bond and oath ; bat, after the plea of the general issue, no such motion can be 
made. C. P. 344. 

Where in a collision between steamers there was fault, or want of care, on both sides, or no 
fault on either side, neither can recover damages of the other. 

In determining whether a collision on the Mississippi occurred in one or the other of two con- 
tiguous States of which it forms a boundary, the middle of the river must be taken as the 
boundary line. 

In the absence of any law. an established usage among those engaged navigating the Missis- 
. sippi with steamers, must be considered, in determining question of fault or negligence ip 
‘ the management of the boats on that river. 

Tay action for damages to plaintiff’s steamer occasioned by a collision with a boat of the 

, evidence that the latter boat was racing at the time of the accident is not ir- 


ST tstricspettienahientsengining ty tuendichenaiiadadann 
¢froen:b collision with another boat, the owners of the latter may avail themeslves of the as- 
and recover from the purchasers damages for the injury sustained. C. C. 1884. 
C. P..35. .. 
OM Ee cae ct ipecyta the time and place of 
“the injury, is the mélisure of damages. The damages must be confined to thé" immediate 
and direct consequences of the occarrences. 
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PPEAL from the District Court of the First District, Buchanan, J. Pe- 
rin and Roselius, for the appellant. C. M. Randall, for the appellees. 

The judgment of the court was pronounced by 

Suet, J. Before entering upon the more important questions involved in 
this cause, it is proper to notice an incidental matter growing out of the attach- 
ment which was levied by the plaintiff. Under this writ the steamer belonging 
to the defendants was seized, and was bonded by them. They then pleaded 
the general issue, and subsequently took a rule on the plaintiff to show cause 
why the order of attachment should not be set aside and the bond cancelled, by 
reason of certain alleged defects in the bond and oath, and the alleged pecunia- 
ry insufficiency of the sureties. The motion was resisted, on the ground that 
the application came too late : 1st, because the property had been bonded ; and 
2d, because issue had been joined in the cause. The first ground of objection 
te the rule seems to us insufficient. See the case of Pailhes v. Rowe, 14 La. 
82. Bakerv Hunt, 1 Mart. 194. Quine v. Mayes, 2 Rob. 512. But as re- 
gards the joinder of issue in the main action, we do consider it as curing the ob- 
jections to the attachment made by the defendant, and therefore the motion was 
properly dismissed. Code of Pract. art. 344. 

The action is brought by the owner of the steamer Diamond against the de- 
fendants, owners of the steamer Harry of the West, to recover $4,000 dama- 
ges, alleged to have been sustained by a collision between these steamers, said 
to have been occasioned by the negligence and mismanagement of the officers 
and crew of the defendants’ vessel, and which occurred upon the Mississippi 
river at a point between the States of Louisiana and Mississippi. The collision 
took place near Grand Gulf, where it is alleged that the navigation is usually dif- 
ficult. 

A great mass of testimony, as is common in such cases, was produced by the 
parties. The court below was of opinion, from the evidence, that, the point of 
the river at which the collision took place was within the limits of the State of 
Louisiana ; that the Diamond was a descending boat, and that as the officers had 
violated the 10th section of the act of March, 1834, by not “ shutting off steam, 
ringing the bell, and floating upon the current, until the ascending boat passed,” 
the plaintiff could not recover. 

The section referred to is in these words: “ Be it further enacted, &c., That 
it shall be the duty of the master and pilot of a steamboat, when descending any 
river or stream in the limits of this State, when within one mile of an ascending 
steamboat, to shut off the steam and ring the bell, and permit the boat to float 
upon the current of the river until the ascending boat shall have passed, and the 
master and owner of the ascending boat shall then assume the responsibility of 
steering clear of the descending boat, and be liable in damages to the extent of 
the injury which may be sustained.” 

If, under the evidence in this cause, we could have come clearly to the con- 
clusion that the collision was attributable in whole or in part to the fault of those 
in charge of the plaintiff’s steamer, we should have confirmed the judgment of 
the District Court. But on this point our minds are not satisfied; and, ona 
careful consideration of the whole case, we think the ends of justice will be best 
attained by remanding the cause. The district judge seems to have formed his 
conclusion upon the ground that, the Diamond was descending the river; that the 
statute above referred to was not observed by the plairtiff; and that the statute 
was applicable over the entire width of the river Mississippi, without reference 
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to the greater proximity of the place of collision to the one or other of the 
neighboring States. We do not wish to be considered as expressing any opinion, 
-whetheér there was fault on the part of either of the vessels. It is our wish, on 
the contrary, that the case should go back to the jury as a new matter, for their 
frée Consideration. “We consider this a case which should be tried by a jury. 
As occurs in every case of collision, the testimony is not only very profuse, but 
extremely contradictory; and the parties as usual canvass the accuracy and can- 
dor, and assail the credibility of each others witnesses. On such subjects, 
twelve men, taken from the business-walks of life, would be better able than 
ourselves to come toa sound conclusion, Their verdict would be of great assis- 
tance in settling doubtful questions of fact, and would receive great weight at 
our hands, should we be again called upon to consider this case. 

To facilitate the future trial of the cause, we will proceed to express our 
opinion on some points of Jaw which have been presented here, and will neces- 
sarily be discussed at the future trial. 

If there was fault or want of care on both sides, or no fault on either side, the 
plaintiff cannot recover. The authorities cited by the plaintiff to the effect that, 
though the crew of his boat were in fault, yet on proof of fault on the part of 

‘the crew of the other boat, the loss must be apportioned, may correctly state the 
rule recognized in courts of admiralty ; but the English and American rule in 
the courts of common law is, as we have above stated ; and a party cannot be 
heard there as plaintiff, if he has contributed to the collision by his own negli- 
gence or improper management. See Kent’s Com. vol. 3, p. 231. Abbott on 
Shipping p. 303, note 1, edition 1846. Vanderplank v. Miller, 1 Moody & 
Mal. 169. Sampson v. Hand, 6 Wharton 311. 3 East 18. Lock v. Seward, 
4 Carr. & Payne, 106. Luzford v. Large, 5 Carr. & Payne, 421. Lane v. 

Crombie, 12 Pick. 177. These decisions rest on principles recognized in our 
jurisprudence, and repeatedly sanctioned by our predecessors. Lesseps v. Pon- 
chartrain Railroad Company, 17 La. 364. Fleytas v. Ponchartrain Railroad 
Company, 18 La. 340. Ipsum de se queri debere. 

Before applying the act of 1834, sec. 10, to this case, it is obvious that a 
question of fact must first be determined by the jury, that is, the place of the 
collision, whether it was within or without the jurisdiction of Louisiana. In 
determining this point, the middle of the Mississippi will be taken as the divid- 
ing line of the jurisdiction of the two States. If it should be found that the 
collision did not occur in Louisiana,.and yet a usage of the river should be dis- 
tinctly proved, establishing the same, or a similar rule, as to ascending and de- 
scending boats, such usage should he considered in determing the quession of 
fault or negligence. If the act of 1834 should be found applicable with refer- 
ence to the place of collision, or if not, and there should be sufficient evidence 
of an equivalent usage of the river, it will then be considered whether, under 
the facts, and the fair intendment of the law or usage as applied to them, these 
steamers, at the time of the collision, occupied towards each other the relative 
position of ascending and descending boats. 

Testimony to show that the defendants’ steamer was on a racing trip at the 
time, is not objectionable on the ground of irrelevancy to the issue. 

"The defendants purchased their steamer after the collision. Evidence was 
properly received to show the agreements of sale. Under this evidence we con- 
sider it established that , the defendants assumed whatever liability, if any, had 
arigeh as against the boat or her former owners, by reason of this collision; and 
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of this assumption the plaintiff is entitled to avail himself. Civil Code, articles Myers 
2 
Peary, 







































1884, 1896. Code of Practice, art. 35. 

In case of loss by collision, it is the actual iuneb sustained by the party at 
the time and place of the injury, that is the measure of damages. Smith v. 
Condry, 1 Howard, U. S. Rep. 35.. They should be confined to such as are 
the immediate and direct consequences of the occurrence. 

It is therefore decreed, that the judgment of the District Court be reversed; 
and it is further decreed that this cause be remanded for a new trial by jury, 
and for further proceedings according to law; the defendants paying the costs of 


this appeal. 





Bacu v. SLipEtt. 


Objections to each others claims, waived by a compromise made between the contending 
parties, cannot be revived in an action to enforce a compliance with the compromise itself. 
Where the acts of the parties show that the resolutive condition of a contract has been 
waived by them, the contract must be enforced as if no such condition formed a part of it. 


PPEAL from the District Court of the First District, Buchanan, J. R. 
N., and A. N. Ogden, for the appellant. 7’. A. Clarke, for the defendant. 
The judgment of the court was pronounced by 
Kine, J.* The plaintiff instituted this action, to compel the defendant to 
fulfil his engagements contained in the following agreement entered into be- 
tween the parties : 
** New Orleans, 26th December, 1842. 
“John M. Bach, acting for himself, P. A. Delachaise and others, having 
agreed to waive all claims to a tract of land designated as section eight, town- 
ship thirteen, range eleven east, entered under the preémption laws, under 
what is commonly styled a float, said entry being numbered 1264 in the entries 
of the eastern district of Louistana, and to authorize a patent therefor to be 
issued in my favor, I do hereby agree that, provided such claim be effectually 
waived on his part, and that of the other persons concerned, so that a patent 
may issue thereon in my favor, I will execute tothe said Bach a conveyance of 
one-third of the quantity of land which, upon survey, may prove to be contain- 
ed within the limits of the claim of himself and others, said one-third to be 
taken from the upper portion of the land patented to me ; said Bach undertaking 
the settlement with the various parties concerned of their respective interests 
therein. This agreement to be void, if the patent do not issue within six 
months. (Signed) Joun Surpew.” 
The plaintiff avers that he made the stipulated waiver, which was effectual ; 
that a patent has issued in favor of the defendant, or of a person substituted by 
him; and that if it was not obtained within six months after the date of the 
I act, the delay was not caused by himself or his co-proprietors. The defence set 
up by the defendant is, that the claim asserted in the agreement of the 26th 
December, 1842, by Bach, for himself and others, to the land in controversy, 
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cers with the view of defrauding the government of the United States and the. 
defendant, by reason of which the agreement is void. It is further contended 

in argument that, as the patent was not issued until near eighteen months after 

the term fixed in the agreement, the condition upon which the defendant's obli- 

ligation to convey depended has been broken, and that the stipulated nullity 

must have its effect. Civil Code, art. 2033. In the court below there was a 

judgment against the plaintiff, from which he has appealed. 

It will be necessary to notice briefly the leading facts connected with the con- 
troversy out of which this contract grew, in order to ascertain distinctly the 
issues existing at its date between the parties, and which it was the object of 
the agreement to terminate. 

In 1839, the plaintiff and his co-proprietors presented to the register and 
receiver of the land office at New Orleans, acting under the law of Congress 
of 1835, a claim for a tract of land, having four arpents front on the Mis- 
sissippi river, and extending in depth until the two side lines, which con- 
verged, came to a point, containing two hundred and sixty-nine superficial ar- 
pents, being a part of a larger tract granted by the company of the Indies, pre- 
vious to 1728, to Daniel de Kolly, under whom they claimed to hold under 
mesne conveyances. The claim was reported on favorably under the number 
38. The survey shows that the side lines of the tract, when extended, meet 
about seventy-four arpenis from the river. In June, 1836, the defendant, W. 
C. Mylne, and others, entered a part of the land embraced in the reported claim, 
by virtue of a preémption right, commonly termed a float, of H. and R. Usé, 
of whom they were the assignees. Their certificate of purchase was numbered 
12644. On the 5th of October, 1838, the plaintiff represented to the commis- 
sioner of the general land office, that the entry had been made in violation of 
the rights of himself and his co-proprietors, and protested against the issuing of 
a patent in favor of the preémptors. In consequence of this representation, 
the certificate no. 12644 was suspended ; the register and receiver were advised 
of the alleged conflict, and instructed to examine the subject, and make a report 
thereon, which should include the testimony adduced, and their opinion. 

Bach and his co-proprietors protested against the re-opening of their claim 
for further proof and report, on various grounds, and notified the defendant that, 
in the event of the investigation proceeding, notwithstanding their protest, they 
would require full proof of the title under which they claimed, averring that it 
was invalid, and the sale to him illegal. The register and receiver disregarded 
the protest, proceeded to the investigation, and, on the 18th of February, 1840, 
made their report, in which they expressed the opinion that the claim no. 38 was 
entitled to a depth of only forty arpents, and should be restricted to that quan- 
ty. Thus located there would have been no conflict between the plaintiff and 
defendant. After the evidence in relation to the claim no. 38 had been closed, 
the defendant was called on to produce his titles, that their validity might.be 
tested, which he declined doing for reasons fully stated at the time, and which 
appeared to have been satisfactory to the land officers. The plaintiffthen an- 
nounced his intention, at a future day, to show the illegality of the defendant's. 
entry. eertcart 

Bach objected to the report, and requested the commissioner to remand the: 
matter for further examination, with instructions to institute inquiry into the*va- 
lidity of the defendant’s claim. On the 1ith of June, 1840, the defendant 
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made # conimunication to the commissioner of the general land office, in which 
hé éutéred into a full and elaborate examination of the plaintiffs chain of title, 
and exposed the error into which the register and receiver had fallen in their re- 
port 6f 1837, in recommending the claim no. 38 for confirmation. It was ren- 
dered manifest that, the original grant under which the plaintiff claimed to hold 
was for a tract of land nine miles above the city of New Orleans, whereas the 
land in controversy was three miles above the city. In this communication the 
plaintiff is charged with fraud, from which imputation his co-proprietors were 
exonerated. 

The plaintiff’s claim was confirmed and reported, by an act of Congress ap- 
proved the 6th July, 1842, and, on the 15th of August following, the commis- 
sioner gave the following instructions to the surveyor general of this State : 
“In surveying claim No. 38 in the name of Delachaise and others, reference, 
if ascertaining the proper depth of it, should be had to the original title, (of 
which fhis claim forms a part,) and I request that a careful and thorough exami- 
nation be made by you, after notice to all concerned, in order to settle its proper 
limits with certainty.” 

At this point of their controversy the parties entered into the agreement upon 
which this suit is founded. From this statement it is evident that they were 
thoroughly informed of the character of their respective claims, and of the na- 
ture of the impediments which existed to the perfection of the title of each, at 
thé date of their agreement. The plaintiff relied on the confirmation of his 
claim by act of Congress, and still insisted on his right to show the illegality of 
the sale to the defendant. The defendant, on the other hand, persisted in 
alleging the claim of the plaintiff to be unfounded and fraudulent, and in his 
efforts to restrict it in its location to a depth of forty arpents. The agreement 
entered into for the purpose of adjusting these differences, can only be regarded 
a8 a compromise, in which each waived the objections which he had previously 
urged to the claim of the other. These objections cannot be raised in a suit to 
enforce a compliance with the terms of the compromise itself, which was made 
for the purpose of terminating those differences. 

It is proper to remark that, the testimony of J. 7. Preston, Esq., the attor- 
ney who presented the plaintiff’s claim for confirmation, and prepared the evi- 
dence in support of it, exonerates Bach from the alleged fraud. That witness 
states that, he relied on his own exertions in tracing the chain of title; that the 
error which was committed was his own, for which the plaintiff is not answera- 
blé ; that he honestly believed the claim to be good when he presented it, but 
after the confirmation he became convinced that he had fallen into an error. 

‘Tmthediately after the compromise, Bach forwarded to the land department at 
Washington, the stipulated waiver of so much of his confirmed claim as con- 
flicted with the entry of the defendant, and withdrew his opposition to the issu- 
ingof a patent in the defendant’s favor. Delays however occurred, but from 
n6 fault of the plaintiff, and the patent was not issued until the 2d of January, 
1844, long after the expiration of the term fixed in the compromise. This term 
having expired, ‘it is contended that, the condition on which the execution of the 
deféndant’s stipulations was made to depend has been broken, and that the con- 
tract is void. Such would have been its effect, if the stipulated nullity had not 
beén waived. 

~After the patent had issued, the defendant addressed the following letter to 
Bach: ’ 
48 





sailed Pear ; _..., « Washington, 7th April, 1844. 

"Dear Sir: I hoes your letter ofthat sh On the 7th inst. (by the same 
mail that I answered your first letter,) I sent to Mr. Mylne the patent for the 
land inthe rear of Livaudais, with some instructions. I find that.I have mot 
with me the memorandum of my agreement with you, having left it with my 
papers at New Orleans. I will therefore thank you to present your copy te 
Mr. Mylne, that he may make a copy of it, and send it to me here, when I will 
inform him of my views. I regret the delay that has occurred in this matter, 
but have been in daily expectation that my letter covering the patent had reached 
Mr. Mylne. Your obedient servant, Joun SLiweL.. 

To John M. Bach, New Orleans. 

This letter is evidently in answer to another relating to a performance of the 
agreement, and indicates no intention to assert a breach of the condition on 
which its execution depended. On the contrary, it recognizes the obligation, 
and evinces a desire to fulfil the engagement. Other circumstances, both prior 
and subsequent to the alleged breach of the cogdition, show that the relations 
established between the parties by the contract remained unchanged by the lapse 
of the six months, and that their reciprocal obligation to execute the contract was 
recognized by both, notwithstanding thé expiration of the term. 

The plaintiff and defendant both appeared before the surveyor general, in the 
month of May, or June, 1843, when the term was on the eve of expiring, for 
the purpose of entering into the investigation necessary to the report required 
by the commissioner. That officer, whose testimony is not impeached, states 
that the impression left on his mind from the examination was, that the parties 
had compromised their difficulties. No opposition was made by Bach to the 
defendant's title, and no evidepce offered in support of hisown claim. Ju July, 
1843, a few days after the expiration of the term, a report was made adverse to 
the plaintiff, in which he acquiesced. It is stated in the report that .Bach ac- 
knowledged the correctness of the decision, and that no further efforts. would 
be. made to locate his claim. The surveyor general says that the patent could 
not have issued within six months from the date of the agreement, and that it 
would not have issued until he had made the investigation and report required 
by the commissioner. 

It is impossible that persons fully aware of the tardy proceedings of the land 
department, as these parties were, should not have forseen that, at the late hour 
when they appeared before the surveyor general, a report could not be made, 
and a patent issue before the expiration of the six months. Yet they acted in 
concert in procuring the report, upon which they understood the issuing of the 
‘patent to depend. It is not reasonable to suppose that Bach, in the absence of 
an understanding, tacit or expressed, with the defendant, would, at that time, 
have assisted in procuring a report, the result of which would have been to de- 
feat his claim. It is equally unreasonable to suppose that, after the expiration of 
the time, when he would have been at liberty to withdraw his waiver, and re- 
new his attacks upon the defendant’s title, he would have codperated in procu- 
Ting a patent to issue against himself, if the condition had not been considered 
to have been waived. The defendant, after the lapse of six months, continued 
to avail himself of the waiver, and report thus procured, to obtain the patent... 

- We can arrive at no other conclusion from the evidence, than that the resola- _ 
tory condition of the agreement was waived by the acts of the parties, and that 
the contract is still ia full force between them, and must be executed. . 























Iviialerediel oraorea tithe judgment ef the Disttict Court be avoided 
‘tnd réversed. “It is farther decréed that the defendant is the owner of the 
tract of land designated as section no. 8, in township 13, of range 11 east, situa- 
ted fn the eastern land district of Louisiana.’ It is further decreed, that the 
defendant, John Slidell, make a good and valid title to John M. Bach, the plaiti- 
tiff, for One-third of said land, which upon survey may be found to be contained 
within the limits of the claim numbered 38, as reported by the register and re- 
céiver of the south-eastern district of Louisiana for confirmation, and confirmed 
to P. A. Delachaise, George Legendre, Simon, and James H. Field, John M. 
Bath, John Louis Drouet, the heirs of John Mishon and Jerome Toledano, by 
act of Congress, approved July 6, 1842, entitled “an act confirming certain land 
claims in Louisiana,” said one-third to be taken from the upper portion of said 
land decreed to belong to said defendant; the defendant to pay the costs of 
both courts. 





Reeves et al. v. Smiru et al. 


One who lends to an agent money for his private use, and receives from him, as security for 
- its repayment, a pledge of aclaim against a third person, known by the lender to belong to 
his principal, the amount of which he afterwards receives, will be bound to account to the 
prificipal forits amount. C. C. 2273, 2279. 


PPEAL from the Commercial Court of New Orleans, Watis, J. Rawle, 
for the plaintiffs, C. M. Jones, for the appellants. The judgment of the 
court was pronounced by 
Rost, J. J. O. Pierson being the collecting agent of the plaintiffs, who re- 
side in the city of Philadelphia, borrowed a sum of money from the defendants 
for his private use, and gave them as collateral security a pledge, by notarial act, 
on a dividend due to his principals by the bankrupt estate of Kirkman & Co., then 
in the course of administration in the United States court. The clerk of the 
court having refused to pay the dividend to the defendants, under the pledge 
from’ Pierson to them, the act of pledge was cancelled, pro fermd. Pierson re- 
eeipted forthe dividend as agent of the plaintiffs, and immediately after paid over 
to the defendants, out of it, the sum he had borrowed. Pierson having failed to 
‘account to the plaintiffs for the dividend, they instituted this action to recover 
‘the amount thus received by the defendants. The court of the first instance 
gave jodgment in their favor, and the defendants appealed. There is no error 
in the judgment. Atthe time Pierson applied for the loan, he stated to the de- 
fendants that he stood in need of that amount to redeem the steamboat Augusta; 
that he intended to run that steamer for the benefit of the plaintiffs, and would 
sell her, if-he could get her real value, and apply the proceeds to the payment 
of’ his‘debtto them. The plaintiffs were not apprised of this transaction at the 
‘time ‘it took place, nor is it satisfactorily shown that it was brought to their know- 
ledge afterwards, at such a time and in such a manner as would justify the belief 
that they gave their assent to it. They received no part of the profits made by 
ip a RNR ne allt chy et ahaa 
own debts. > ' 







SUPREME, GOURT)OF LQUISIANA, 


_The.net of 9 party in taking ag security for a loan of money made to an agent 
for his private use, a pledge of a claim against a third person, known by the 
lender to belong to the principal of that agent, forms a quasi-contract, and the 
party. so lending is bound te account to the principal for the claim or its proceeds, 
asthe agent himself would have beep, if the pledge had not been given... Civil 
Kode, arts, 2273, 2279. Judgment affirmed.» 


~Dert 





Tourne v. Riviere et al. 


‘A report of auditors is not conclusive upon the court. Evidence may be received to show its 
incorrectness, though there be no charge of fraud against the auditors. C. P. 458. ’ 


PPEAL from the District Court of the First District, Buchanan, J. 
A Schmidt, for the plaintiff. Roselius, for the appellants. 
» The judgment of the court was pronounced by 

Rost, J. This was an action for the settlement of partnership accounts. It 
was referred to auditors appointed by the parties; the auditors disagreed, and 
the court appointed an umpire, who made a report showing a balance of 
$416°10, in favor of the plaintiff. The plaintiff's counsel took a rule upon the 
defendants, to show cause why the report should not be homologated and be- 
come the judgment of the court. The defendants opposed the homologation 
on various grounds, and, after argument, their opposition was sustained, and the 
cause referred back to the auditors and umpire, with directions to proceed ac- 
cording to law. The umpire made a second report, showing a balance ‘of 
$1432 44, in favor of the plaintiff. The difference in the balance shown by the 
two reports, is explained by him in these words: “I further report that, upon 
an examination of the books of the liquidating partners, and from evidence pro- 
duced, I am of opinion that, J. E. Tourné should not be held liable for any loss 
sustained on the debt due by Madere, as, at the time of the dissolution of part- 
nership, and for a long period after, Madere was considered solvent, and had 
due diligence been used’ the debt would have been paid. Joseph E. Tourné 
had fio control over the collection of said claim, and consequently could take no 
stéps for securing its payment.” The auditors concurred in this report and 
‘opifiion.” The counsel of the plaintiff took a rule upon the defendants, to show 
cause why the report should not be approved and homologated, and judgment 
rendered for the plaintiff in conformity thereto. The defendants opposed the 
homologotion in these words : 

ist: The report is incorrect and unjust, in not making the plaintiff liable for 
his share of the loss on the Madere debt. These defendants and opponents 
deny that they, or either of them, were liquidating partners, and aver that the 
‘plaintiff had just as much control over this debt as these opponents. They fur- 
ther deny that said debt could have been recovered by any degree of diligence. 

*‘2ay Tlie auditors and umpire have transcended the power delegated to them, 
by ‘rendering an award in the same manner as if they had acted as arbitrators, 
or amicable Compounders. The auditors and umpire were only empowered. to 
state the amount of the partnership, leaving to the court all questions of law 
relative to the respective liability of the partners. 


















* 


© Qn the trial of the rule the defendants offered in evidence the record of the 
suit of P. & J. Riviere & Co. v. A. Madere, for the purpose of proving that they 
used every diligence and effort in their power to secure and recover the pay- 
ment of that debt. They also offered several witnesses to prove the allega- 
tions set forth in their opposition. The plaintiff, hy his counsel, objected to the 
intreduction of the record and testimony, on the ground that the court had no 
authority or power to inquire into the correctness of the report, unless the oppo- 
sition contained an allegation or charge of fraud ; also because it was not averred 
that they were offered before the arbitrators and umpire, and not admitted by 
them ; and finally, because the opposition did not charge either of the arbitra- 
tors, or the umpire, with any misconduct in the discharge of their duties. The 
court having sustained the objection, and excluded the evidence, the defendants 
took a bill of exceptions, which presents for our consideration the only question 
involved in this controversy. 

Under the positive enactments of the Code of Practice, and after the nu- 
merous adjudications which haye taken place upon them, it is difficult to con- 
ceive how the court below could have fallen into the error of which the appellant 
justly complains. The appointment of experts, referees, or auditors, is derived 
from the Spanish laws. Those laws clearly define their powers; and the dis- 
positions of our codes on the former subject are taken from them. ‘+ Quando 
los jueces mandaren nombrar contadores G otras personas, no se han de nom- 
brar para ningun articulo, que consista en derecho, ni para otra cosa que ellos 
puedan determinar por el proceso, sino que solamente se nombre para en caso 
que consista en cuenta, 6 tasacion 6 pericia de persona, 6 arte. Cur. Fil. p. 92, 
N. 26. Nov. Rec. L. 1, t. 21, lib. 10. 

As far back as 1811 the Superior Court said, in applying the Spanish law toa 
case of this kind: ‘‘ An award must be final, because the arbitrators are the 
jadges whom the parties have chosen for themselves. Not so the report of 
referees, who are only appointed to ease the court of the labour of scrutinizing 
long and intricate accounts.”’ 1 Mart. p. 267. In the case of Mericult v. Austin, 
3 Mart. 310, the Supreme Court recognized the same doctrine, and further 
held that the report of referees was not conclusive, even when the parties had 
agreed that it should be made the judgment of the court. In the case of Millau- 
don v. Percy and others, 5 Mart. N.S. p..555, the identical question presented 
in this case came before the court. The defendants in that case. offered evi- 
dence to prove, that the opinion expressed by the experts in their report was 
erroneous. That evidence was objected to by the plaintiff, on the grounds 
alleged in this case. The judge refused to receive it, and the defendants ex- 
cepted. On appeal the court reversed the judgment, under arts. 452 and 458 
of the Code of Practice, and the cause was remanded to enable the defendants 
to introduce the evidence offered by them. In the late case of McMicken v. 
Ficklin’s Curator, 11 La., 310, the same principles were fully stated and recog- 
nized. 

“This case is a striking instance of the hardship and injustice which would at 
times result from the operation of the rule adopted by the court below. The 
first report allowed the plaintiff the sum of $416 10. He was satisfied with it, 
and asked judgment for that sum. The defendants, thinking that they had been 
aggrieved, opposed the homologation. Their opposition was sustained, the re- 
port set aside, and the case referred back to the auditors and umpire. _ Upon 


the second reference, the umpire and auditors. reported in favor of the plaintiff 








SUPREME’ OOURT "OF ‘LOUISIANA, 


ie eererenenectre = he had deenied satisfac- 
under the tule adopted, “thie Court would be incompetent to revise 
a AT proceedings had nothing to do with the law of the case, nor 
ere er Code of Pract. art.458. The court 
alone had power to decide on the merits of the opposition ; and the judge erred 
in refusing to receive evidence offered to establish the facts upon which the de- 
cision is to be based. 

The judgment is therefore reversed, and the case remanded to be proceeded 
in according to law, with directions to the judge to admit all legal and competent 
evidence offered by the defendants in support of their opposition. It is further 


ordered that the plaintiff and appellee pay the costs of this appeal. 





Preston v. Stocoms et al. 


Where a judgment in favor of plaintiff for damages for an illegal attachment allows interest 
from judicial demand, it must be reversed. The demand being unliquidated, interest could 
not be recovered. 


PPEAL from the District Court of the First District, Buchanan, J. Va- 
son, for the plaintiff. Eggleston, for the appellants. 
The judgment of the court was pronounced by 
Kine, J. ‘The defendants have appealed from a judgment rendered against 
them for $400, with legal interest from judicial demand. The plaintiff's claim 
is for damages, resulting from the illegal seizure of his property under an at- 
tachment issued by the defendants, which subjected him to the payment of large 
fees to counsel, and deprived him of the use of about $2,700 for eleven months. 
The testimony shows the amount of damages assessed by the district judge to 
be reasonable and just. Interest, however, has been improperly allowed, the 
demand being unliquidated. In this respect the judgment must be corrected. 
Itistherefore adjudged, that so much of the judgment of the District Court 
as condemns the defendants to pay to the plaintifflegalinterest from the 10th day 
of May, 1842, until paid, on $400, be annulled and reversed, and that said judg- 
ment be in other respects affirmed ; the appellee paying the costs of this ap- 
peal. 





Broapnax et al. v. THomason. 


Defendant moved to set aside a writ of arrest, on the ground that plaintiffs are non-resi- 
dents. It was proved that they arecommercial partners, doing business in this State under 
\ one name, and in an adjoining State under another ; that three of the partners reside in the 
latter State, and one in this; and thatthe note sued on was payable to plaintiffs under the 
name used by their firm, in such adjoining State : Held, that the fact of some of the part- 
“ hers being non-residents cannot deprive the resident partner, who has a community of in- 
"terest in the entire débt, and is‘considered as the representative of the firm, of the right of 
iameesing Geiveiend) ty-ttacbboulighn valanstis tasividedl fights He is not within the 
. Prohibition of sect. 9 of the stat. of 28 March, 1640, 28% 
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Under the system of jurispradence established in those States in which the o pre- 
vails, a sheriff may scize, under an execution against a partner individually, all 
in the partnership property, subject to the prior rights and liens of the other partners and 
of the creditors of the partnership. The creditor may, after the seizare and before the sale, 
institute proceedings against the other partners to ascertain the amount of the interest seiz- 
ed; or he may cause a sale to be made, and leave it to the purchaser to ascertain it. 
Where in an action by a partnership to recover a debt due to the firm, defendant shows that 
he had been previously made a garnishee in a suit institated in another State by a creditor 
of two of the partners, any judgment rendered against him must be subject to the condition 
that, no execution be taken out until the extent ofhis liability under the proceedings in sach 
other State be ascertained. 


PPEAL from the District of the First District, Buchanan, J. Elmore, and 
W. W. King, for the plaintiffs. Lockett, for the appellant. The judg- 
ment of the court was pronounced by 

Kine, J. This suit was instituted to recover the amount of a promissory 
note, and was commenced by an arrest of the defendant. There was a judg- 
ment against the defendant in the court below, from which he has appealed. 
The defendant admits his indebtedness, but contends: Ist, That all the parties 
to the suit are non-residents of the State, and that the arrest was therefore il- 
legal. 2d. That by a process of garnishment, issued in the State of Alabama, 
where he resides, this claim was seized, prior to the institution of this suit, by 
judgment creditors of the plaintiffs, and that, in the event of a judgment being 
rendered against him in this State, he will be exposed to the payment of the 
same debt twice. 

I. It appears from the evidence that the plaintifis, who are four in number, 
three of whom reside in Alabama and one in this State, are associated together 
as commercial partners, and have two firms, one of which is established in Mo- 
bile and the other in New Orleans, differing only in the name by which they 
are known and do business in those cities. The note in suit is made payable to 
the plaintiffs, by the name under which they are known in Mobile. The part- 
ner, who resides in this State, instituted the proceedings in the name of the 
partnership, and took the required oath for the arrest. He has a community 
of interest in the entire debt claimed, and is considered in law the accredited re- 
presentative of the firm, possessing dominion, not over his own share only, but 
over the whole demand. He may consequently avail himself in the collection 
of such demands, of the same remedies by which he could assert.his own indi- 
vidual rights. The fact that some of his co-partners reside abroad, whose names 
he is required to associate with his own in order to maintain his action, does 
not deprive him of this right, or bring him within the prohibition of the act 
of 1840. 

II. A judgment was obtained in Alabama against Broadnar & Newton, two 
of the plaintiffs, by Harrison & Blair, who, by: process of garnishment, have 
made the defendant a party to their proceeding, and required him to declare, 
under oath, what effects of Broadnaz & Newton he holds in his hands, and the 
amount of his indebtedness tothem. This proceeding, which, it is admitted, is 
the same in Alabama as in this State, is equivalent to a levy on the interest of 
the two plaintiffs in the note in suit, to take effect from the date of the service 
of the interrogatories on the garnishee. Act of 1839. When the defendant's 
answers disclose his indebtedness to the plaintiffs, the interest of Broadnaz § 
Newton therein will, if it be subject to seizure, be considered as levied upon, and 
a judgment will be rendered against him im Alabama for the amount of that in- 





ery cera egnint x Hie to pay this sum twice, that the defendant elaine sg 
at... protection. es 

The question which arises is not one of compensation, as has been contended = 
by’ ; but involves the right to seize partnership property in satisfacs 
tion of @ seperate debt of two of the partners. It does not become necessary 
to deterinine what would be the rights of the creditor of a separate partner, ii 
this respect, under our own system of jurisprudence. Itis known to us, as part of 
the political and legislative history of the country, that the common law, as modified 
by statute, prevails in the State of Alabama, where the seizure was made, and 
where'the liability of the defendant is to be determined. To that system we 
must have recourse for the rules which govern the rights of the parties in this 
controversy. Judge Story lays down the principal as being now well settled, 
that “the partnership property may be taken in execution, upon a separate 
judgment and execution against one partner; but the sheriff can only seize and 
sell the interest and right of the judgment partner therein, subject to the prior 
rights and liens of the other partners, and the joint creditors therein.” The 
judgment creditor may, after the seizure and before the sale, institute proceed- 
ings against the other partners, for the ascertainment of the quantity of the in- 
terestseized ; or if he cause, as he may, the sale to be made without having 
previously ascertained the interest, the purchaser of the property enjoys the 
same right of proceeding against the remaining partners, to ascertain what he 
has acquired. Story on Partnership, §§ 261, 262, 263, and notes. 8 Mart. N. 
S. 606. 

It is consequently clear that the defendant will be held, in Alabama, to pay 
to the judgment creditors of Newton & Broadnaz, the interest of those partners 
in the note now in suit, whenever that interest shall have been ascertained. 
He therefore presents an equitable claim, repeatedly recognised in such cases, 
to be protected against the consequences of two judgments against him, for the 
same sum. 7 Mart. N. S. 33. 10 Mart. 628 The court below erred in 
rendering an unconditional judgment against the defendant. Provision should 
have been made in the decree against the issuing of a fieri facias, until the ex- 
tent of the defendant's liability under the proceedings in Alabama was ascer- 
tained, and in that respect it must be amended. 

It is therefore ordered that the judgment of the District Court, condemning 
the defendant to pay the plaintiffs the sum of $675 88, with interest at the rate 
of eight per cent per annum from the 6th May, 1845, until paid, be affirmed. It 
is further decreed that, the plaintiffs shall not take out execution, until they file 
in the office of the District Court, authentic evidence that the process has been 
discharged, or of the amount which the defendant may be decreed to pay, as 
garnishee in the suit of Harrison & Blair v. Broadnar & Newton, in the State 
of Alabama; and, upon filing such evidence, execution may issue for the amount 
of this judgment, after deducting therefrom the sum, if any, that said defen- 
dant may be decreed to pay in said suit in Alabama. It is further ordered that 
the aie pay the costs of this appeal, and the defendant those of the court 
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Tae Tarp Meniciraurty or New Orveans v. Buanc, 


The provision of the second article of the ordinance of the Couneil of the Third Municipality of 
New Orleans, of 19 May, 1846, imposing a fine on the owner of any animal found astray, is 
a legal exercise of the power vested in the Council. 

Art. 63 of the constitution gives the Supreme Court appellate jurisdiction in all cases where 
the constitationality or legality of any fine, forfeiture, or penalty imposed by any municipal 
corporation is involved; but where the question is presented on an appeal from a judgment 
rendered by a justice of the peace, the facts of the case cannot be examined. The jurisdic- 
tion ofthe Supreme Court is the same, in cases involving the constitutionality or legality of 
any tax, toll, or impost. 


PPEAL from a judgment of Canonge, a Justice of the Peace in New Or- 
leans. Bauregard, for the plaintiffs. Collens, for the appellant. 

The judgment of the court was pronounced by 

Eustis, C. J. This was an appeal from one of the justices of the peace of 
New Orleans. The court is called upon to determine on the illegality of the 
second article of an ordinance of the Council of the Third Municipality concern- 
ing stray animals, passed on the 19th of May, 1846. ‘The article is in these 
words : 

“The owner of any animal, or animals, found astray, shall be liable to a 

fine of two dollars per head, one half for the benefit of the municipality, and the 
other half for the benefit of the keeper.” 
* This enactment is within the police power vested in the government of the 
municipality, and the amount of the fine does not exceed the limit prescribed 
by law. This is the only part of the ordinance upon which, as the case is pre- 
sented to us, we are authorized, under our view of the jurisdiction of this court, 
to pronounce an opinion. But it is contended by the counsel of the defendant 
that, this being an appeal from a fine imposed under a municipal ordinance, this 
court must examine and determine on the facts of the case, and not simply on 
the constitutionality and legality of the ordinance. The sixty-third article ofthe 
fourth title of the constitution provides thus: 

“The Supreme Court, except in cases hereinafter provided, shall have ap- 
pellate jurisdiction only, which jurisdiction shall extend to all cases when the 
matter in dispute shall exceed three hundred dollars, and to all cases in which 
the constitutionality or legality of any tax, toll, or impost of any kind or nature 
soever, shall be in contestation, whatever may be the amount thereof; and like- 
wise to all fines, forfeiture, and penalties imposed by municipal corporations, 
and in criminal cases, on questions of law alone, whenever the punishment of 
death or hard labor may be inflicted, or when a fine exceeding three hundred 
dollars is actually imposed.” 

‘We have come to the conclusion that, independant of its ordinary appellate 
jurisdiction in civil cases, the jurisdiction of this court is confined to the exami- 
nation of the constitutionality and legality of fines, forfeitures and penalties im- 
posed by municipal corporations, as well as to the constitutionality and legality 
of taxes, tolls and imposts, and that these subjects rest on the same footing in 
relation to the appellate power of the court. It would be an unreasonable con- 
struction which would authorize a decision on the facts in one of the cases, or 
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SUPREME COURT OF LOUISIANA, 
The purpose of the constitution was to 


legality in the court in the last resort, and thus enable this tribunal to interpose 
directly a check upon the abuses of municipal legislation. Questions arising in 
the application and execution of municipal ordinances are left with the ordinary 
tribunals, under the right of appeal for an examination of the facts as in other 
civil cases. The magistrates who administer the laws are all, in relation to 
their judicial functions, state officers, and there is no reason for any direct su- 
pervision over their proceedings as to matters of fact, in any particular class of 
cases within their jurisdiction. Any inconvenience in this respect is presumed 
to be fully provided for in the mode of their selection, and the short duration of 
their appointment. 

It would be difficult to assign a reasonable cause, which should subject these 
two. clauses of the constitution to an entirely different operation, and require 
from the appellate court, in case of a tax, toll, or impost, however extortionately 
or unjustly applied, to confine itself to the question of its constitutionality or le- 
gality, without giving the party aggrieved any other relief than the decision on 
these points would afford, and in case of a fine or penalty enable the same court 
to take cognizance of, and decide upon, the whole merits of the case. 

The reason is the same in both cases for the exercise of the appellate power 
on questions of law, and its non-exercise on matters of fact. By these means, 
which we recognize the constitution as affording, supervision over municipal 
legislation is secured, and the cognizance of facts left with the tribunals of the 
first instance exclusively, in cases under the amount fixed for the appellate juris- 
diction of this court in civil cases. 

The concluding part of this article of the constitution limits the jurisdiction of 
this court in criminal cases to questions of law, and the conclusion that, in the case 
of a petty fine, a greater privilege should be held to be secured to the citizen 
than in a prosecution involving liberty or life, must rest on something more defi- 
nite than a mere implication. 

Another conclusive reason against adopting the interpretation of the clause of 
the article contended for by the counsel for the defendant is, that the determina- 
tion of questions of fact in the numerous cases which occur of this kind would be 
impossible under the present organization of this court. 

We have given our reasons at length, not because we considered the matter 
discussed as presenting any serious difficulty, but because it is desirable to settle 
all questions concerning the powers of this court, as they arise and are brought 
before us. Judgment affirmed.* 





Tae Tareap Municreantry or New Orveans v. HazELBAcH. 


The jurisdiction of the Supreme Court over appeals from justices of the peace being limited 
to questions of law, such questions must be brought before the court in the usual mode of 
bringing questions of law before an appellate court, or the appeal will be dismissed. 





* A similar judgment was pronounced at the same time on another appeal, between the 
same parties, from the same justice, the question being the same in both cases. 
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Pagan from a judgment rendered by Canonge, a Justice of the Peace in tgigp Municr- 
the city of New Orleans. Beauregard, for the plaintiffs. Dufour, for the ae Nsw 
appellant. The judgment of the court»was pronounced by 
Eustis, C. J. This is an appeal from one of the justices of the peace of Haxesacn. 
New Orleans. The object of the appeal is to test the legality of an ordinance 
of the General Council of the city of New Orleans, laying a tax on wholesale and 
retail dealers and others. Vide Digest of Ordinances, p. 86. The proceedings 
are so irregularly presented to us, that we do not feel ourselves at liberty to 
enter into the question of the legality of the ordinance. 
The suit is brought against the defendant for a tax of $15, alleged to 
be due by him to the municipality asa tailor; but it appears, by a statement of 
the judge made on deciding a motion for a new trial and bearing his signature, 
that, on the trial, evidence was received, without objection on the part of the de- 
fendant, to show that he kept a tailor’s shop, where he manufactured articles of 
clothing and sold them, and thus brought the party within what the judge con- 
sidered as a dealer. 
The judge rendered his judgment according to the probata, and hot the al- 
legata. 
On these subjects our jurisdiction being limited to questions of law, we 
cannot decide this case. 
The usual mode of bringing questions of law before an appellate court must 
be followed in all cases, and the decisions of the Supreme Court are so nume- 
rous and well settled on this point, that parties must observe them in appeals 
from all the courts without distinction. - Appeal dismissed. 











Tue Seconp Mounicrpauity or New Organs v. Scumipr. 


The ordinance of the General Council of New Orleans of the 3d February, 1845, imposing a 
tax on retail dealers, is not illegal nor unconstitutional. 

The second section of the statute of 1st June, 1846, providing for the election of justices of 
the peace in the parish of Orleans by the qualified voters in each district into which it sub- 
divides the parish, is not a violation of the 81st article of the constitution, which declares 
that justices of the peace “shall be elected by the qualified voters of each parish.” The 
object of that article was merely to declare that the mode of selection should be by the 
people, instead of by the Executive and Senate. 





PPEAL from a judgment rendered by Bright, a Justice of the Peace in 
New Orleans. 

Warfield, for the plaintifis. The statute is not inconsistent with art. 81 of 
the state constitution. By sect. 2 of art. 1 of the Constitution of the United 
States it is provided that, “the House of Representatives shall be composed 
of members chosen every second year by the people of the several States.” 
Was it ever supposed that this general provision rendered illegal the election of 
members of Congress by districts ? 

Reynolds, for the appellant. The ordinance is inapplicable to the defendant. 
/ The justice has no jurisdiction, the act of Ist June. 1846, being in violation of 
the 8st article of the constitution of the State. 

The judgment of the court was pronounced by 
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‘Mom Evstis, C.J. This is a suit to recover from the defendant a tax of $15, 
New ~ alleged to be due by him as a retailer, and the object of this appeal is to test the 
®. legality, or constitutionality, of an ordinance of the General Council of the city 
Scamiot. of New Orleans, imposing a tax on wholesale and retail dealers and others. 
Vide Ordinances, p. 86. We find nothing unconstitutional or illegal in this or- 
dinance, so far as relates to the tax recovered from the defendant by the judg- 
ment appealed from, to which inquiry we have, of course, confined our exami- 

nation. 

Another question was raised in the court of the first instance, and has been 
argued at bar. It presents itself in the form of a plea to the jurisdiction of that 
court, which is based on the unconstitutionality of the appointment of the judge. 
Waiving all questions of form, we proceed at once to a consideration of this 
point, which, in its consequences, involves the organization of the subordinate 
jadiciary system throughout the State. The 8ist article of the constitution 
requires that justices of the peace shall be elected by the qualified voters of each 
parish, for the term of two years. Under the act of June Ist, 1846, ch. 106, 
justices of the peace in New Orleans were elected by districts. In the parish 
of Jefferson they were elected by wards— Vide acts of 1846, ch. 108; and in 
the other parishes of the State they were elected by the qualified voters in 
each police-jury ward. These wards, or districts, are subdivisions of the 
parishes. 

A constitution must be construed in relation to the interests, wants, and insti- 
tutions of the people, upon whom it is intended to operate. The subdivisions 
of parishes, and the local jurisdiction of justices of the peace over such portions 
of parishes, are nearly coeval with the organization of the State government. 
The natural impediments, during certain seasons of the year, to a convenient 
communication between different parts of the same parish, the extent of some 
parishes, and the separation of portions of others by water-courses, necessarily 
led to these subdivisions, and the establishment of local magistrates, whose ju- 
risdiction was limited to certain neighborhoods or districts. Upon a State thus 
organized, and a people whose habits were thus fixed, this constitution is to ope- 
rate; and one of the first acts of organization passed by the legislature was that 
in question, which authorizes these separate districts to elect their own ma- 
gistrates. 

We understand that the only change made by the constitution, by virtue of 
this provision under consideration, to be in the mode of appointment—by the 
people, instead of by the executive and senate, and that the legislature acted 
according to the true intendment and meaning of the constitution, in authorizing 
the election of justices of the peace as they have done. The election by the 
qualified voters of the parishes, given in their wards and districts, under the acts 
quoted, according to all reasonable principles of construction, cannot be held to 
be contrary to the text of the constitution, and it is certainly in accordance with 
the sense of a large majority of those who framed it, as is manifested in other 

parts of that instrument. Judgment affirmed. 



































































































NOVEMBER, 1846. 


RicHARDSON »v. JOHNSON. 


Compensation for the injury sustained by a purchaser in consequence of defects in the thing 
sold, can only be recovered by aredhibitory action, or by the action quanti minoris. 

Where particular forms of action are prescribed by law, for the redress of injuries, they must 
be complied with. ° 

Plaintiff alleged that he purchased a slave from defendant, for a certain price, fully guarantied, 
but that the slave was affected, at the time of the sale, with a permanent defect of vision, 
rendering him absolutely useless ; that he did not discover the defect until he had removed 
the slave to Texas; and that he would return him and pray for an entire recision of the con- 
tract, but that he is prevented by the laws of the United States. He alleges that the slave 
has been of no value, but an expense to him. He prays that, as a means of doing him jus- 
tice in part, defendant may be condemned to refund the price, with interest, &c., and for 
general relief. On an exception to the petition as insufficient in law: Held, that before 
plaintiff can recover the price, with interest, he must have made a tender of the slave, and 
have caused the sale to be rescinded ; that the action was not intended to be an action quanti 
méinoris, and cannot be considered as such; and that the petition must be dismissed. 

A vendor does not warrant against an apparent defect which might have been discovered by 
simple inspection, unless it be shown that fraudulent means were used by him to conceal it 
at the time of the sale. C. C. 2497, 1841. 


PPEAL from the District Court of the First District, Buchanan,J. The 
plaintiff alleges that he is a citizen of the republic of Texas; that he pur- 
chased from the defendant, a resident of New Orleans, a slave, about fourteen 
years of age, for the price of $400, which he paid ; that the defendant warranted 
the slave “against the vices and maladies prescribed by law,” as will appear 
from the notarial act of sale ; that the boy was, at the time of the sale, affected 
4 by a disease of the eyes, occasioning a permanent defect of vision, in conse- 
q quence of which he was and is absolutely useless to him; that he would return 
| the slave, and pray for an entire recision of the contract, but that he is prevented 
from so doing by the laws of Congress; that he did not discover the defect in 
said slave, until after he had been carried into the republic of Texas. The 
petitioner further alleges that, he has received no value from the labour of the 
slave, but, on the contrary, that he has been, and continues to be at a large ex- 
pense for his sustenance: Wherefore ‘‘he prays, as a means of doing him jus- 
tice, in part at least, that the defendant be'decreed to pay him the said sum 7 
of $400, with interest thereon, and costs of suit, and for other and further 
: relief. ” 
eh The defendant excepted to the petition as insufficient to support the action 
against him. The petition was dismissed, and the plaintiff appealed. 
T. A. Clarke, who appeared for the appellant in this court, contended that, 
the action is for a reduction of price, and that no tender was necessary. Civ. 
Code, arts. 2519, 2520. 1 Mart. N. S. 317. 2 Troplong, Vente, § 580. 
Pothier, Vente, § 233. Merlin, verbo Redhibition. 
Moise, for the defendant. This is a redhibitory action. The plaintiff adopts 4 
the language of art. 2496 of the Civ. Code, alleging the slave to be “absolutely : 
useless,” and demands the whole price. A tender of the slave is necessary in 
‘| such an action. It would be equally necessary in an action quanti minoris. 
; Civ.Code, art. 2522. Plaintiff's omission to allege that defendant knew that 4 
the defects existed at the time of the sale, precludes him from contending that 7 
the claim for $400 is for damages. Civ. Code, art. 2523. : 





















































Biemanpson The judgment of the court was pronounced by 
Jonsson. 
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' Rost, J.* The plaintiff, who was a citizen of the republic of Texas before 
its annexation to the United States, alleges that he purchased from the defend- 
ant, for the sum of $400, a slave which he took with him to Texas; and that 
the slave was, at the time of the sale, affected by a disease of the eyes, occasion- 
ing a permanent defect of vision, by reason whereof the said slave is absolutely 
useless to him. He further avers that he would return the slave and pray for a 
reeision of the contract, but that he is prevented from doing so by the laws 
of Congress. He therefore prays that the defendant may be adjudged to pay 
him the sum of $400, with interest thereon, and the costs of suit. He also 
prays for general relief. 

The defendant excepted to the plaintiff’s petition, and the allegations therein 
contained, as insufficient in law to support the action against him. The District 
Court sustained the exception, and the plaintiff has appealed from the judg- 
ment dismissing his petition. 

The plaintiff contends that the petition substantially alleges an act of the de- 
fendant, which has caused damage to him, and that, under art. 2294 of the Civ. 
Code, the defendant is bound to repair that damage. If our Codes contained no 
special disposition for cases like the present, the action of the plaintiff might 
probably be maintained, under the general principle he invokes; but our laws 
on the contract of sale, in defining the various remedies given to the purchaser 
by the action ex empto,have provided that such wrongs as the plaintiff complains 
of, can only be redressed by the action of redhibition, or the action quanti 
minoris. It was therefore incumbent upon him to have resorted to one of those 
actions. We are of opinion that he has failed to doso. He alleges that he is 
prevented by the laws of Congress from returning the slave ; and while he re- 
tains the slave on that ground, he asks for judgment for the price and interest, 
and prays for general relief. This he cannot legally do. Before he can recover 
the price and interest, he must make a tender of the slave to the defendant, and 
cause the sale to be rescinded. The plaintiff’s counsel alleges that this may be 
considered as an informal action for the reduction of the price. It was not so 
intended, and we do not consider ourselves at liberty to view it in that light. 
When particular forms of action are prescribed by law, it is necessary to an in- 
telligent administration of justice that those forms should be complied with. 

To prevent unprofitable litigation, it is proper to state that, under the general 
plea of the defendant, the allegations of the plaintiff are insufficient in law to 
maintain his action on other grounds. He avers that the slave was affected, at 
the time of the sale, by a disease of the eyes, occasioning a permanent defect 
of vision; but he does not charge the defendant with fraud. A disease of the 
eyes is an apparent defect which he might have discovered by simple inspec- 
tion, and against which the defendant does not warrant, unless he used fraudu- 
Jent means to conceal it at the time of the sale. Civil Code, arts. 2497, 1841. 


Judgment affirmed. 





* Eustis, C. J., did not sit on the trial of this case, having been of counsel for the defendant. 
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Conway v. Erwin. 


Where a clerk certifies that a record of a former suit between the same parties, for the same 
cause of action, offered in evidence in a second suit, contains a true copy “of all the docu- 
ments filed, proceedings had, and testimony adduced on the trial, with the exception of a 
note marked B., filed as a part of the evidence, which had been withdrawn,” and it appears 
from an examination of the record that the note referred to is that upon which the second 
suit was instituted, the transcript will be admissible. 

Where in transcribing into the record of appeal the certificate of a clerk, purporting to have 
been given under his official seal, appended to a record offered in evidence below, the clerk 
of the court from which the appeal is taken omits to make the mark generally used to re- 
present aseal, or to state that one was affixed to the certificate, the original may be inspect- 
ed to show that there was a seal affixed to it. 

The testimony of a witness taken in a previous suit between the same parties, for the same 
causes of action, where there has been an opportunity for cross-examination, may be used 
by either party, in case of the death of the witness, or of his absence beyond the jurisdiction 
of the court. 

The institution of a suit, afterwards dismissed by order of the court, is a demand in writing 
putting the defendant in default, and entitling the plaintiff to recover, in a subsequent ac- 
tion, interest from the first jadicial demand. C. C. 1905, 1906, 1932. 


PPEAL from the Commercial Court of New Orleans, Watts, J. M. M. 
Robinson and Lowndes, for the plaintiff. Mott, for the appellant. 

The judgment of the court was pronounced by 

Kine, J. The defendant has appealed from a judgment condemning him to 
pay the amount of a promissory note, executed by one H. C. McNeil, with in- 
terest from judicial demand. Itis alleged that the consideration for which the 
note was given, was a quantity of lumber, purchased by Mc Neil, who subsequent- 
ly sold it to the defendant, through the agent of the latter, and that the agent 
assumed for his principal the payment of the note which had been given for the 
price. The defendant pleaded the general issue, and further denied specially 
the alleged agency. : Before proceeding to the merits, it will be necessary to 
consider objections that have been urged to the admissibility in evidence of the 
record of a former suit between the same parties, which contains most of the 
testimony relied on by the plaintiff in support of his demand. To this record 
it is objected: 1st. That it is introduced to prove by parol evidence, an agency 
for the purchase of immovables. 2d. That it does not contain a copy of the 
entire record. 3d. That the former suit differed in its character from that now 
pending, and that the effect of admitting the record in evidence would be, to 
deprive the defendant of an opportunity of cross examination. 4th. That the 
transcript is not clothed with the formalities required by law. 5th. That a part 
of the witnesses, whose testimony is thus sought to be introduced, reside out of 
the State. 

I. It is true it is alleged in the petition that, the agent, Henry, was autho- 
rised to purchase a plantation, and that a part of the testimony contained in the 
record tends to prove, by parol, such an agetcy. The fact, however, is imma- 
terial to the issues between the parties. The material averment is that, the 
agent was authorized to purchase the lumber, and assume the payment of a 
note given for the price. Such an agency may be verbally constituted, and 


proved by parol. 
II. The clerk certifies the record to be a true and faithful transcript of all the 
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documents filed, proceedings had, and testimony adduced on the trial, with the 
exception of the note marked B., filed as a part of the evidence, which had been 
withdrawn previous to making the transcript. No doubt is left from an exami- 
nation of the record that the note B, referred to in the certificate, is the same 
upon which the present action is founded. Being before us, the supposed de- 
ficiency of the record is supplied, and the defendant can no longer complain 
that any part of the evidence adduced on the former trial, which would have 
been favorable to him, is wanting. 

III. The evidence shows conclusively that, the cause of action in the former 
and present suitare the same. Both had for their object the recovery of the 
price of a quantity of lumber. In the first it was claimed in virtue of a sale, al- 
leged to have been made directly by the plaintiff to the defendant, acting through 
his agent. On the trial, however, it appeared that a note had been given for 
the price, by McNeil, the vendor of defendant, the payment of which the 
agent of the latter subsequently assumed. Upon this technical ground, the suit 
appears to have been dismissed. 

IV. The certificate of the clerk purports to have been given under his seal 
of office. This certificate has been correctly copied into the transcript of the 
present suit, but the clerk has omitted to make the scroll which is usually made 
to represent a seal. Upon an inspection of the original, we find that the seal 
of the court is affixed to it. 

V. It is shown that, at the time of the second trial, one of the witnesses who 
testified in the first suit had died, and that all the others were beyond the juris- 
diction of the court, some within and others without the State. Itis well set- 
tled that, in a subsequent suit between the same parties, for the same cause of 


action, the evidence adduced on the former trial, where there bas been an op- 
portunity of cross-examination, may be used by either party, when the wit- 
nesses are either dead or absent. 7 Mart. N. S. 266, 282. 4 Mart. N.S. 
452. 5 La. 365. The court did not, in our opinion, err, in permitting the re- 
cord to be read in evidence. 


As regards the merits, it is shown by the evidence that Henry was the over- 
seer of the defendant, and his general agent for the management of his planta- 
tion, and for the purchase of the supplies and other articles necessary in conduct- 
ing it. It was his habit to refer to this agent those who had business with him 
relating to the plantation. To one of the witnesses he stated that Henry was 
his agent for settling all his matters with McNeil, the person from whom the 
lumber was purchased, and the maker of the note in suit. The testimony 
leaves no doubt that Henry was the agent of the defendant, and acting within 
the scope of his authority, in making the purchase of the lumber, and in assum- 
ing the payment of the note given for the price. It is equally well established 
that the lumber was converted to the defendant’s use. 

Interest was allowed to the plaintiff on the amount of his jtidgment, from the 
date of the citation in the first suit, of which the defendant complains. The 
judge did not, in our opinion, err. Although the suit was dismissed by the or- 
der of the court, it was a demand in writing, which put the defendant in default, 
and entitled the plaintiff to interest. Civil Code, arts. 1905, 1906, 1952. 6 
Mart. N.S. 545. 3 La. 385. Judgment affirmed. 
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THE Farmers anp Mercuants Bank or MEMPHIS ?. 
FRANKLIN et al. 


Where merchandize is shipped to a factor, with directions to sell it, and apply the proceeds 
to the payment of a bill drawn by the owner in favor of the shipper for the repayment of 
an advance made by the latter, the factor who receives the consignment is bound to comply 
with the conditions upon which it was delivered to him. He cannot apply the proceeds 
to the payment of any debt due to himself by the owner. 

The commercial books and counting-honse furniture of a merchant, and iron chests found in 
his counting-house, in which his books and papers are kept, are exempt from seizure. C. 
P. 644. 


PPEALS from the Commercial Court of New Orleans, Watis, J. 
Benjamin and Micou, for the plaintitis. Maybin, Claiborne, and Grymes, 

for the defendants. 

The judgment of the court was pronounced by 

Rost, J. Z. L. Gower, a needy speculator, operating at Memphis, in the 
State of Tennessee, purchased one hundred and ninety-eight bales of cotton 
from the firm of Goodman §; Means, merchants of that place. The terms of 
the sale were cash. For the purpose of paying for the cotton, Gower offered 
to the plaintiffs for discount the bill on the defendants at ten days sight, for the 
sum of $6200, upon which this action has been instituted. The plaintiffs refu- 
sed to discount, or purchase the bill, until the payment was fully secured by the 
drawer. One of the vendors went with Gower to the bank, and informed its 
officers that the cotton was in the ware-house of Goodman & Means, and would 
be shipped by them to the defendants, who are factors in the city of New Or- 
leans, for account of Gower, but subject to the payment of the bill. It was ex- 
pressly agreed between the plaintifis, Gower, and Goodman & Means, that the 
latter should retain the exclusive possession of the cotton, and that it should be 
shipped by them to the defendants, under specific instructions to sell it, pay the 
bill out of the proceeds of the sale, and account to Gower for the balance. On 
the faith of that agreement the plaintiffs took the bill, and the cotton was ship- 
ped by Goodman & Means to the defendants. Letters of advice were trans- 
mitted to the defendants with the bills of lading, advising them that Gower had 
drawn upon them in favor of the cashier of the plaintiffs for $6200, at ten days 
sight, that the cotton was shipped by them to cover and protect the amount of 
the bill, and was to be sold for account of Gower. The defendants took pos- 
session.of the cotton, and sold it for a sum more than sufficient to pay the bill; 
but, instead of obeying their instructions, they suffered the bill to be protested 
for non-acceptance and also for non-payment, and converted to their own use 
the whole proceeds of the sale of the cotton, amounting to $6608 46, under 
the pretence that Gower, the drawer, was indebted to them in the sum of about 
$3000, which he had promised to cover by shipments, and for which they had, 
as factors, a privilege upon the sum in their hands, superior in dignity to the 
claim of the plaintiffs. The plaintiffs have instituted this action to recover the 
amount of the bill, and the case is now before us on the devolutive appeal, taken 
by the defendants from the judgment rendered against them by the court of the 
If the privilege claimed by the defendants had really existed in their favor, it 
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 Fanuers ap Would still be difficult for them to explain, by what rule of law, or precept of 
Seat a uax- morals, they have retained to the day of their insolvency the balance of $3600, 


_  FRaNKLIN. 


due by them over and above the amount of that privilege. But it is clear that 
the privilege could not be enforced to the prejudice of the plaintiffs’ rights. In 
the case of Fetter v. Field, ante p. 80, we held that, ‘‘ according to the course 
of trade in this city, the bill of exchange drawn on a particular shipment, accom- 
panied by the bill of lading, usually represents the price of the property sold or 
the means of reimbursement of the price to some party.” 

The fact that the bills of lading were accompanied by a letter of advice, in- 
forming the defendants that a bill had been drawn which the shipments were 
intended to cover and protect, would have affected them with notice that the 
cotton had not been paid for, if Gower himself had been the shipper ; but he 
was not the shipper; the cotton never was in his possession; but was shipped by 
Goodman §& Means, subject to their instructions alone. When the defendants 
received the cotton, they became the agents of Goodman § Means, and Gower 
had no right in it till after the instructions of the shippers had been complied 
with. The defendants were bound to comply with the conditions upon which 
they obtained possession of the cotton. Had they refused to receive it, that 
possession would have remained in Goodman & Means, and the defendants could 
not have frustrated the rights of the plaintiffs by attaching it as the property of 
Gower, before delivery to him. We are satisfied that the court below has done 
justice between the parties. 

The record contains another appeal taken under the following circumstances : 
The plaintiffs caused the commercial books and counting-house furniture of the 
defendants, and also two iron chests found in the counting-house, and in which 
the books and papers were kept, to be seized under execution. The defend- 
ants took a rule upon them to show cause why the seizure should not be set aside, 
on the ground that the effects seized are protected from seizure by law. After 
hearing, the rule was made absolute, and the plaintiffs appealed. The de- 
fendants rely upon article 644 of the Code of Practice, which exempts from 
seizure under execution the tools and instruments necessary for the exercise of 
the trade or profession by which a debtor gains a living. They also rely upon 
the dicta of the late Supreme Court in the case of Lambeth and another v. John 


Milton, 2 Robinson, 81. 


There is no dispute between the parties as to the facts of this part of the 
case, and we are constrained to say that the judge of the first instance has 
made a correct application of the law to them. Since the repeal of the laws 
authorizing the creditors of bankrupt merchants to proceed against them for a 
forced surrender, that ¢lass of debtors stand on the same footing as other insol- 
vents, and are entitled to the same immunities under the laws regulating the 
execution of judgments. 

For the reasons assigned, it is ordered that the judgment of the Commercial 
Court be affirmed on the appeals, the defendants paying all the costs of the ori- 
ginal suit, and those of their appeal to this court ; the plaictifis paying the costs 
upon the rule in both courts. 
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Finx v. Lewis. 


Where a witness, to whom a question had been propounded, while under cross examination, 
for the purpose of impeaching his credibility by showing that he had been guilty of gross 
fraud on another occasion, notwithstanding the objections of the party by whom he was in- 
troduced, voluntarily answers it, and thereby admits his own turpitude, his answer can- 
not be excluded on the ground of irrelevance. It is important to enable the court to 
judge of the credit due to the testimony of the witness. Per curiam : No rule of evidence 
forbids a party to avail himself of the voluntary acknowledgement of a witness of the op- 
posite party, to show the degree of credit due to his statements. 


PPEAL from the Commercial Court of New Orleans, Watts,J. Hoffman, 
for the appellant. Elmore and W.:W. King, for wa defendant. The 
judgment of the court was pronounced by 

Suet, J. This suit is brought upon a promissory note executed by the 
defendant in favor of Thomas Powell, which the plaintiff alleges he acquired 
after its maturity, by a sale under execution against Powell. The answer of 
the defendant contains two pleas : ; 

Ist. A plea of payment, to wit: that he placed in the hands of Powell, while 
the holder of the note, a large amount of Texas money to be sold to pay the 
note; ard that Powell sold the money, while holder, for more than the amount 
of the note, which was thus extinguished. To this plea was annexed for refer- 
ence a receipt signed by Powell, and bearing even date with the note, in which 
Powell acknowledges to have “received from Lewis $6,000 in Texas eight per 
cent bonds, which are to be disposed of at the best price that can be obtained 
for them, and the proceeds to be applied to the payment of the note,”’ which is 
then described. 

2d. That the plaintiff acquired no legal title to the note by the sheriff’s sale. 

The ground stated in the second plea has not been urged in argument before 
us, and we shall therefore dismiss it from our inquiry. — 

Before noticing a bill of exceptions, which has received our careful considera- 
tion, it is necessary to make some preliminary remarks which are pertinent to its 
examination. 

Powell was the only witness by whom the defendant attempted to prove 
the execution of the receipt at the time at which it purports to be dated, and 
the verity of its statement. It appears by other testimony that Powell had been 
incarcerated by his creditors; that Fink had contributed to his incarceration; that 
he was much incensed at this and at the sale of his assets under execution, and 
that he had repeatedly declared that he would use every exertion and strata- 
gem to be revenged. The question really at issue between the parties, and in- 
dispensable to the decision of the cause, was upon the receipt and the appro- 
priation of the money, that is, whether the receipt was executed, and the facts 
therein stated took place, at the nominal date of the receipt, or whether it was 
executed subsequently to the acquisition of the note by the plaintiff, and for the 
fraudulent purpose of defeating a recovery upon the note. It appears that, 
among other assets sold under execution to the plaintiff, wasa note of one Fergu- 
son, for $2,000, to Powell’s order, purporting to be dated June Ist, 1839, to which 
was appended a letter of credit, purporting to be addressed to Powell, and sign- 
ed by Peter W. Smith, to the following effect: 

‘] hereby agree and obligate myself to stand responsible to you, for any faci- 
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lities which you may please render to my friend and relation, James W. Fergu- 
son, which is not to exceed over five thousand dollars. 
I am very respectfully, 
Your obedient servant, 
(Signed, ) Peter W. Smita. 
To Mr. Thomas Powell. New Orleans, May, 1839.” 

Fink had brought suit upon this obligation against Smith’s executor. On the 
trial of the cause, Powell became a witness for the defendant, and testified as 
follows: ‘‘ That he knows that the letter of credit attached to the petition sign- 
ed [Sicin record] by Peter W. Smith. The first time that deponent saw this 
document was a few weeks before Peter Smith’s death. The first time he saw 
this document it was directed and addressed to J. W. Stillwell, or Stillwell & 
Co. - Witness saw Ferguson cut off the address to J. W. Stillwell, or Stillwell 
§ Co. and insert in lieu thereof that of Thomas Powell. This letter of credit 
was used two or three weeks before deponent heard of Peter Smith’s death. 
Deponent never made advances, or gave any facility to Ferguson upon this let- 
ter of credit. The consideration of the note of Ferguson existed before wit- 
ness saw the letter of credit, and before its date. Witness settled with Fergu- 
son in the latter end of September, 1840, and the note of Ferguson was ante- 
dated, and dated as it purports to be. It was so antedated as to make it appear 
it was given on the letter of credit. Witness says he never knew there was 
such a man as Peter W. Smith before he saw this letter of credit. Witness 
says he has no interest in this controversy.” 

(Signed) Tuomas Powe tt.” 

We now proceed to the consideration of the plaintiff's bill of exceptions. 
Powell was the defendant’s witness, and was under cross-examination. The 
plaintiff exhibited to him a copy of his deposition in Fink v. Carrett, Executor, 
and asked him whether the said paper did not contain a true copy of his depo- 
sition made in that case, stating to the court that he made the inquiry for the 
purpose of showing the depravity of the witness, and thus impairing his credi- 
bility. ‘The defendant thereupon objected to the introduction of said paper and 
to the question, upon the ground that the inquiry was irrelevant to the case, 
and not pertinent to any question asked in the examination in chief. While 
the matter was thus under argument, Powell, who had made no objection to the 
question, voluntarily answered it, declaring that the copy of his deposition exhi- 
bited to him was true and correct. The plaintiff still insisted that his question 
was admissible, and that the witness’ voluntary answer should be received in 
evidence ; but the court sustained the defendant’s objection, and refused to per- 
mit the answer of the witness and the paper to go in evidence, and a bill of ex- 
ceptions was accordingly taken. 

We think the court erred. The object of the question was to show the tur- 
pitude of this witness, and thus weaken his credibility. Powell was the defen- 
dant’s only witness to prove the alleged payment, and it was of great importance 
to the judge below, as it is to us, to know how far he could be trusted. If Pow- 
ell had refused to answer, a different question would have been presented, 
which it is unnecessary now to decide. The voluntary answer of Powell is 
clearly pregnant with the acknowledgment that he had committed the acts 
stated in the affidavit, and consequently is utterly destructive of his own cha- 
racter as a man of honesty and truth. His conduct exhibits a mixture of turpi- 
tude and effrontery, which has been rarely witnessed in a court of justice. On 
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his evidence the judgé of the court below was called upon, and we are now call- 
ed upon, to say whether the note has been paid. The witness who tells us it 
has been paid, tells us at the same time voluntarily that he has committed a most 
gross fraud on another occasion. Our duty is the investigation of truth. This 
acknowledgment of the witness materially aids us in that inquiry, for it has satis- 
fied the mind of every member of this court that, he is not a credible witness. 
We know of no rule of evidence which forbids the voluntary acknowledgment 
by a witness of his own turpitude, and prevents the opposite party, when that 
acknowledgment is made, from availing himself of it, for the purpose of estimat- 
ing the witness’ credibility. 

It is proper to add that there are other circumstances in proof, besides the 
acknowledged turpitude of the witness, which appear to us suspicious. Among 
these are the discrepancy between the receipt itself, which authorizes Powell 
to dispose of the Texas bonds at the best rate that can be obtained for them, and 
Powell's declaration that he was limited not to sell them under seventeen cents, 
which limit he says he violated by selling at fourteen cents. Also the inconsis- 
tency between the fact that the note remained in Powell’s hands, although he 
declares that, after the alleged sale, he rendered Lewis an account current 
showing a balance in Lewis’ favor. -Moreover, the defendant avers in his an- 
swer, not that, on a settlement of accounts, Powell had rendered an account 
current showing a balance in defendant’s favor, nor that Powell had violated a 
stipulated limitation, but that he had sold the Texas money during the time he 
held the note, for more than the amount of the note. The body of the note and 
the receipt are both in Powell’s handwriting, and he declares that the note and 
receipt were both given at the same time, and at the same place, to wit, at his 
house. These documents have been brought up in the original. We believe, 
on inspection of them, that they are upon different paper. They have not the 
appearance of being written with the same pen ; the ink also presents a differ- 
ent appearance in the two instruments ; and there is a greater tremulousness of 
the nerves indicated by the receipt than by the note. 

From a careful consideration of the whole matter, our conclusion is that the 
plea of payment is not sustained by the evidence, and the plaintiff must there- 
fore have judgment. 

It is therefore decreed that the judgement of the court below be reversed; 
and it is further decreed that the plaintiff, John D. Fink, recover of the defen- 
dant, Nathaniel Lewis, the sum of $941 18, with interest at the rate of ten per 
cent per annum, from the 13th day of November, 1841, until paid, and costs in 
both courts, with privilege upon the property attached. 





ConrEY et al. v. BRENHAM et al. 


Acceptance of service of process by an attorney of record on behalf of his client, will, in the 
absence of proof to the contrary, be presumed to have been authorized. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Mott, Prentiss and Finney, for the plaintiffs, moved to dismiss the appeal, 
on the ground that the citation of appeal could have been served on the attorney 
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of thé appellees, only in case of their absence from the State. Code Prac. arts: 
582, 584. “4 Mart. N. S.238. “5 Ibid’’N. S. 427. 8 Ibid. N, S. 282. ‘14a. 
292) 15 La. 143. ten 

G@. B. Duncan and Roselius, for the appellant. 

The judgment of the court was pronounced by 

Sirett, J. In this’ éause the citation of appeal was returned as follows: 
«Served on appellees by handing copy to Mott, Esq., their attortiey, 
they being absent from the parish.” A motion has been made by the ‘couhsel 
for the appellees to dismiss the appeal. Upon suggestions made by thé counsel 
for the appellant, we, ez officio, called upon the sheriff for a statemeiit uiider oath 
of the facts touching this service, which affidavit has been filet.” By’ this it 
appears that, there were ten judgments in the Commercial Court in favor of 
various plaintiffs against the same defendants. All the plaintiffs were ‘répre- 
sented by Mr. Moit, in the proceedings in the court below. The affidavit of the 
deputy sheriff contains a list of these ten cases, and states that, ‘‘ on the 23d 
June last past, he was charged with the service of petition and citation of appeal 
fm the ten cases herein before recited, suits instituted in the late Commercial 
Court of New Orleans; that on said day he repaired to the office of Messrs. 
Mott & Kane. He there met with Robert Mott, Esq., who was writing at his 
desk, and asked said gentleman if he would accept service of the same. He 
took the bundle, placed it on his desk, and said, it is all right... Upon the filing 
of this affidavit, which we consider, under the circumstances, as having the force 
of an amended return, the court called the attention of said attorney to its con+ 
tents, and directed that if he had any reply to make it should be in writing: 
The attorney has accordingly filed a written reply, in which he states that the 
ten citations were handed to him in a bundle. That what he said has passed 
from his: memory, but that it was never his intention to accept service for those 
of thé appellees who resided in New Orleans, and that he probably thought the 
citations contained in the package were for those of his clients who resided out 
of the State. He adds that if this statement should be considered an accept- 
ance of service, he then refers the court to the case of L’ Eglise v. His Creditors, 
4 Mart. N. S. 238, where it was decided that an attorney at law of an appellee 
had no power to accept service, when the appellee was present in the State. 

The dignity of the profession, and the necessity, for the convenient adminis- 
tration of justice, that great confidence should be reposed by the courts in attor- 
nies at Jaw, warrant the presumption, in the absence of contrary proof, that 
an acceptance of service by an attorney of record is authorized by his client. 
What was said to the sheriff’s officer, whose affidavit of what occurred is un- 
contradicted, was tantamount to an acceptance of service; and as the appellees 
have not furnished, by their own affidavit or otherwise, proof that the act of the 
attorney was unauthorized, we must dismiss the motion. 

The motion to dismiss the appeal is refused. 





Britton v. ANDREWS et al. 


Tn an action against the principals, on an unaccepted bill drawn on them by their agent, the 
latter is a competent witness for the plaintiff. Per Curiam: The rule that a witness inter- 
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interest, is not, under the commercial law, applicable to agents and factors offered to prove 
acts done within the scope of their employment. 





































PPEAL from the Commercial Court of New Orleans, Watts, J. 

Hoffman and F’. B. Conrad, for the plaintiff. Roselius, for the appellants. 

The judgment of the court was pronounced by 
Rost, J. The plaintiff seeks to recover from the defendants the amount of 
a bill of exchange, drawn on them by Solomon Andrews, of Natchez, payable to 
the order of said plaintiff, ten daysafter sight, for $5000. He avers that the bill 
was protested for non-acceptance, and also for non-payment. That the defend- 
ants were bound to accept and pay it, they having authorized the drawing of 
bills upon them by Solomon Andrews, who was then engaged in commercial 
business at Natchez, aided by, and in connection with, the defendants, purchas- 
ing cotton, either on his own account or on joint account with them, and draw- 
ing bills of exchange upon them; that, from time to time previous to the draw- 
ing of the bill sued upon, Solomon Andrews drew bills upon the defendants, a 
large amount of which the petitioner purchased from him, and all of which 
were accepted and paid by the defendants; that the bill sued upon was drawn 
if by Solomon Andrews, in the course of his business in the purchase of cotton, 
which was shipped by him to the defendants; that, through the assistance and 
support of the defendants, Solomon Andrews had obtained credit, and was ena- 
bled to negotiate this and other bills. The defendants’ answer is a general 
denial, and a prayer for general relief. On the trial the plaintiff admitted that 
the amount really due on the bill was $3,265 11, and the court having rendered 
judgment in his favor for that sum, the defendants appealed. 

The evidence in the record, excluding the testimony of Solomon Andrews, a 
satisfies us that the defendants gave out to the world that he was backed by y 
them, and that they would accept his bills. It is further shown that he was to 
share the commissions with them, upon all cottons shipped to their house by his 
procurement. The fact that his account upon the books of the defendants was 
concealed under the name of the Natchez Agency, and the object of that conceal- 
ment, have not been satisfactorily explained by them. ‘The legitimate infer- 
ence from the want of explanation on their part is, that the truth, if it were 
ascertained, would make against them. We are very much aided in this infer- 
ence by the disclosure that the letters, written by the defendants to the Agency, 
were uniformly committed to the flames as soon as they had been read by 
Solomon Andrews, for which all sufficient reason he has been unable to produce 
them on the trial. We consider it sufficiently proved that the Natchez Agency 
was really what its name implies, and that Solomon Andrews was the agent of 
the defendants at Natchez in their commercial business. They are conse- 
quently bound for all bills drawn by him upon them in favor of bond fide 
holders. 

The question which presents the greatest difficulty in this case, under the m 
pleadings and the evidence adduced, is, whether the plaintiff presents himself 
before us as a bond fide holder. He avers in his petition that the bill was 
drawn by Solomon Andrews, in the course of his business in the purchase of 
) cotton shipped by him to the defendants, and relies to establish that fact on the 

testimony of the drawer himself. The defendants have excepted to the intro- 
duction of his evidence, on the ground of interest. The plaintiff has an un- 
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doubted right to the benefit of his testimony. So far from being incompetent 
to testify in the cause, the defendants themselves might have him sworn as 
their witness. The rule that a witness interested in the subject of the suit or 
in the record, is not competent to testify on the side of his interest, is not, un- 
der the commercial law, applicable to agents and factors, when offered to prove 
acts done within the scope of their employment. 1 Greenleaf on Evid. § 416. 
The allegation that this witness is unworthy of belief, comes with ill grace from 
the defendants, after having established him as a merchant, and passed him 
upon the public as honest and trust-worthy. 

But taking all his testimony to be true, it does not prove that the whole 
amount of the bill sued upon, or even the amount of the judgment obtained upon 
it, was invested in cotton shipped to the defendants; that witness says that he 
drew a bill on the defendants, in favor of the plaintiff, for the sum of $2000, 
dated January the 26th, 1843, payable one day after sight; also anorher bill in 
favor of McAlister, Watson § Co., on the said defendants, for the sum of $770 
15, dated the 25th of January, at sight; and that, said bills were drawn con- 
trary to instructions, the instructions of the defendants being to draw at ten days 
sight for any amount. Those two bills were protested, and on their return the 
witness included their amount in the bill now sued upon. He further states 
that the money received from the plaintiff for the two bills first protested, was 
used in the purchase of cotton for the benefit and account of the defendants ; 
that the cotton so purchased and paid for, was shipped to them, and sold by 
them, in New Orleans, and that he never has received the proceeds of it. 

This evidence would clearly establish the rights of the plaintiff to recover the 
sum of $2770 15; but no consideration is shown to have been given for the 
balance of the bill. It may be true that, if no suspicion attached to the posses- 
sion of the holder, the amount of the bill not being for an unreasonable sum, he 
could not be held responsible for the appropriation of its proceeds by the agent 
of the defendants; but there are circumstances which throw doubts upon his 
good faith. His admission that only $3265 11 were due on the bill, shows that 
for the balance no consideration had passed. The evidence adduced by him 
does not support his claim even to that amount, and under this state of facts he 
has claimed in his petition the whole amount of the bill as due him for advances 
made to Solomon Andrews, of which the defendants have received the benefit. 


The averment in his petition that all the bills purchased by him from Solomon 
Andrews, until the drawing of the one sued upon, were accepted and paid, is 
falsified by the evidence of the defendants. They have shown that he had pre- 
sented bills from Solomon Andrews for acceptance, bearing dates from the 23d 
of January, 1843, to the 31st of the same month inclusively, amounting together 
to the sum of $17,020, which were all protested and remained unpaid. One of 
those bills, for $4250, bears even date with the one sued upon, was presented 
for acceptance and for payment on the same days, and at the same time pro- 
tested. Solomon Andrews is shown to have been without means at that time, 
and if that bill was ever due it must be due stil], and yet the plaintiff does not 
claim it, and admits that the sum of $3265 11 will balance his accounts with 
Solomon Andrews. 

As the case is presented to us, there seems to be indirection and want of truth 
on both sides. Each of the parties alleges that the other has conspired with. 
Solomon Andrews to defraud him, and Solomon Andrews himself shows no un-. 
willingnesss to conspire with either or with both. In connexion with this part 
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ef the case, it is not a little remarkable that this notorious person, having estab- Barrton 

lished himself in business at Memphis in the beginning of the present year, 

tendered his services there to the defendants and also to the plaintiff, stating 

that he would not have thought of doing so, but for the belief that the renewal 

' ef their commercial relations with him might be made profitable to both. The 

‘ defendants had a direct interest in placing their connexion with Solomon An- 
drews on such a footing as would enable them to receive the profits and avoid 
the losses that might result from their transactions with him, and we have no 
doubt that such was their object in establishing the Natchez Agency, and in caus- 
ing their letters to that agency to be burnt as soon as they had been read. Their 
case is utterly devoid of equity. The interest of the plaintiff in assisting Solo- 
mon Andrews to defraud his brothers is not so apparent, and we incline to the 
belief that his conduct in these transactions may be satisfaetorily explained by 
some local usage with regard to advances on bills, which has not been shown. 
As the case now stands, it is difficult to apply to it the law of merchants, which 
we hold to be the law of honor. The issue presented by the pleadings and the 
arguments of counsel, is one of fraud rather than of commercial use; and we 
believe therefore that the ends of justice will be best answered, by remanding 
the case to have that issue tried before a jury. 

For the reasons assigned, it is ordered that the judgment be reversed, and 
the case remanded to be proceeded in according to law, with leave to both par- 
ties to amend, and directions to the court to cause a jury to be empanelled and 

sworn for the trial of it; the plaintiff and appellee paying the costs of this ap- 


peal. 




































Savut, Commissioner, ». LALAURIE. 


Where an agent has divested himself of all authority, by substituting another in his place, 
with the approbation of the principal, he cannot afterwards revive his extinct authority, and 
/ bind the principal without the consent of the latter. C. C. 2997, 2998, 2999. 


PPEAL from the Commercial Court of New Orleans, Watts, J. Rawle, 

for the plaintiff. LL. Janin, for the appellant. 
The judgment of the court was pronounced by is 
Suet, J. This suit is brought against Madame Lalaurie, as endorser of ; 

a note, dated at New Orleans, 28th December, 1843, at sixty days, made by the 

widow Poeyfarré to Madame Lalaurie’s order. The note is drawn by L. E. 

Forstali, as agent of Madame Poeyfarre, and endorsed by Placide Forstall, as 

agent of Madame Lalaurie. At maturity the note was protested, and notice 

was given to Placide Forstall, and to the defendant's son at New Olreans. The 

question presented is, the authority of P. Forstall to endorse the note. 

It appears that, in 1834, the defendant, being about to depart for France, : 

where she has ever since resided, gave a very full power of attorney, under 
) private signature, to Placide Forstall, in which she gives him the management 14 
of all her affairs in the State of Louisiana, and, among other special powers, e4 
the authority to make and endorse promissory notes in her name, draw, endorse * a 
. and accept bills of exchange, draw checks on banks, &c. The power contain- 
ed no authority of substitution. Forstall deposited this act in a notary’s office; 
51 
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and, in September, 1840, being “ about to leave the State,” delegated, by nota- 
rial act, to Auguste Delassus of New Orleans, all his powers, general and spe- 
cial, as agent of Madame Lalauriec under the original power, which is expressly 
referred to, authorizing Delassus to exercise all those powers during Forstali’s 
absence. Forstall then went to France, where he communicated to Madame 
Lalaurie the. appointment of Delassus. She approved it, and Delassus con- 
tinued to act solely as her agent, not only during Forstall’s absence, but after his 
return, and during a period of about three years, payiug her drafts, making col- 
lections and endorsing for her, until, in the year 1843, she ordered Janin to 
withdraw all her business from Delassus’ hands, and enclosed Janin blank pow- 
ers to be given to such agents as he might select. 

It appears that Delassus had discounted for Madame Lalaurie, a note of Ma- 
dame Poeyfarré’s, for some $5,000, and when it was about to mature, in order 
to enable the maker to pay this note, a new note was drawn by Madame Poey- 
farré, and endorsed by Delassus, as defendant’s agent. This note was for 
$5234 15 at one year, and was dated the 13th November, 1840. It was dis- 
counted by the Commercial Bank ; but whether this was done at the request of 
the drawer or endorser, and to whose credit the proceeds of discount were 
passed, does not appear. Delassus deposited with the bank a copy of the power 
of attorney, and of the substitution. ’ 

In July, 1841, Forstall passed another notarial act in favor of Delassus. In 
this act he refers to the notarial act of substitution, of Septemher, 1840; states 
that it was inserted in said act, by mistake, that Delassus should exercise the 
powers of the agency only during Forstall’s absence, since, in reality, the in- 
tention was to substitute Delassus irrevocably in the agency. He then pro- 
ceeds to substitute Delassus irrevocably ; authorizes him to act fully and with- 
out reservation for Madame Lalaurie ; and confirms all acts done by Delassus 
since his, Forstall’s, return, although the expressions of the former act were 
that Delassus should act in his absence. 

This new act appears to have been occasioned by the suggestion of the cash- 
ier of the bank, that Fsrséall’s power contained no power of substitution ; and, 
by a confusion of ideas, it seems to have been considered that this second nullity 
cured the first. It is proved that Forstall never, after the act of September, 
1840, transacted Madame Lalaurie’s affairs, nor ever attempted to sign for her, 
except upon the note now in suit; that Delassus, on the contrary, was known 
as the defendant’s agent, and was so known by the bank. It is not positively 
proved that the act of July, 1841, was exhibited to the bank ; but the inference 
from all the circumstances is irresistible that, the bank was acquainted with it. 
It is also certain that the defendant had ceased to consider Forstall as her agent. 


In December, 1841, the note endorsed by Delassus as agent fell due in the 
hands of the bank, and was renewed by a new note of Madame Poeyfarré, for 
$5000, at sixty days, also endorsed by Delassus, as agent. Renewals, with re- 
duction, were made from time to time, always with Delassus’ endorsement, as 
defendant’s agent, till at length the transaction reached the month of December, 
1843. When this renewal was about to be made, the bank asked that the en- 
dorsement should be made by Placide Forstall. ‘This was done; and the bank 
also, it seems, required on this occasion a new endorsement, to wit, that of For- 
stall, Roman & Co. 

It is not shown that the defendant ever had any knowledge, before the insti-" 
tution of this suit, of the present, or of any of the previous endorsements giver 
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confusion. 

It is evident that the acts of temporary and irrevocable substitution were of 
themselves not binding on the defendant. But her ratification cured the defect, 
and, within the scope of the agency, she was evideutly bound by the acts of 
Delassus. It is also evident that the irrevocable substitution executed by For- 
stall, together with the approbation of the principal, and the whole tenor of 
Forstall’s conduct during three years, created, as regards Madame Lalaurie, a 
complete abandonment and divestiture of all authority as her agent. The rela- 
tion of principal and agent, inter se, was extinct long before the endorsement of 
the present note. 

But it is said the bank is a third person, and is not bound by the relations, in- 
ter se, of Forstall and the defendant. This might be true, were there no notice. 
But the absence of notice is incompatible with the whole course of dealing of 
the bank, from the inception of this matter, in 1840, down to the date of the 
note now sued upon, being a period of three years. orstall, during all that 
time, neither with the bank nor the public, acted as the defendant’s agent, and 
Delassus alone represented her. Forstall having, with the manifest approba- 
tion of the defendant, entirely divested himself of all power, and withdrawn 
entirely from its exercise, and this being evidently known to the bank’s officers, 
the bank and Forséall could not, in contradiction of the previous course of deal- 
ing, and after the lapse of three years, by their own acts, unauthorized and 
unratified by the defendant, revive an extinct authority, ard bind the defendant 
as endorser. See Civil Code, arts. 2997, 2998, 2999. Pothier on Obligations, 
no. 80. Ibid, Contrat de Mandat, 114 et seg. no. 12]. 

It is therefore decreed that the judgment of the Commercial Court be re- 
versed ; and that there be judgment for the defendant, with costs in both courts. 





DEMOULIN v. ANGLAIRE et al. 


A party present at the time of trial may be required to answer instanter interrogatories on 
facts and articles, though then propounded for the first time, where the questions require no 
recourse to books or papers, and the answering of them cannot delay the trial. The party 
interrogated may require the questions to be propounded in writing, but cannot insist upon 
being sworn as an ordinary witness, subject to cross-examination. 


PPEAL from the Parish Court of New Orleans, Maurian, J.‘ Pepin, for 
the appellant. Le Gardeur and Grima, for the defendant Lafon. 
The judgment of the court was pronounced by 
Kure, J. The plaintiff has appealed from a judgment dismissing his demand 
as to one of the defendants. The questions which arise are presented in several 
bills of exception, taken to opinions of the judge on the trial of the cause in 
the court below. The conclusion at which we have arrived in relation to one 
of these, renders it unnecessary to consider the others. 
On the trial of the cause, La/on, one of the defendants, being personally pre- 
sent in court, the plaintiff moved that he be required to answer interrogatories, 
which were proposed in writing. The application was resisted on the ground 








to the Commercial Bank. It appears that she had constantly resided in France, SauL 
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that they came too late. The judge recognised the right of a party to require 
the answers of his adversary to interrogatories on facts and articles when they 

were appended to the petition, also the right to interrogate a party who was per- 

sonally present at the trial; but entertained doubts whether, in the latter event, 

the party interrogated was to be considered and sworn as a witness generally in 

the cause, subject to cross-examination, or should be required only to answer 

the written questions propounded. Counsel were unprepared at the time to 

remove these doubts, and the judge determined that, as interrogatories on facts 

and articles, they were presented too late. 

We think the judge erred. It is well settled that, if a party be personally 

‘present at the trial of his cause, he may be required to answer interrogatories 
on facts and articles instanter, when the questions are such as not te require a 
recourse to books or papers, and this whether the interrogatories be annexed to 
the original petition, or be then presented for the first time. 9 Rob. 323. 10 
La. 416. The party interrogated may insist, before he answers, that the 
questions be proposed in writing. If, however, this right be waived, and he be 
sworn generally in the cause, he testifies as an ordinary witness, and is subject to 
eross-examination. 1 Rob. 300. 

The case of Coco v. Lacour, 4 La. 511, relied on by the defendant, in no 
way conflicts with the rules established in the decisions justcited. In that case 
the party proposed to be interrogated was not present at the trial, and an order 
requiring him to answer would have delayed the cause. It was held that the 
trial was not, under those circumstances, to be postponed, without a sufficient 
reason shown by affidavit why the interrogatories were not presented sooner. 
The questions propounded to the defendant in the present instance were mate- 
rial, related to facts of which he must have been necessarily conversant, and no 
delay. could have occurred if he had been required to answer them. The 
plaintiff was entitled to the benefit of his answers, and the cause must be re- 
manded for the purpose of enabling him to obtain them. 

It is therefore ordered that so much of the judgment of the Parish Court as 
dismissed the plaintiff's demand against the defendant Tomy Lafon, be avoided 
and reversed, and that the cause be remanded for further proceedings, with in- 
structions to the judge to order the said defendant, La/on, to answer the inter- 
rogatories propounded to him by the plaintiff; the appellee paying the costs of 
this appeal. 





GARLAND v. HoumgEs. 


The claim of a steamboat captain for wages is not prescribed by the lapse of one year, under 
s-art..3499 of the Civil Code, where his employer is an absentee. 


.PPEAL from the Commercial Court of New Orleans, Watts, J. Byrne, 
for the plaintiff. Mount and Mott, for the appellant. 
The judgment of the court was pronounced by 
Rost, J.. The plaintiff, a resident of the city of New Orleans, obtained 
judgment. against the defendant, who resides in the State of Mississippi, for 
wages as captain of a steamboat, the property of the defendant. The services 
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were renderéd from the 14th of September, to the 14th of May, 1644, atid this eaueais 
action was commenced on the 27th of May, 1845, more than one year after thé meeuith* 


rendition of the services. The defendant filed, under art. 3499 of the Civil 
Code, a plea of prescription, which was disregarded by the court below, and hé 
appealed. 

We are of opinion there is no error in the judgment. The defendant, at the 
time he made the contract, resided in the State of Mississippi, and has contin- 
ued to reside there. The plaintiff, having found him in Louisiana temporarily, 
instituted this action, and arrested him. The prescription of one year does not 
apply to such a case. Prescription does not run against those who cannot pro- 
secute their claims. 7 La. p. 580. 

The judgment is, therefore, affirmed with costs. 





Same Case—APPLICATION For A RE-HEARING. 


Points of law not made in the original argument of a case, will not be noticed on an 4p 
plication for a re-hearing, where justice does not require it. 


Mount and Mott, for a re-hearing, contended that the maxim, Contra non vas 
lentem &c., cannot apply to the plaintiff’s case, as he might have caused & eu- 
rator ad hoc to be appointed and have sued. Civil Code, art. 57. C. P. art. 
116. 12 La. 606. 6 Rob. 147, 534. 15 La. 145. 19 La. 262. 1 Peters, 360. 

The judgment on the application for a re-hearing was delivered by 

Rost, J. The counsel for the defendant, in support of their application for 
a re-hearing, have favored us with a printed argument, in which they have at- 
tempted to show numerous errors in the judgment and opinion of the court. 
It is necessary to a proper understanding of the grounds upon which they rely, 
to revert to the facts of the case, and to the points made before us in the argu- 
ment. 

This was an action in which a citizen of Louisiana claimed from an absenteé 
a sum of money, for services rendered as captain of a steamboat running on thé 
Mississippi and Yazoo rivers, between two points situated in the State of Mis- 
sissippi, and belonging to that absentee. The answer of the defendant was & 
general denial, and the plea of prescription. The rendition and value of thé 
services was admitted by the defendant on the trial, and he relied on the naked 
plea of prescription, without making any showing by which his case could be 
taken out of the general rule in such cases made and provided. The court be- 
low disregarded the plea, under the maxim, Contra non valentem agereé non cur- 
rit prescriptio, and the decisions of the late Supreme Court in Morgan v. Ro- 
binson, 12 Mart. 75, and Guillet v. Erwin, 7 La. 580. Judgment was rendered 
against the defendant, and he appealed. 

On the appeal his counsel informed us that they relied exclusively on the pléa 
of prescription, and made the following points in support of that plea: 

* The plaintiff sues, 27th May, 1845, as captain of a steamboat, the défend- 
ant as sole owner, for wages due the 14th of May, 1844, more than 6né year 
before commencing his suit. 

* Werrely- upon art. 3499 of the Civil Code, which says that, for the payment 
of the freight of ships and other vessels, the wages of the officers, sailors and 
others of the crew, are prescribed by one year. 
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~ “The lex fori governs prescription. Union Co. v. Lobdell, 7 Mart. N. 8. 
108. Tyson v. McGill, 15 La. 145. 

“ The plaintiff is within art. 3499 of the Code. See Millaudon v. Martin, 
6 Rob. 535. The master of a merchant vessel or steamer is an officer withiu 
thé meaning of art. 3499 of the Civil Code, and his action for his wages is pre- 
scribed by one year.” 

Upon the issue thus made before us, we were of opinion that the law, as 
well as all the equity of the case, were with the plaintiff, and we affirmed the 
judgment. 

It is contended that the precedents upon which the decision rests are not ap- 
plicable to the case at bar, because they were redhibitory actions against non- 
residents, who temporarily resided here, and to whom, under art. 2512 of the 
Civil Code, the limitation of one year does not apply. This argument rests 
upon a misapprehension of facts. The decision in Morgan v. Robinson was 
made in 1822 under the old Civil Code, which did not contain the exception 
found in art. 2512 of the present Code. The court state that there was no ex- 
ception, and their opinion is not based upon legislative enactments: it is deduced 
from the consideration that the maxim, Contra non valentem agere non currit pre- 
seriptio, is an axiom, or first principle of natural law and justice, and therefore 
applicable to every system of jurisprudence wherein the contrary is not express- 
ly established by legislative power. The court go on to say that the express 
terms of limitation on the subject of prescription, ought not to be interpreted so 
as.to conflict with this universal maxim of justice. 

In Guillet v. Erwin, the court recognized the same doctrine, and so far as this 
case is concerned, nothing contrary to, or inconsistent with it, has since been 
expressly established by legislative power. 

The point is now made for the first time, that the plaintiff could act—that he 
might have caused a curator ad hoc to be appointed to the absentee ; and the 
views of the court in the case of Georges v. Fitzgerald, 12 La. 606, are cited 
in support of that position. The court there say: “ In the case of Guillet v. 
Erwin, it. was not urged that the plaintiff might have interrupted the prosecu- 
tion, by.a suit and the appointment of a curator ad hoc. The court did not 
notice this circumstance, which probably would have induced it to support the 
plea. . But admitting that the appointment of a curator ad hoc, and service of 
citation on him, are not needed for the interruption of prescription, they may be 
of great utility to a party, etc.” 

These views leave the question entirely open for further adjudication, and 
when it is properly placed before us, it will receive our prompt consideration ; 
but. it was not presented in this cause. This, and all the remaining points relied 
on for a re-hearing, were not made in the argument, and cannot be noticed now. 
It.is true we have power to grant, or order a ‘re-hearing, when justice, in our 
opinion, requires it; but this is far from being a proper case for the exercise of 
that discretion. 

The only question presented to us on the points made by the defendant's 
counsel was, whether the claim of a steamboat captain, residing in Louisiana, 
for wages, is prescribed by the lapse of one year, under art. 3499 of the Civil 
Code, when his employer is an absentee, and we have decided no other. 


Re-hearing refused. 
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Dvuret, Administrator, v. BotsBuanc et al. 


Continuous servitudes only can be considered as established by the disposition which an own- 
er has made of one part of his property in favor of another. C. C. 763. 

The administrator of a succession sold at auction two lots, with the buildings thereon, de- 
ascribed as having each thirty feet front, and as adjoining each other. One of the lots, the 
building on which covered the whole front, was farther described as sold, “ with the brick 
house uponit, and other dependencies.” The other lot, the building on which covered but a 
portion of the front, leaving a passage way, was described as sold “ with the. house and 
kitchen thereon.” Windows in the first house opened on this passage, and there was no 
access to its yard, but thrcugh the house itself, or this passage. Both houses were dwell- 
ings. Nomention was made of any servitude, either in the advertisement of sale, or by the 
auctioneer. The tenements were purchased by different persons. Held, that the servitude 
of lights and way being apparent, and necessary for the occupation and use of one of the 
dwellings, the purchaser of the lot on which they are established, must have known of their 
existence, and is bound to take the lot subject thereto. Aliter. were the purchaser ignorant 
of the servitudes, and they such as to render it probable that the purchaser would not have 
bought the property, had he known of their existence. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Benjamin 
and Micou for the plaintiff, cited Civ. Code, arts. 2010, 2535. Castera, for 
Boisblanc, cited 4 La. 312. 
Musson, for the appellant. The purchaser of immovable property on which 
a servitude is claimed by a third party, may suspend payment of the price 
until the seller has restored him to quiet possession. Civil Code, arts. 2535, 
2477, 2487, 2041. Code Nap. arts. 1653, 1626, 1636, 1184. Auctioneers. 
at judicial sales, are bound to disclose the servitudes existing on the immovables 
they offer for sale. Civil Code, arts. 2496, 2499, 2523, 2602, 762, 763, 764. 
Code Nap. arts. 1641, 1645, 691, 692, 693. 8 Mart. 704. 9 La. 129. 15 
La. 202. 17 La. 97. Apparent, interrupted servitudes cannot be established 
by destination du pére de famille. Civil Code, arts. 643, 644, 645, 762, 763, 
764, 765. Code Nap. arts. 637, 691, 692, 693, 694. Seethe commentaries 
of Lahaye and Teulet on all the articles cited from the Code Nap. and the au- 
thorities cited by them. Journal du Palais 1840, vol.1, p. 743. Ib. 11 June, 
1831. 8 Locré, p. 395. Favard de Langlade, Servitude, lib. 3, § 4, no. 3. 
3 Toullier, 457, &c. 1 Delvincourt 324, 376, 417. 2 Maleville. 144. 
The judgment of the court was pronounced by 
Eustis, C. J. The only questions in this case are of fact, as to the estab- 
lishment of certain servitudes between two tenements, which, at the sale of the 
effects of a succession by an administrator, were purchased by different persons. 
There was no designation of the servitudes in the advertisements which prece- 
ded the sale, nor was any declaration made of their existence by the auctioneer: 
The lots were described as having each thirty feet front French measure on 
Toulouse street, and as adjoining each other. The lot having a house on it, 
which covered the whole front of thirty feet, was purchased by one of the de- 
fendants, Boisblanc, and was described in the advertisement as offered for sale 
‘¢ with the brick house upon it and other dependences.” On the lot purchased 
by the defendant Rivereau, the house, constructed of brick between posts. 
covered twenty-six feet three inches of the front, leaving a passage of three 
feet nine inches between the two houses. It was described as sold with the 
house and kitchen built thereon. There were windows in the Boisblanc house 
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opening on the passage, and there are no means of access to the yard of Bois- 
blanc, except through the house or this passage. The house is a dwelling house, 
* and evidently intended and used for the ordinary purposes of a family. Both 
houses are of one story. The only servitudes which can, under any circum- 
stances, be held to be established in relation to these two estates, are those 
of way and of lights. Those attempted to be set up as to the well and privy, 
want the essential requisites of servitudes, and have not that permanence and 
earactére de perpetuité, which the law requires for their establishment. Civil 
Code, art. 763. 3 Toullier 615. 

The servitudes of way and of lights are appparent, and necessary for the 
occupation, and use as a dwelling house,of the property purchased by Boisblanc, 
and as such are of a permanent character, and can in no sense be said to have 
been concealed from Rivereau, the purchaser of the contiguous estate. The 
passage of three feet nine inches being thus charged with the servitudes of way 
and of lights, it is contended by the counsel of Rivereau that he is not bound to 
take his purchase ; but we think the law obliges him to complete it. If the ser- 
vitudes were of such a nature as would render it probable that he would not 
have purchased the estate had he known of their existence, and could we be- 
lieve that he was ignorant of them, a very different case would have been pre- 
sented. But these servitudes are visible and palpable, and, on examining the 
property, he must have seen them, and we have no reason to believe that he has 
been misled or deceived in relation to their existence. Merlin, Rep. verbo Ga- 
rantie, § 8. 

The judgment of the Parish Court is therefore reversed. and the defendants 
Boisblanc and Rivereau are hereby ordered forthwith to comply with the con- 
ditions of the adjudication; and it is hereby decreed that the servitudes of lights 
and of way, as described in the plan on file, be held to be established in favor of 
the property purchased by Boisblanc, and adversely to that purchased by the 
defendant Rivereau ; that the passage between the two tenements be extended 
three feet nine inches French measure beyond the rear line of the dwelling 
house of Boisblanc, so as to give an entrance in the rear to the proprietor, and 
that from thence the said Rivereau have the full measure of his lot, to wit, 
thirty feet French measure free from any servitude ; and, inasmuch as the terms 
of payment stipulated in the adjudication have expired, it is further decreed 
that the judgment be entered in favor of the plaintiff, against the defendant 
Boisblanc, for the sum of $2,850, with interest, to wit, on one-fourth of said 
sum from the 6th of December, 1844, at five per cent, and on the remaining in- 
stalments of one-fourth each, from their maturity at six, twelve, and eighteen 
months from said date, at eight per cent; and that judgment be entered in favor 
of the plaintiff against Rivereau, for the sum of $3,175, without interest, he 
not being in default, and not having taken possession; and that the plaintiff and 
the defendant Boisblanc each, pay one half the costs of the court below, and of 
this appeal. 





Ripeav v. Borner et al. 


‘The owner of certain slaves on whom an execution had been levied, heving refused to deliver 
them to the marshal, the latter sold them, announcing that the purchaser must assume the 
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risk of finding them. In an action by the purchaser against the owner, to recover the slaves, 
with damages for their detention; Held, that no evidence having been offered to show that 
the owner had been put in default before the institution of suit, she is responsible for their 
hire, as damages for her failure to deliver, only from the judicial demand. 


PPEAL from the District Court of the First District, Buchanan, J. 
David, for the appellant. Delavigne, Simon and Morphy, for the defend- 
ants. ‘The judgment of the court was pronounced by 

Kine, J. The plaintiff seeks in this action to recover from the defendants 
the possession of two slaves, which were adjudicated to him at a marshal’s sale, 
and damages for their illegal detention. He avers that the defendant, P. C. 
Bornet refused to deliver the slaves, after they were adjudicated to him, and 
placed them in the possession of the defendant Philippon, by whom they were 
concealed. On this allegation he claims $2 a day for each of the slaves, for the 
time during which he has been deprived of their use, and contends that the de- 
fendants have rendered themselves liable, each to a fine of $300, to the use of 
the parishes in which they respectively reside, which he prays they may be 
condemned to pay. There was a judgment in the lower court in favor of the 
defendants, from which the plaintiff has appealed. 

It appears that the marshal of the United States, acting under a writ of fiert 
facias, issued in the case of Lafleur v. Bornet, levied on several slaves, among 
which were the two, the possession of which is now claimed. The defendant 
Bornet refused to deliver the slaves to the officer, or to inform him where they 
were to be found. he marshal proceeded to sell them, announcing that they 
were not in his possession, and that the purchaser would take the risk of finding 
them. On these terms, the plaintiff became the purchaser at the second ex- 
posure, and gave his twelve-month’s bond for the price. Some months after the 
sale the slaves appear to have been in the possession of the defendant Philippon, 
who finding that they were advertised by the plaintiff in one of the city papers 
as runaways, immediately returned them to P. C. Bornet, from whom they had 
been received. The evidence shows no intention on her part to conceal, or har- 
bor the slaves, nor does her conduct, in reference to them, appear to have been 
otherwise reprehensible. 

The claim for $2 a day for each of the slaves, and for a fine of $300 to be im- 
posed upon each of the defendants, is based on two statutory provisions found 
in the black Code, which annex penalties to the offences of concealing slaves, 
receiving them on hire without the permission of the master, and harboring 
runaways. ‘There is no evidence in the record that the slaves in question were 
runaways, or that either of the defendants have offended against the provisions 
of these laws. The defendant P. C. Bornei, however, has tortiously deprived 
the plaintiff of the use of his slaves, and is answerable to him in damages. 
There is no evidence before us showing that she has been otherwise put in 
default than by the institution of this suit, and from that date only is she answer- 
able in damages for their non-delivery. 1 Mart. N. S. 574. 

The value of one of the slaves has been estimated at $10 per month, and the 
other at $3 per month. The cost of advertising and of recovering possession of 
them is shown to have been about $60. 

The plaintiff was permitted, on the 19th June, 1845, to bond the slaves in 
question, which had been sequestered in a suit then pending between the plain- 
tiff and Bornet, and from that time he appears to have had them in possession. 


The service of citation in the present suit was on the 26th March, 1845. The 
52 
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defendant thus detained the slaves two and three fourths months after being put 
in delay. 

The right of the plaintiff to recover, is further opposed on the ground that the 
marshal’s sale to him was null. in consequence of certain alleged informalities. 
In the suit of Bornet v. David,* lately decided, the defendant Bornet claimed 
and obtained a judgment for the twelve-month’s bond given by Rideau, the 
plaintiff, for the purchase of these slaves. This is a ratification of the marshal’s 
sale, which concludes her from questioning its validity. 

It is therefore ordered, that the judgment of the District Court be reversed. 
It is further decreed that the plaintiff be quieted in his possession of the slaves 
Aimée and Chouchoute, and that he recover of the defendant P. C. Bornet, 
$92 25 damages, the costs of suit in the court below, and one half the costs of 
this appeal. It is further ordered that the plaintiff’s demand against the de- 
fendant Philippon be rejected, and that he pay the costs of the suit agaiust her 
in the court below, and one half of the costs of this appeal. 





Murpock et al. v. CoLEMAN et al. 


Where plaintiff alleges that a bill of exchange drawn by a third person on a fourth, payable to 
plaintiff's order, but not endorsed by defendant, was received by plaintiff, from defendant, in 
discharge of a debt due by the latter, it must be considered a novation of the debt (C. C 
2185); and, in the event of the non-payment of the bill, defendant can only be made liable 
on proof of his knowledge, at the time of the transfer, of the worthlessness of the bill. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Eggleston, for the appellauts. There was no novation. Civ. Code, arts. 

2185, 2186, 2188. Cain v. Robert, 3 Mart. N.S.145. Mark v. Bowers, 4 N.S. 
95. 9La. 223. Turpin v. Creditors, 9 Mart. 562. Nolté v. Creditors, 6 Mart. 
N. S.176. Gleason v. Stevenson, 6 N.S. 568. 7 N. S.178. Baird v. Livingston. 
1 Rob, 184.. Howard v. Thomas, 3 La. 112. Story on Notes, ss. 104-105, 438. 
1 Wheaton’s Selwyn, ed. 1839, p. 74, note 23. The delivery of the bill, it be- 
ing worthless, was not a payment, Stedman v. Gooch, 4 Espinasse, N. P. C. 5. 
6 Term Rep. 52. 7 Term R. 64. 2 Campb. 515. Story on Notes, ss. 389, 
502. Ontario Bank v. Lightbody, 11 Wend. 9. 139 Ibid. 101. Markle v. 
Hatfield, 2 Johns, 455. 2 Hill's S. C. Rep. 509. 10 Vesey, 506. 

Mott, for the defendants. 

The judgment of the court was pronounced by 

Supe, J. The plaintiffs, merchants in Connecticut, had consigned to the 
defendants, a New Orleans house, certain merchandize for sale. The defend- 
ants having realized the proceeds in cash, the plaintiffs’ agent called on them at 
New. Orleans for a settlement, and received in discharge of the balance in favor 
of plaintifis a portion in cash, and the residue in a bill of Josiah G. Macy &; Co., 
tothe order of Murdock dy North, on Macy & Holdredge of New York, for $900, 
at.sixty days. The bill thus received by plaintiffs was accepted, but protested 
for non-payment, and the plaintiffs now claim its amount from the defendants. 


dunt - , : 





* This case, presenting only questions of fact, is not reported. 
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The case has been presented in different aspects by the original and supple- 
mental petitions. We will consider it in reference to the allegations of those 
petitions and the evidence in the cause, observing that to these discrepancies in 
the pleadings, and to the evidence, which in some respects goes beyond the 
pleadings, no exceptions have been taken by the defendants. 

I. In the original petition plaintiffs alleged the consignment, the indebtedness 
resulting from it, a part payment of the indebtedness in cash, and that the draft 
was given in discharge of the residue. They allege the protest of the draft; the 
insolvency of the drawers and drawees, at its maturity and since ; and ‘that, at 
the time said draft was given in discharge of said accounts, Coleman & Simms 
knew of the inability of the drawers to pay the same, or might have known it 
by diligent inquiry, notwithstanding which they delivered the draft to peti- 
tioners."’ Now under these allegations it is expressly admitted that, the draft 
was received in discharge, and the original indebtedness was consequently nova- 
ted (Civil Code, art. 2185); and the defendants could only be held liable on 
proof of knowledge by them of the worthlessness of the draft. Such know- 
ledge has not been proved. It is satisfactorily shown, on the contrary, that the 
bills of Macy & Co. on the New York house, were taken for large amounts by 
bill dealers down to a later period than the date of the transfer of this draft; 
that the partner who drew the bill did not then anticipate the stoppage of the 
New York house; and that the defendants had no reuson to anticipate their 
failure, which took place about two months after the bill was accepted. On the 
above grounds then, the defendants are not liable. 


II. By a supplemental petition the averments of the original petition are 
modified, and the charge of liability assumes partially a new form. The plain- 
tiffs there say that, at the time the draft mentioned in the original petition was 
delivered to liquidate the account, Coleman & Simms desired their agent to take 
the draft, which he agreed to do if the parties to the same were solvent, they 
stating to the agent that the draft was good, and that the parties thereto were 
solvent ; that they took the draft on the faith of these representations; and that 
in fact the parties were insolvent, the draft valueless, and that the defendants 
knew it. 

So far as concerns any knowledge of the defendants as alleged, we have seen 
that it is not made out by the evidence. As to the alleged representations of 
the defendants, and the allegations that the account was thus settled at the re- 
quest of the defendants, the testimony of the agent of plaintiffs is relied upon. 
If this testimony stood alone, a case would have been made out which might 
have fixed a liability upon the defendants, subject to the further enquiry, 
whether it was discharged by the delay in giving notice of protest But the 
testimony offered by the defendants, the other attendant circumstances, and the 
pleadings in this cause, militate against the agent's account of the transaction. 
The bill was not endorsed by defendants, bnt was drawn directly to plaintiffs’ 
order, and they were credited with the discount of one and three quarters per 
cent. Itis deposed that the account was settled by bill, for the convenience of 
plaintiffs, and for the sake of the profit to them in exchange; and that Coleman 
& Simms paid for the bill in cash two or three days after they got it for plaintiffs’ 
agent. Though the bill was protested on the 22d May, 1845, the plaintiffs did 
hot write to the defendants till the 12th June, 1845, when they acknowledge 
that the draft was taken in part payment, tell the defendants that they look to 
them for payment, but allege no reason for defendants liability but the dishonor 
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. and failure of the parties to the bill. So far from suggesting that the defendants 
knew the parties to be in failing circumstances, they expressly say in this letter : 
‘You were probably deceived, as the house was in better credit in New 8 
than in New York. It was well understood here that they were weak and in 
failing circumstances, before that date.” It is also to be observed that, in the 
original petition there was no allegation of frauduleat or erroneous representa- 
tions. 

The judge of the court below was of opinion that no liability was established, 
and, after a caroful consideration of the whole case, we do not think there was 
error in his decree. Judgment affirmed. 
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In THE MaTTer or THE OrEeninG or Rosin STREET. 


Where an ordinance of the Council of the Second Municipality of New Orleans has been re- 
turned by the mayor of the city with objections, the concurrence of two-thirds of the mem- 
bers of the Council present at the meeting at which the mayor's objections are first brought 
to the notice of the Council, is necessary to give it the force of law. Stat. 17 February, 
1805, s. 6. The question of persisting in the ordinance, must be determined then ; it can- 
not be adjourned to a subsequent meeting. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

Durant, for the appellants. The words “ then present in the said Council,” 
in the 6th sec. of the stat. of 17 Feb. 1805, incorporating the city of New Or- 
leans, refer only to the time of the final discussion of the objections of the may- 
or, and mean only that two-thirds of the members must then concur, to give an 
ordinance the force of law, notwithstanding the veto of the mayor. 

Schmidt, contra. 

The judgment of the court was pronounced by 

Rost, J. The Second Municipality applied to th. Parish Court for the ap- 
pointment of commissioners to assess the expenses, Xc., of the opening of 
Robin street, which opening had been decreed by the Council of the Municipa- 
lity-at the request of certain property holders. The Parish Court granted the 
request, and appointed commissioners. 

At this state of the cause, Charles Genois intervened, and opposed all further 
proceedings, averring that, as a corporator, and owner of land having about 600 
feet front on Robin street, situated in the immediate vicinity of the contemplated 
improvement, to which, if carried into effect, he would have to contribute, he 
was interested in opposing the attempt to open said street. He did accordingly 
oppose it for various reasons, among which are the following : 

1st. The mayor, whose concurrence is indispensable in such cases, has not 
sanctioned the opening of Robin street. 

2d. The Council: persisted in the ordinance, notwithstanding the objec- 
tions of the mayor, not in the session immediately following the. return of those 
objections, but in a subsequent session, which is illegal and contrary to the true 
intent of the law. 

The Council of the Municipality excepted to this opposition, on the ground 
that Genois, having neither been cited nor assessed, had no right to oppose the 
proceedings. This exception having been overruled, an answer was filed deny- 
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ing all the allegations contained in the opposition. After hearing, the Parish yirrer or 
THE OPEXING 


Court sustained the opposition, and the Municipality have appealed. 

‘The exception of the Municipality was properly overruled. The admission 
that Charles Genois is a proprietor, as he alleges in his petition, is sufficient to 
entitle him to the remedy he has resorted to, under a fair intendment of the law 
of intervention. 

It is in evidence that, in the sitting of the Council of the 3d of December, 
1844, when the ordinance passed, on the 26th of November preceding for the 
opening of Robin street, was returned by the mayor with his objections in writ- 
ing, there were ten members of the Council present, the whole number being 
twelve. From the votes given on that occasion, it is evident that only six were 
in favor of persisting, notwithstanding the mayor’s veto, and four were against 
it ; therefore the requisite number to carry the question, to wit, two-thirds, 
were not present. A motion was then made by a member in favor of persist- 
ing, to postpone the motion to persist to another sitting, which motion was pass- 
ed by the same six members, notwithstanding the opposition of the recorder, 
and his declaration that it was not in order. In the next sitting, to wit, on the 
10th of December, the motion to persist was passed, the six members who were 
in favor of it originally, having been re-inforced by two more members. 

It is provided by law that, if the mayor should disapprove an ordinance of the 
City Council, he shall, within five days, return the same to the Council, with his 
objections in writing, ‘and if two-thirds of the members then present in the said 
Council shall agree to the said ordinance, notwithstanding such objections, then, 
but not otherwise, the said ordinance shall have the force of law,” &c. The 
Parish Court was of opinion that it must reasonably be supposed that the legis- 
lature meant something, and had an object, in using the words * then present;” 
and that unless their meaning was that, two-thirds of the members present at 
the time the mayor's objections first came before the Council should concur in 
persisting, the mayor’s objections should be sustained, it is impossible to give 
effect to those words. We concur in this construction of the law, and are of 
opinion that the opposition was properly sustained. 


Judgment affirmed. 


Ex Parte MIrTcHELL. 


No appeal will lie from a judgment remanding a prisoner, who had applied by habeas corpus 
for a discharge. Such a judgment is not a final one. 

The provision of art. 63 of the constitution which declares that, the Supreme Court “ shall 
have appellate jurisdiction only in criminal cases on questions of law alone, whenever 
the panishment of death or hard labor may be inflicted, or when a fine exceeding three 
hundred dollars is actually imposed,” confers on the Supreme Court power to revise, after 
final judgment, questions of law arising in prosecutions by indictment or information, but 
does not authorize appeals from decisions made on questions growing out of preliminary 
proceedings. 


PPEAL from the First District Court of New Orleans, Preston, J. Ro- 
A selius, for the appellant. Elmore, Attorney General, for the State. The 
judgment of the court was pronounced by 

‘Kine, J. Robert Mitchell, while confined in the jail of New Orleans, ap- 


or 


. 
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plied to the judge of the First District Court. for a habeas corpus, alleging that 
his confinement was illegal, on several grounds stated in his application. After 
a hearing he was remanded by the judge, and from the order remanding him he 
has:appealed. _The Attorney General has moved to dismiss the appeal, on the 
ground that this court is without jurisdiction of the cause. 

The 63d article of the constitution confers appellate jurisdiction on this court, 
* in criminal cases on questions of law alone, whenever the punishment of death 
or hard.labor may be inflicted, or when a fine exceeding $300 is actually impos- 
ed.” The framers of the constitution obviously intended by this clause, to grant 
to.this tribunal power to revise questions of law which arise in prosecutions by 
indictment or information, after a final judgment, and not to allow appeals from 
decisions made on questions arising in preliminary proceedings 

A judgment rendered on an application for a habeas corpus, can in no sense be 
considered a final judgment. It does not decide allthe matters in controversy 
between the State and the accused, but is in the nature of an interlocutory or- 
der, the tendency of which is not to work an irreparable injury to the prisoner. 
If the language of this article had left the intention of its framers in doubt, that 
doubt would be removed by reference to the 67th article, which gives to this 
court, and to each of its judges, ‘‘ the power to issue writs of habeas corpus, at 
the instance of all persons in actual custody under process, in all cases in which 
they may have appellate jurisdiction.” This grant of original power precludes 
the idea of the exercise of an appellate jurisdiction in relation to the same sub- 
ject. Appeal dismissed. 





GitmMorE et al. v. BRENHAM et al. 


An appeal will be dismissed only where the appellee shows himself clearly entitled to that 
relief. In cases of doubt, the interpretation will be liberal in favor of the appellant. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
Mott, Prentiss and Finney, for the plaintiffs. G. B. Duncan and Roselius, 
for the appellant. 
The judgment of the court was pronounced by 
Surpe.r, J. In this case the appellees move to dismiss the appeal of John 
H. James, on the ground that a previous appeal was taken in the same case, 
which the appellant is to be considered as having abandoned by not filing in due 
season the transcript of appeal, and thereby having precluded himself from a 
second appeal, pursuant to articles 589 and 594 of the Code of Practice. For 
& proper understanding of the case it is necessary to set forth in detail the 
nature of the proceedings had in relation to this, and ten other causes, in which 
James, the appellant, was interested; which facts we have ascertained bya care- 
ful examination of the records in this and the other cases, and of the original 
records and minutes of the Commercial Court, which, in consequence of the 
confusion which has arisen in this matter, and also of an application by the 
appellees for a certiorari, we have caused to be brought before us in the 
originals. 
It appears that eleven suits were instituted in the Commercial Court, about 
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the same time, by various plaintiffs, by the same attorneys against the same de- 


fendants, of which cases that now before us is one. In each of these suits John 
H. James filed a third opposition. In each the third opposition was in the same 
terms, and to the same effect. To each third opposition an exception was filed 
in each case. The nature of the excéptions in each case was identical. Thus 
the same questions of law and fact were, so far as the third oppositions and ex- 
ceptions were concerned, presented in each cause. 

Under these circumstances, and manifestly for the purpose of saving the loss 
of time and the expense which would have attended a separate hearing, all the 
exceptions were heard together. On the minutes of the Commercial Court the 
titles of all the cases are written down, and included in a bracket, opposite to 
which is written these words: “‘ The exceplion to the third opposition of J. H. 
James, filed in these cases, came on this day for trial before the court. Mott and 
Kane, for plaintiffs. L.C.,and G. B. Duncan and C. Roselius, for third oppo- 
nent. After hearing counsel the court took the same under consideration.” It 
is thus manifest that, for the purpose of this hearing in the court below, the 
parties had agreed to a joint hearing there, and that the decree in one case 
should be decisive there of ull. When the judge gave his reasons for judgment, 
he gave them, and they were filed, in one case only, that of Hefferman; but 
separate decrees were entered in each, with a reference on each record to the 
reasons assigned in the one case. 

The judgments being identical in their terms, and being all against James, he 
filed in the record of the suit of Hefferman v. Brenham et al., a petition of appeal. 
The form and manner of this petition were evidently dictated by the belief that, 
there was an agreement of counsel to argue the exception in this court at one 
hearing. as had been done in the court below, and that all the cases should 
share the fate of the case of Hefferman. Accordingly the petitioner puts at the 
head of his petition, thus filed in Hefferman’s case only, a list of eleven cases, 
with their titles and numbers, and then sets forth that in each of the above 
cases, upon third opposition and exception thereto, decrees had been rendered 
in which there was error to his prejudice: ‘* Wherefore, inasmuch as the said 
oppositions in each of the said cases, together with each answer and each 
judgment, are in the same words and figures respectively, and each party to the 
said several oppositions hath the same interest in the final decision of the same, 
he prays to be allowed to appeal from the judgments rendered in the said above 
recited cases, and that the parties plaintiffs in the several above recited cases, but 
defendants in said third oppositions, be severally cited to appear, and answer this 
petition and appeal.”” Upon this petition, thus filed in the record of Hefferman’s 
case alone, was indorsed and signed by the judge the following order: ** An ap- 
peal is allowed in this case according to Jaw, returaable in the Supreme Court 
on the first Monday of March next, on the appellant’s giving bond with good and 
solvent security, in the sum of $100, in favor of each of the plaintiffs mentioned 
in the petition of appeal, with condition as the law directs ; and let the appellees 
named in said petition be cited to answer the same.” Signed, Jan. 24, 1846. 


An appeal bond was filed in Hefferman’s case only, of the following tenor: 

“Know all men by these presents that we John H. James and Charles A. Sheafe, 
are held and firmly bound unto Charles Hefferman, Messrs. Gilmore §- Hender- 
son, Lillard, Mosby & Co., Conrey §& Co., Stanton & Co., Miller & Baldwin, 
Thomas Londensliker, D’ Aquin & Brothers, Crutchler § McRaven, John T. Yor; 
and William B. Richardson, jointly and severally, and to each of them severally, 
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their and each of their executors, administrators and assigns, in the sum of 
$100, and to each of them respectively in the sum of $100, for the payment 
whereof we bind ourselves, our heirs, executors and administrators firmly by 
these presents. Sealed with our seals, and dated in the city of New Orleans, 
on the 24th day of January, in the year of our Lord one thousand eight hundred 
and forty-six. Whereas the above bounden John H. James this day filed a peti- 
tion of appeal from a final judgment rendered him against on his third oppositions, 
filed in eleven suits in favor of the aforesaid obligees v. C. J. Brenham § Steam- 
boat Ambassador, and numbered 7484, 7504, 7505, 7506, 7507, 7508, 7509, 
7510, 7511, 7512, 7513, on the docket of the Commercial Court of New Orleans, 
in the State of Louisiana, on the 10th day of January, 1846. Now the condi- 
tion of the above obligation is such that, the above bound John H. James shall 

_ prosecute his appeal. and shall satisfy whatever judgment may be rendered 
against him, or that the same shall be satisfied by the proceeds of the sale of his 
estate, real or personal, if he be cast in the appeal; otherwise that the said 

Charles H. Sheafe, his surety, shall be liable in his place. 















































(Signed) Joun H. James, [L. S8.] 
by Jas. Janrus James. 
Signed sealed and delivered (Signed) Cuas. H. Suearr, [L. 8.] 


in the presence of 


(Signed) Cuas. F. Hozey. ; 
Filed 24th January, 1846. 


(Signed) Ep. Garpere, Clk.” 

In March, 1846, the record of appeal in the case of Hefferman was filed in 
this court; citations of appeal in the other suits were also issued by the clerk 
and served; and sheriffs returns were made and filed in this court. The case 
of Hefferman was set for trial in this court, argued by the same counsel for 
James who argued at a simultaneous hearing the exceptions in the eleven cases 
in the court below, and a decree of this court was rendered in Hefferman’s case. 
Thereupon the counsel of James, acting, as we are justified in supposing, in 
good faith, and upon the belief that there was an understanding that the decree 
in one case was to govern all, on the 3d of June, 1846, moved this court and 
obtained an entry of a like decree in the other ten cases, by order, in the fol- 
lowing words: 
**Charles Hefferman, Appellee, ? 4 

” Uv. + 6109. 4 
Brenham & James. : 
J. H. James, third Opponent and Appellant. 

** It appearing from the inspection of the record in this case, that the plaintiffs 

in the following entitled suits, to wit, Gilmore §- Henderson v. Brenham et al., 
No. 7504—Lillard, Mosby § Co. v. Same, No. 7505—Conrey §& Co. v. Same, iT 
No. 7506—Stanton & Co. v. Same, No. 7507—Miller & Baldwin v. Same, No. : 
7508— Thos. Londensliker v. Same, No. 7509—D’ Aquin & Brothers v. Same, 
No. 7510—Crutchler §: Mc Raven v. Same, No. 7511—Jno. T. Yoe v. Same, No. 
7512, and W. H. Richardson v. Same No. 7513, were made parties to this 
appeal, and were duly cited to answer the same, and that the facts are precisely 
the same in each of said cases, the same judgment will be rendered in each of 
them. It is therefore ordered, adjudged, and decreed, that in each of said 
causes the judgment of the Commercial Court be avoided and reversed, and 
that this cause be remanded for further proceedings, the appellee paying the 
costs of this appeal.” 
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These ten decrees, on a subsequent application of the opposite counsel, the G@itione 
court ordered to be rescinded, by an order in the following words : : Basal” 
« Charles Hefferman, rege 

6109. 


v. 
Brenham & James. 
J. H. James, Third Opponent. 
‘In this cause the plaintiffs in the following entitled suits, to wit, Gilmore & 
Henderson v. Brenham et al.—Lillard, Mosby & Co. v. Same—Conrey & Co. v. 
Same—Stanton & Co. v. Same—Miller & Baldwin v. Same—Thos. Londen- 
sliker v. Same—D’ Aquin & Bros. v. Same—Crutchler § McRavenv. Same— 
Jno. T. Yoe v. Same, and W. B. Richardson v. Same, were made parties to this 
appeal, and decrees were entered by the court in error, supposing that said 
parties and their counsel had consented that, the claims of said parties should be 
determined by the judgment of this court on the appeal in this case. It is 
ordered that the decrees rendered in said cases on the 3d of June inst. be set as * 
aside.” 
The appellees then obtained, as to each of the ten cases, a certificate from 
the clerk of this court that no record had been filed, which certificates they filed 
in the respective cases in the court below. Subsequently, in June, 1846, James 
filed a petition of appeal in this case, of which case the transcript has been filed, 
and which appeal the appellées now move to dismiss. 
All this confusion and difficulty, and the serious loss of the time of this court, 
which belongs to the public and which would be abundantly occupied by the 
consideration of cases on the merits, would have been avoided, if counsel 
had entered into a written agreement, instead of relying upon mere verbal 
understandings, which are generally loose and uncertain, and of which the 
respective parties may, without a breach of good faith on either side, entertain 
a different apprehension. As there is no such agreement before us, we must 
look to the records alone ; and, after a laborious and critical examination of all 
that appears of record, we have come to the conclusion that the order of appeal 
of January 24th, 1846, was, in the absence of any agreement of record to ex- 
' plain and control it, by its terms and legal effect an order of appeal in one case, 
3 and legally binding the appellees in that one case only. It follows that there is 
no lawful order of appeal in the case now under consideration, except the order 
: of appeal granted on the 18th June, 1846, by virtue of which order the case is 
| now before us, and that until said order, and the proceedings had under it, the * 
jurisdiction ofthis court over this cause never attached. 
In conclusion we take this occasion to remark that, as this court is one of last 
resort, and affords to litigants, except in a very limited class of cases, the last and 
only opportunity for relief from the decrees of the courts of inferior jurisdiction, 
and as the legislature by the act of 1839 has manifested a like liberal policy, we 
will always expect an appellee who moves for the dismissal of an appeal to bring 
himself clearly within the legal rules with regard to dismissal, which in cases of 
doubt we shall deem it our duty to interpret liberally in favor of the appellant. 
For the reasons above assigned the motion to dismiss the appeal is refused, 
the appellees to pay the costs of said motion.* 





Sain 
“ta eatin 











* Similar judgments were rendered at the same time, on applications to dismiss appeals 
taken by James from judgments rendered in the cases of Richardson, of Crutchler et al., of 
Miller et al., of Londensljker, and of D’ Aqusn, brothers, against the same defendants. 
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Tue Crey.. Bae or New Oreans v. Bangs et al, 


‘Where in an action, on an unconditional obligation for the payment of a specific sum of mo- 
ney, against a party who had been discharged as a bankrupt under the act of Congressof 
19 August, 1841, the discharge is impeached on the ground of fraud, the defendant can only 
entitle himself toa trial by jury, by making the affidavit prescribed by sect. 24 of the stat. 

_ of the 20 August, 1939. 


PPEAL from the District Court of the First District, Buchanan, J. Wilde, 
Lockett and Micou, for the plaintiffs. Cohen and L. Pierce, for the appel- 
lant. The judgment of the court was pronounced by 
_ Eustis, C.J. This suit, as now before us on the appeal, is pending between 
the plaintiffs and Thomas Banks and his wife, and was instituted on a bond, or 
obligation, made by the defendants, on the 30th of June, 1837, for the sum of 
$55,000. It was given in consideration of a loan made by the plaintiffs to the 
defendants, and bore a mortgage on property in the city known as Banks’ Ar- 
cade. The prayer of the petitioners was, that the parties be condemned to pay, 
#h solido, the amount of the bond, and interest until paid, with a special mort- 
gage on the property.* There was judgment in favor of the plaintiffs for the 
debt and interest, but without any reference to the property mortgaged. The 
defendant Banks has appealed. There were other parties originally made in 
this suit, but as the plaintiffs have discontinued as to them, and there is no con- 
nection between them and the matters in issue between the plaintiffs and the 
appellant, it is not necessary to noticethem. Banks had obtained his discharge 
and certificate under the bankrupt act of 1841, and the plaintiffs gave notice in 
_their petition that, if his certificate should be pleaded in bar of this action, it 
would be impeached by them on certain grounds of fraud and wilful conceal- 
ment of property on his part, which were specifically set forth. The fourth 
section of the late bankrupt act, provides for the pleading of the discharge and 
certificate in any court of judicature, and that it shall be conclusive evidence of 
itself in favor of the bankrupt, unless impeached for some fraud, or wilful con- 
cealment of property, or rights of property, contrary to the provisions of the 
act,on prior reasonable notice specifying such fraud, &c. U.S. Statutes at 
Large, vol. 5, p. 444. The frauds alleged to have been committed by the bank- 
rupt, which the district judge considered as proved, invalidate his discharge and 
certificate under the bankrupt act. Concurring with him in the opinion he has 
given as to their character, and also as to the obligations of his co-defendant, Mrs. 
Banks, it is unnecessary to bring before the public the disgusting details of the 
turpitude of this bankrupt which the record presents, or to mention any other 
reasons for our conclusions than those given by the district judge for his. 

A bill of exceptions was taken to the decision of the court below in refusing 
to the defendants a trial by jury, which they had prayed for ina supplemental 
answer. The judge refused to the defendants a jury, on the ground that the 
affidavit made in order to obtain it did not conform to the requisites of the act 
of March 20th, 1839. The 24th section of that act provides that, suits against 
the parties to promissory notes and bills of exchange, and generally those 
brought on unconditional obligations to pay a specific sum of money, shall be 





“* Banks pleaded hia discharge under the act of Congress of 19 August, 1841. 
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tried without a jury, unless the defendant shall, under oath, deny his signatafe 
to the instrument, or make oath of a defence on the ground of error, fraud, fai- 
lure or want of consideration, or of a plea of compensation or reconvention. 
The affidavit of the defendant was to his discharge under the bankrupt act, and 
denied the charges of fraud and concealment of property as made in the petition. 

That this is a suit on one of those instruments included in this section cannot 
be questioned, and that the defence set up in this case is not one of the except- 
ed cases is equally evident. The trial by jury in criminal cases is guarantied by 
the constitution; in civil cases it rests with the legislature alone, and they have 
provided that certain classes of cases shall be tried without the intervention of 
juries. The notice which the plaintiffs gave in their petition that they would im- 
peach the defence of the defendant if made, does not change the character of the 
suit. It is still a suit upon the instrument, and the defence is not one of those 
on which the defendant has a right by law to atrial by jury. We think the 
judge did not err in refusing the defendant’s application. 

There are cases in which judges seek the assistance of juries in determining 
questions upon which they cannot themselves come to satisfactory conclusions; 
but this is not one of them. Of the correctness of the decision of the court 
below on the merits, ashadow of doubt does not exist. 


Judgment affirmed. 





KERNION et al. v. Hruus et al. 


The usage and practice under a statate may be resorted to in case of doubtful meaning, as a 
means for ascertaining the intention of the law-maker. 

Under the statutes of 20th March, 1816, 6th March, 1818, and 6th March, 1819, regulating the 
inspection of tobacco in New Orleans, it is the duty of the inspectors to furnish samples, 
properly labelled, of every hogshead of tobacco inspected by them; and for doing so, they 
can make no charge beyond the amount allowed by the 1st section of the act of 1819, for 
each hogshead inspected by them. 

Where one, compelled to employ a public officer, to avoid delay in his business, promises to 
pay an extra-charge demanded for certain services, but accompanies the promise with a 
declaration that he does not acknowledge the legality of the charge and will immediately 
sue to recover back the amount, the promise is not binding, and changes in no respect the 
rights of the parties. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 

G. B. Duncan, for the appellants. The laws on the subject of the ir- 
spection of tobacco do not require that the inspectors shall make samples. 
Bullard & Curry’s Dig. 508-10. The amount claimed is not for services “ un- 
der color of office,” but for extra-labor rendered by the plaintiffs as individuals. 
See Hills v. Kernion, 7 Rob. 522. 

R. H. Chinn, on the same side. 

H. H. Strawbridge, for the defendants. The services for which the extra- 
charge claimed by the plaintiffs was made, was part of the duty of inspection. 
Usage under the law establishes this. Civ. Code, arts. 195, 1960, 1961. Hal- 
sey v. Brown, 3 Day, 346. Consuetudo est altera lex. 4 Coke, 21. 

The judgment of the court was pronounced by 

Suet, J. This is a suit brought by six individuals, who formerly held the 
office of tobacco inspectors in New Orleans, to recover from the defendants, 
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commission merchants, the sum of $1310, as a compensation for making, tying 
up, and labelling samples of certain hogsheads of tobacco, inspected by them in 
their official capacity. The charge for the particular services above stated. and 
which were rendered in the years 1842 and 1843, being at the rate of forty cents 
per hogshead, being an extra charge beyond the sixty cents, the inspection fees 
allowed by statute. The claim is resisted on the ground that, under the inspec- 
tion laws, the inspectors were authorized to receive for the inspection of tobac- 
‘co, “ sixty cents and no more,” and that sampling and labelling are included in 
the duty of inspection. The plaintiffs, on the other hand, contending that it is 
an extra service, not comprehended in their official duty. 

The statutes regulating the inspection of tobacco, were passed in the years 
1816, 1818 and 1819. The amount of charge and the duties prescribed were 
somewhat changed from time to time by these statutes, but in none of them is 
the specific duty of sampling and labelling enumerated. Hence the origin of 
this controversy. Much testimony was taken as to the mode in which the duty 
of inspection was performed, and compensation paid, during a long series of 
years. From this testimony, which is given by respectable individuals who had 
been engaged for a long time in the tobacco trade in this city, and also in the 
States of Virginia and Kentucky, it appears that, during a long series of years 
previous to the year 1836, it was the practice in New Orleans for tobacco in- 
spectors to furnish samples without any extra charge ; and this service was con- 
sidered as embraced within the duty of tobacco inspection. The witnesses also 
stated that in Virginia, a tobacco growing State, sampling formed part of the 
process and duty of inspection, and was performed without extra charge, al- 
though not expressly required by statute ; and such also was the uniform usage 
in Kentucky. This testimony is, in our opinion, entitled to great consideration. 


The object of the inspection laws was to promote the interests of commerce, 
by preventing frauds, by enabling purchasers by official information to judge of 
the kind and quality of the article, and by facilitating sales. This object was 
well worthy of legislative attention, in a State whose capital is a commercial 
dépét for the important and daily increasing commerce of the great valley of 
the Mississippi and its tributaries. Such being the motive of the law-giver, it 
is our duty so to interpret these statutes as to give them their entire effect, so 
far as we can do so without violating their language ; and in this duty of inter- 
pretation we may with great propriety resort to the usage and practice under 
these statutes. Si de interpretatione legis queratur, in primis inspiciendum est, 
quo jure civitas retro in ejusmodi casibus usa fuisset ; optima enim est legum in- 
terpres consuetudo. L. 37, ff de Legibus. Domat, lib. 1, sect.2,§ 19. This 
rule of the Roman law, founded on manifest good sense, has commended itself 
to, and become a part of the jurisprudence of every country. The rules of in- 
terpreting statutes are necessarily in many respects analagous to those adopted 
in the construction of contracts, and our Code expressly declares that the obli- 
gation of contracts extends not only to what is expressly stipulated, but also to 
every thing that by law, equity, or custom, is considered as incidental to the par- 
‘ticular contract, or necessary to carry it into effect. Art. 1897. 

"In addition to the above consideration, there is an expression in the statute 
which is pregnant with much meaning. The Jaw in defining the fees of inspec- 
‘tors says, they shall receive sixty cents and no more. Now if, under a fair in- 
terpretation of the law with reference to all its parts, it could be said that-sam- 
pling.is not required, still the words “no more” might well be considered as an 





‘inhibition upon inspectors to take more even for services not prescribed. The 
argument that the charge is made, not by the inspector in his official capacity for 
official services, but by the individual in his individual capacity for individual ser- 
vices, is specious, but involves an unsafe doctrine. It seems to us very danger- 
ous, when a law prescribes for the public officer certain fees and no more, to 
draw distinctions between the individual and the public officer, except, at any 
rate, when such a distinction is indispensable to do justice between the parties, 
by reason of services which it is clearly impossible to class as official, and where 
his public character has given the claimant no advantage over the citizen in 
making the-bargain. 

It is said that the inspectors notified the defendants that they would give 
samples if required, but that they would make a charge for it, and that the de- 
fendants required the plaintiffs to do so, and said they would pay the extra 
charge. This is true; but at the same time it is evident that- the defendants, 
who were compelled by law to employ the plaintiffs to inspect their tobacco, did 
this in order not to be delayed in their business, and they coupled with the pro- 
mise to pay the extra charge the express declaration that, they did not recognise 
its legality, and would immediately bring suit to recover it back. Now, under 
such circumstances, the promise was not binding, and in nowise changed the 
legal position of the parties ; for, if the plaintiffs had no right, as we have seen, 
to make the extra charge, the promise was without a lawful consideration, and 
was in fact against public policy. Judgment affirmed. 





Sieur v. Luoyp. 


Where a lessor prays for a judgment for rent due and to become due, and for a dissolution of 
the lease, and the defendant acquiesces in the prayer for a dissolution, and there is judg- 
ment accordingly, the latter cannot be condemned to pay rent coming due after the disso- 
lution of the-contract. The prayer for a dissolution of the lease, and the judgment render- 
ed in pursuance of it, deprived the lessor of the right to hold the lessee liable for rent which 
might have subsequently accrued. 

Under the Civil Code of this State, where a lease is dissolved on account of the fault of the 
lessee, the latteris bound to pay rent until the thing is again leased, only in the case of loss 
sustained by the lessor in consequence of the lessee’s “ having made another use_of the 
thing than that for which it was intended.” C. C. 2681, 2682. Under the Code Napoléon, 
art. 1760, the lessee is liable for such rent, in case of a dissolution of the lease produced by 
any fault on bis part. 

A lessee cannot deduct from the rent the cost of an improvement not necessary to the use of 
the premises, and made by him without any previous application to the lessor (C. C. 2664) ; 
and he is only entitled to remove improvements made by him. on leaving the premises in 
the state in which he received them. C. C. 2697. 


PPEAL from the City Court of Lafayette, Burthe, J. Bonford, for the 
A plaintiff. Hiestand, for the appellant. The judgment of the court was 
pronounced by 

Surmeut, J. The defendant was sued for a breach of the covenant of his 
lease by the non-payment of rent. The plaintiff prayed for a dissolution of the 
lease, for judgment for $180, the amount of rent already accrued, and for the 
further sum of $240, the amount to become due by monthly payments during 





the unexpired portion of the year.* spnstditsnaa, in his answer, admitted 
the execution of the lease, claimed an offset of $60 for a hoisting wheel which 
he had placed in the store, acquiesced in the prayer for the dissolution of the 
lease, but denied that he would be liable for the rent thereafter to become due. 
The rent was payable monthly, in advance. The suit was brought early in 
June; and judgment was rendered and became final Before the expiration of 
that month. The court below rejected the offset ; gave judgment for the rént 
accrued ; decreed the dissolution of the lease and the eviction of the tenant; and 
also gave judgment for the rent unaccrued, with leave to take out execution 
therefor from time to time asit should fall due, reserving to the defendant the 
right of relief, by future suit, for any rent the landlord might obtain during the 
residue of the term from new tenants, and recourse also, should the landlord 
by his own neglect fail to relet the property. From this judgment the defen- 
dant has appealed. , 

It is declared by art. 2700 of our Civil Code that, “ the neglect of the lessor 
or lessee to fulfil their engagements may also give cause for the dissolution of 
the lease, in the manner expressed concerning contracts in general, except that 
the judge cannot order any delay of the dissolution.” Here the lessee failed 
to pay the rent, which was one of his engagements, and by this breach an im- 
plied-resolutory condition of the contract took effect, of which the lessor, by 
this suit, has availed himself, and in which the lessee acquiesces. The lease 
being thus dissolved, the covenant ofthe lessee for future rent has alsoceased to 
exist. The rent was to be the compensation for the occupation of the proper- 
ty under the contract. That contract has been annulled, and the possession 
taken from the tenant by the decree. The defendant could not have taken ad- 
vantage of his own default to annul the lease ; but the injured party could, and 
he has availed himself of it. The dissolution is the result of his own volunta- 
ry option; the law entitled him to obtain judgment and execution from time 
down to the end of the term, had he chosen to leave the tenant in posses- 
sion. 

But: it is said that the breach of duty by the lessee, has inflicted upon the 
plaintiff damage beyond the mere interest upon the rent accrued; that the lease 
was for one year; that the most valuable portion of the year had expired, and 
that, the business season having gone by, there would be difficulty in reletting 
for the unexpired term; that equity was administered to both parties by con- 
. demning the tenant to pay the future rent, and giving him the benefit of the 
rents the landlord might obtain from other tenants, the landlord also being held 
to reasonable diligence in reletting. Our legislature has thought proper to place 
the contract of lease, so far as concerns the general subject of dissolution, on 
the same footing as contracts generally. It is to be remarked that, whatever 
apparent equity there may be in the view presented by the plaintiff’s counsel, 
the omission to provide such relief as he asks cannot he considered as acciden- 
tal. Our Code, in the great mass of its provisions, follows the Code Napoléon. 
That Code contains an express provision on this subject, which the compilers of 
our Code have thought proper to omit, except in a special case. But, even under | 
the French law, relief is not given to the extent to which the decree of the 
court below has gone on this occasion. ‘‘Encas de résiliation par la faute du 





* The lease was for $60 a month, and wes to expla the 3ist October. The amount to 
become due was for the last four months. , 

















locataire, celui-ci est tenu de payer le prix du bail pendant le temps nécessaire a 
la rélocation, sans préjudice des dommages et intéréts qui ont pd résulter de 
Yabus.”” Code Nap. art. 1760. 

Now a part of this rule is adopted in our Code, but with this change. _ In 
the Code Napoléon the expression is general—* résiliation par la faute du lo- 
cataire.”” In our Code the relief is given in a-single case: ‘If the lessee 
makes another use of the thing than that for which it was intended, and if any loss 
is thereby sustained by the lessor, the latter may obtain the dissolution of the 
lease. The lessee, in that case, shall be bound to pay the rent until the thing 
is again leased out; and the lessee is also liable for all the losses which the pro- 
prietor may have sustained through his misconduct.” Art. 2681. Immediate- 
ly succeeding this article is the following: ‘* The lessee may be expelled from 
the tenement, if he fails to pay the rent when it becomes due.” Art. 2682. 
But no provision is made as to loss, by delay in reletting. . 

The plaintiff has cited the cases of Christy v. Cazenave (2 Mart. N. S. 451), 
and Reynolds v. Swain (13 La. 193), as sactioning, by analogy, his right, not- 
withstanding the dissolution of the lease, to a judgment for the rents during the 
residue of the term. It is unnecessary, upon the present occasion, to enter 
into a discussion of the principles upon which those decisions were based. It 
suffices to say that the circumstances presented by those cases were different 
from those now under consideration. In both those cases the decision was bas- 
ed upon the abandonment of the premises, and the abstraction of the furniture 
and goods, which are the landlord’s pledge. Here the tenant did not abandon 
the premises, nor abstract his goods. He simply failed to pay his rent, and for 
this breach of his contract the landlord asked that the lease should be dissolved, 
and the tenant expelled. 

As to the set-off claimed by the defendant, we think it was properly disallow- 
ed. It istrue that the premises were let as a warehouse, and that there was a 
scuttle, or opening in the floor, such as is usually made for the purpose of per- 
mitting goods to be hoisted into the upper story; but there was no hoisting- 
wheel when the tenant took possession, and yet he received the premises with- 
out objection. Itis proved that, though a hoisting-wheel is convenient and 
useful, it is not indispensable, and it also appears that the tenant made no de- 
mand upon the landlord to put one there; he did it himself without consultation, 
at hisown expense. He is entitled, however, to remove it. , See Civil Code, 
arts. 2664, 2697. Also 17 Serg. and Rawle, 415. 

It is therefore decreed that sc much of the judgment of the court below as 
decrees the dissolution of the lease and the expulsion of the defendant, and 
condemns the defendant to pay the sum of $180 and costs of suit in the court 
below, be affirmed. It is further decreed that so much of the judgment of the 
court below as sustains the claim of the plaintiff for rent for the residue of the 
term mentioned in the Jease be reversed, and that for said claim there be judg- 
ment in favor of the defendant. And it is further decreed that upon said sum 
of $180, the said plaintiff recover interest-from the 1st day of June, 1845, au 
paid ; and that the costs of this appeal be paid by the plaintiff. 
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YEaTMAN et,al., v. BroaDWELL et al. 


Where an obligation is contracted on condition that an event shall happen within a limited 
time, the cdndition must be considered to have failed when the event has not occurred within 
the time. C. C. 2033. 

Legal interest is due from judicial demand on a claim for the price ofa steamer. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 
G. B. and LC. Duncan, for the plaintiffs. Wray, for the appellants. 

The judgment of the court was pronounced by 

Rost, J. The plaintiffs entered into the following agreement with the de- 
fendants : 

“‘ Articles of agreement made and entered into this 3d day of September, 
1844, betWeen Yeatman & Shields of Cincinnati, Ohio, of the first part, and James 
M. Broadwell of the city of New Orleans, and Theodore J. Horner of Cincin- 

-nati, of the second part, witnesseth : 

“ That, in consideration of certain payments as hereafter specified, to be 
made by J. M. Broadwell and T. J. Horner, Yeatman & Shields agree to build 
the following machinery, and erect the same on a boat, viz: two seventeen inch 
cylinders, seven feet stroke, with all other apparatus and machinery to make 
two complete engines, (with the exception of three forty-inch boilers, twenty- 
two feet long, which the parties of the second part agree to furnish,) and to be 
ready for operation from the Ist to the 10th of December next; and, in case of 
the sinking or burning of the boat, during the delivery or completion of the 
engines, it shall be at the risk of the said second parties. 

“The parties of the second part agree to have their boat at some convenient 
landing between Deer Creek and Ludlow street, at least four weeks previous 
to the time specified for the operation of the engines, with the timbers dressed 
and fastened for their reception. The second parties also agree to pay for the 
above described work, the sum of four thousand seven hundred and fifty dollars, 
as follows: two-thirds of the amount during the progress of the work; the resi- 
due six months after the machinery is ready for operation, for which paper, 
satisfactory to the parties of the first part, will be executed when the engines 
are ready for operation.” 

Under this agreement, the boat should have been brought to the place where 
she was to receive the engines, four weeks previous to the lst of December. 
She was not there until the 24th of November; the engine timbers were not 
then dressed and fastened; and it took from seven to ten days work, before she 
was ready to receive the engine. 

When the boat was ready for operation, the defendants having paid a part of 
the sum agreed upon, a settlement for the balance, due according to contract, 
was demanded of them by the plaintiffs’ agent. Broadwell expressed himself 
satisfied with the work, and told the plaintiffs’ agent that he had an agreement 
to tneet Yediman in New Orleans, where he could give more satisfactory ac- 
ceptahces. Upon that representation the agent delivered the boat to Broad- 
well, who, after the delivery, told him to enclose the bills to Yeatman, with 
whom he could arrange the matter as to the acceptances. The defendants af- 
terwards refused to give the promised acceptances, and, on their refusal, the 
plaintiffs instituted, before the expiration of six months after the machinery was 
ready for operation, an action to recover the balance due on the contract. 


. 








The defendants’ answer contains the following exception: ‘ That the plain- 
tiffs, from their own showing, are not entitled to be paid the balance alleged to 
be due them, until six months have elapsed frog the completion of the work. 
That the suit is premature, and should be dismissed.” The answer further 
contains a general denial, and a plea in reconvention for $3000 damages, for the 
non-delivery of the boat at the time stipulated in the contract. 

The plaintiffs having proved their claim, the court below overruled the ex- 
ception, allowed the defendants $250 damages, and gave judgment in favor of 
the plaintiffs for the balance due them, with legal interest from the first day of 
July, 1845, until paid. ‘The defendants appealed. 

Both the exception and the merits of this case, come under the same rule of 
law. The defendants stipulated with the plaintiffs, to pay them the sum of 
$4750 dollars, for putting two steam-engines on a boat. This was the real con- 
tract—the principal obligation. The plaintiffs attached to it two conditions, to wit: 
Ist. To have the steam-engines ready for operation from the 1st to the 10th of 
December, 1844, provided the boat was delivered to them, ready for the recep- 
tion of said.engines, at least four weeks previous to the 1st of December. 2d. 
To allow the defendants, on one third of the sum agreed upon, a credit of six 
months from the time the machinery was ready for operation, provided that, 
at that time, they gave the plaintiffs satisfactory paper for that sum. 

The two events on which those conditional obligations were based, did not 
happen. The boat was not delivered for the reception of the engines at the 
stipulated time, and, after the completion of the work, the defendants expressly 
refused to give satisfactory paper, or paper of any kind, to the plaintiffs. 

Art. 2033 of the Civil Code provides that, ‘‘ when an obligation has been con- 
tracted, on condition that an event shall happen within a limited time, the con- 
dition is considered as broken, when the time has expired without the event 
having taken place.’ ‘Toullier, commenting upon art. 1176 of the Code Napo- 
léon, which is word for word the same, says: ‘‘ If doubts may arise as to the man- 
ner in which a condition should be accomplished, there can be none as to the 
time at which it ought to be so, when it is fixed by the contract. This does 
not require that the intention of the parties should be ascertained ; the law of 
the contract must govern. The Code has not left to judges the power to evade 
its effect, by interpretations which might become arbitrary. The delay is fatal; 
and that general disposition is applicable to all kinds of conditions, protestative, 
casual, or mixed.”’ Toullier, nos. 608, 610. See also Merlin, verbo Condition. 
Indeed this article requires no commentary. The rule it prescribes is clear 
and free from all ambiguity. Civil Code, art. 13. The conditions appended to 
the principal contract in this case, must be considered as not written, and the 
plaintiffs are entitled to maintain their action upon it, without regard to them. 

The court erred in allowing damages to the defendants, and in not allowing 
interest to the plaintiffs from the judicial demand. 

It is therefore ordered that the judgment be reversed; and it is further or- 
dered, that the plaintiffs recover from the defendants, in solido, the sum of 
$2400 33, with interest, at the rate of five per cent per annum, from the 25th of 
February, 1845, until paid, and costs in both courts. 
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Downey v. Stacey et al. 


Where in an action by the master of a slave against the owners of a steamer, to recover the 
value of the slave, who had been hired to them and was not returned, the evidence shows 
that the slave was probably lost overboard, without any fault of defendants, plaintiff can- 
not recover. Per Curiam: The slave was at the risk of his master, and it would be unrea- 
sonable to exact any further proof of his loss, than the attending circumstances usually 
afford in such cases. 


PPEAL from the District Court of the First District, Buchanan, J. 

» This was an action by the owner to recover the value of a slave, hired to 
the defendants as fireman on a steamer owned by them, and never returned. 
The answer denied all the allegations in the petition. A supplemental answer 
alleged that, if the slave was hired by the defendants, he was either lost over- 
board, or absconded from the boat. The judge of the District Court, in the 
reasons assigned by him for rendering a judgment in favor of the defendants, 
states that, the evidence had convinced him “ that the slave must have fallen 
overboard from the steamer, in the Mississippi river, and have been lost without 
the fault, or even the knowledge, of any one on board.” The evidence showed 
that such was, in all probability, the fact. The defendants appealed. 

G. B., and L. C. Duncan, for the plaintiff, cited art. 2294 of the Civ. Code, 

Mott, for the appellants, contended that they are not responsible. The slave 
was lost overboard without their fault, or he must have run away. In neither 
event can defendants be held liable. C. C. 2496, 2505. Keas v. Yewell, 2 
Dana, 348. Singleton v. Carroll, 6 J. J. Marshall's Rep. 528. Young v. 
Bruce, 5 Little, 324. Harris v. Nichols, 5 Munf. 483. Beverly v. Brooks, 2 
Wheaton, 100. 

The judgment of the court was pronounced by 

Eustis, C. J. The judgment in this case is evidently correct, The de- 
fendants have proved every thing which, under the hypothesis of the death or 
escape of the slave, they were bound to show. Vide Chase v. The Mayor et al., 
9 La. 347. The difference between the hiring of a slave and an ordinary bail- 
ment, is obvious. The slave is at the risk of the master, and it would be unrea- 
sonable to exact any further proof of his loss than the attending circumstances 
usually afforded in such cases. ‘I'he presumption of law arising from the non- 
delivery of the object in cases of bailment, has no application to slaves. 


Judgment affirmed. 





TRUDEAU et al. v. McVicar. 


‘Where a sheriff seizes, advertizes for sale, and sells “ all the right, title, and interest of the 
debtor in a lot of grouud,”’ owned by him, but which was encumbered by mortgages, it must 
be considered as a seizure and sale of the pruperty itself, and not of the contingent rights 
of the debtor to so much of the property as may remain after the mortgages are satisfied. 

No action can be maintained on a twelve-month’s bond given for the price of property sold 
under execution, where the price did not exceed the amount of the mortgages existing on 
the property, entitled to a preference over the claim of the judgment creditor. C. P. 684. 
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The sale is null; under such circumstances, no legal adjudication could have been made. 
The fact of the puachaser’s being in actual and peaceable possession, cannot render him 
liable ; the bond was without consideration, and no distarbance was necessary to justify a 
refusal to pay it. Nor would the fact of the mortgages being simulated alter the case; 
though simulated, they form a part of the price for which the purchaser would have been 
bound to the owner, had the sale been legal. 


PPEAL from the District Court of the First District, Buchanan, J. 
L. Janin and S. L. Johnson, for the plaintiffs. Schmidt, for the appel- 
lant. The judgment of the court was pronounced by 

Kine, J.* The plaintiffs in this action have enjoined the execution of a 
jiert facias issued on a twelve-months bond, executed by them as principal and 
surety, alleging that the property, for the price of which it was given, was ille- 
gally adjudicated, having produced a sum insufficient to cover the special mort- 
gages with which it was encumbered. There was a judgment in the lower 
court perpetuating the injunction, from which the defendant has appealed. 

It appears that the defendant, McVicar, obtained a judgment against one 
Samuel Thompson, under which a fi. fa. was issued. The sheriff discovered that 
the only property owned by Thompson was encumbered by special and general 
mortgages to an amount far exceeding its value, and declined making a seizure. 
The writ was returned unsatisfied, and a second was issued, under which Mc- 

Vicar’s counse) directed all the right, title and interest of Thompson in the pro- 
perty to be seized. It is admitted that the defendant intended to seize the 
contingent rights of the debtor in the property, that might remain after the 
satisfaction of the encumbrances, and thus to effect a sale without regard to the 
mortgages. It is not necessary to determine whether such contingent rights 
are subject to seizure under execution. The question does not arise under the 
state of facts presented by the record. The legality of the adjudication must 
be tested by the rules which govern sheriff’s sales of immovables, subject to 
encumbrances prior to those of the seizing creditor. 

The sheriff, under his instructions, seized all the right, title and interest of 
the debtor in a lot of ground and the buildings thereon, and advertised for sale 
the right, title and interest of the debtor in the property seized. This wasa 
seizure and advertisement of the property itself. All the rights of ownership 
of the debtor are embraced within the description. The terms right, title and 
interest, used in the advertisement, are not such as designate any other rights to 
be sold than those which the sheriff is required by law to convey, or notify 
purchasers that they are to acquire any thing short of the property itself. 
The sheriff is only directed by law to convey to the purchaser at a sale under 
execution, all the right of the former owner to the thing sold. Code of Pract. 
arts. 694, 690. 

On the day of sale the sheriff read the certificate from the mortgage office, 
from which the property offered appeared to be encumbered with two special 
mortgages, one in favor of the Carrollton Bank for $2400, and the other in favor 
of Schneider for $3000, and with several judicial mortgages, amounting collec- 
tively to about $20,000. He announced that the special mortgages were. to be 
assumed by the purchaser, who would take the property also subject to the 
judicial mortgages; but added his belief that, the judgments were not against 





* SuipLLL, J., having been of counsel, did not sit on the trial of this case. 
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the defendant in execution, but against a different person bearing the same 
name. Whatever may have been the intention of the creditor, he seized, ad- 
vertised and offered for sale the property itself, subject to all its encumbrances. 

The plaintiff, Trudeau, acting by his agent, Edwards, bid $500 for the pro- 
perty, which was adjudicated to him for that sum, and for a part of the price he 
gave the bond in question. Our laws in relation to sheriff’s sales require ex- 
pressly that, the price offered shall exceed the privileges and mortgages existing 
on the property, and which have a preference over the judgment creditor, other- 
wise there shall be no adjudication. Code of Pract. art. 684. Fernandez v. 
Bein, ante, p. 32. It is clear, then, that there was no adjudication, and that 
the sheriff’s sale is null. It is contended that the plaintiff was placed in actual 
and peaceable possession of the property, and cannot withhold the price, unless 
disturbed. The possession which was given could not have been maintained, 
being unsupported by title. Property was delivered in virtue of an adjudica- 
tion expressly prohibited by law, and consequently null. There was nothing 
due by the plaintiff, Trudeau. His bond was given without consideration, and 
a disturbance was not necessary to justify him in refusing payment. 

It is urged that the mortgage of Schneider is simulated, and that Trudeau 
admits his readiness to assume the mortgage of the Carrollton Bank. He 
could not test the validity of Schneider’s mortgage, which was not made in fraud 
of his rights or to his injury. If it be simulated, it forms notwithstanding a 
part of the price, for which the purchaser would have been bound to the owner 
of the property, if the sale had been legal. The property was held by 
Trudeau for a short time, during which he received rents amounting to about 
$50, and expended more than that sum in repairs upon the house. The de- 


fendant has no claim on this score. Judgment affirmed. 





Pascau v. SAUVINET. 


A mortgage executed by a husband, under a power of attorney from his wife, who was sepa- 
rated in property, on the paraphernal property of the latter, to secure the re-payment of an 
amount alleged in the act to have been lent to the husband as her agent, but which was not 
shown to have been applied to her use, or to have enured to her benefit, cannot be enforced. 
©. C. 2412. Per Curiam: It is incumbent on the party seeking to enforce the contract of 
a married woman, to show that it enured to her separate advantage. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 

Trazn, forthe appellant. Under no circumstances can a wife become surety 
forher husband. Civ. Code, art. 2412. The form of the contract will be disregard- 
ed, if, in point of fact, she turns out to be amere surety, when she was made to 
appear in thelight of aprincipal. It is forthose who treat with a married woman to 
be upon their guard, and to see that the obligation she contract, turns to her be- 
nefitand advantage. 4 Rob. 510. 7 Mart. 484,489. 2 Mart. N.S. 44. 5 
Ibid. N. S. 431, 454, 528. .7 Ibid, N. S. 64, 252, 341. 8 Ibid, N. S. 692. 
587-90.. 10 La. 147, 163. Merlin, Repertoire, verbo Derogation. 1 Toul- 
lier, p. 87. et seq. Gomez, ad leges Tauri, 636. Pothier, Obligations, Ist vol. 
304, no. 396. Ibid, p. 369. +‘ Itis not sufficient to prove that the wife received 
the money ; it must also be proved that it was for her separate advantage, or for 
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something which the husband was not bound to furnish her.’’ 7 Mart. N. S. 
64. 10 La. 147, 163. ‘It is for the creditor claiming the performance of a 
contract with a married woman, to prove that the debt was converted to her be- 
nefit.”” 7 Mart. 484, 489. 5 Ibid, N. S. 54, 57, 527. 7 Ibid. N. S. 64, 
34]. 10 La. 147. 10 La. 163. 4 Rob. 510, 513. 

Marsondet, for the defendant. 

The judgment of the court was pronounced by 

Kine, J. The plaintiff has enjoined the execution of an order of seizure 
and sale obtained by the defendant, alleging that her consent was never given to 
the mortgage which is sought to be enforced on her property, and that the mort- 
gage was fraudulently obtained, to secure the payment of a sum of money bor- 
rowed by her husband for his own use, no part of which inured to her benefit. 
The injunction was dissolved in the lower court, and the plaintiff has appealed. 

It appears that the plaintiff is separated in property from her husband, and 
owns the lotof ground seized, in her separate paraphernal right. After the judg- 
ment decreeing her separation, she gave to her husband a power of attorney, in 
which she delegated to him extensive and general powers for the management 
and administration of her affairs. Two years after the execution of this autho- 
rity, the husband, professing to act for his principal, made three promissory notes, 
payable to the defendant, amounting collectively to $1,000, and granted a mort- 
gage on the lot of ground owned by the plaintiff to secure their payment, stat- 
ing in the act, that the sum was due by his wife in consequence of a loan made 
to her by the defendant, and which he, as her agent, acknowledged to have re- 
ceived. There is no proof thatany part of this loan passed into the hands of 
the plaintiff, nor that it was applied to her use or turned to her benefit. She 
was not personally present at the execution of the act, and is not shown to have 
been aware that the loan had been made, or the mortgage granted ; but, on the 
contrary, it appears from the act itself that the money was paid to the husband, 
who professed to have received it as the agent of his wife. Previous to the ex- 
ecution of the mortgage, the husband was much embarrassed in his affairs, pos- 
sessed no visible pecuniary means, and was engaged in [no calling of profit. 
About the date of the loan he was known to be in the possession of funds, with 
which he discharged his individual debts. 

The wife, whether separated or not in property, cannot become the surety 
of her husband. Civil Code, art. 2412. Whatever form the contract may be 
made to assume, its true character may be inquired into, and when it has not 
turned to her benefit, she will be relieved from the obligation. It has been 
settled by repeated decisions of the late Supreme Court that, it is incumbent 
on the party claiming to enforce the contract of a married woman to show that 
the contract enured to her separate advantage. In the case of Brandegee v. 
Kerr and wife, not only was this principle recognised, but it was held that, “the 
circumstance of the wife having a separate advantage in the contract, being of 
the essence of her obligation, must be proved by other evidence than proof of 
her having touched the money.” 7 Mart. N.S. 67. 7 Mart. 465. 4 Rob. 510. 
The record furnishes no proof that the loan accrued to the benefit of the plain- 
tiff? The evidence,on the contrary, renders it more than probable that, the loan 
and mortgage were both made without her knowledge or consent, and that the 
money which was received by the husband was applied exclusively to his own use. 

It is therefore ordered that the judgment of the Parish Court be reversed. 
It is further decreed that the injunction obtained in this suit by the plaintiff be 
made perpetual, and that the defendant pay the costs of both courts. 


Piscay 
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Ricuarpson et al. v. Luavirt et al. 


An assignment of personal property in trust for the payment of particular creditors by pre- 
ference, made in another State, under whose laws it was valid, between parties all of whom 
reside in that State, the property having been delivered to the assignees by the effect of the 
notice of assignment previously served on the garnishees, will protect the property, though 
subsequently found in this State, from attachment here at the suit of a creditor who resided 
in the State in which the assignment was made, and whose debt was contracted and payea- 
blethere. The validity of the assignment must be determined by the laws of the State in 
which it was made. 


| PPEAL by the intervenors from a judgment of the District Court of the 
First District, Buchanan, J., in the favor of the plaintiffs. 

Elmore and W. W. King, for the plaintiffs. An assignment made in another 
State to take effect here, if void by our laws, can have no effect against an at- 
taching creditor. Civil Code, art. 10. Story, Confl. of Laws, § 280, 285. 
Kent’s Com. 393, 459. Boullenois, Quest. Cont. des Lois, p. 330. Whiston 
v. Stodder, 8 Mart. 132. That the assignment is void by the laws of this State, 
see Civil Code, arts. 1886. 1963, 1979, 3150. See the authorities cited by 
the plaintiffs’ counsel in the case of The United States v. Bank of the United 
States, 8 Robinson. See also Ingraham v. Gayer, 13 Mass. 146. Blake v. 
Williams, 6 Pickering, 307. The case of Means v. Hapgood, 19 Pic- 
kering 105, is not in conflict with the two last cases, the decision resting 
on the ground that the assignment was good by the laws of Massachu- 
setts. See Story’s Confl. of Laws, § 25, 244, 416. Andrews v. Creditors, 11 
La. 474. By the laws of this State, so far as relates to the rights and reme- 
dies of creditors, personal property has a situs, and is to be governed by the 
law of this State when found here, in case of a conflict between our law and 
that of the domicil of the owner. Civil Code, arts. 9, 483, 1916, 1917. 
Beirne v. Patton, 17 La. 589. 

T. A. Clarke and Cohen, for the appellants. 

The judgment of the court was pronounced by 

Eustis, C. J.* This case arises from the conflicting claims of the plain- 
tiffs, who are attaching creditors, and of the intervenors, who assert their right to 
the property attached by virtue of an assignment made in their favor by the de- 
fendants, in trust for certain creditors. The assignment was made in New York 
where all the parties reside ; and the debt on which the attachment was issued, 
was contracted and payable in New York. ‘The property included in the as_ 
signment and sought to be attached by the plaintiffs was personal, and found 
within the jurisdiction of the court ; and, before the attachment was served on 
the garnishees, was delivered to the assignees, by the effect of the notice of the 
assignment, which had been previously served on the garnishees. The debts, 
for the payment of which the assignment provided, are notcontested ; nor is any 
question raised as to the validity or effect of the consignment under the laws of 
New York, which are in evidence. 

It is contended in argument by the counsel for the plaintiffs that, the assign- 





* SLIDELL, J., having been of counsel, did not sit on the trial of this case. 
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ment is fraudulent under our laws, and consequently can pass no title to the pro- Ricuakbeon 
perty attached to the parties intervening; and the question has been argued, 
whether the validity of the assignment is to be tested by the laws of Louisiana 
or of New York. The assignment is valid under the laws of New York. It 
is a contract perfectly lawful between the parties, and the consideration is neither 
inadequate nor immoral under those laws ; and there is no part of it to which 
the tribunals of that State would not give effect. It will be observed that this is 
not a case in which we are called upon to give effect to foreign laws, but, on the 
ground of the exclusive operation of the laws of Louisiana on the property 
within its jurisdiction, to invalidate or annul a contract, which has been executed 
by the delivery of the property, which is the subject of the contract, and which 
is in all respects lawful and valid by the laws of the domicil of all the parties. 

By our laws, the debtor is bound to fulfil his engagement out of all his proper- 
ty, moveable and immovable, present and future, and the property of the debtor 
is the common pledge of his creditors. Every creditor has an action to annul 
any contract made in fraud of his rights; but he has no action to annul con- 
tracts not made in fraud of his rights. The violation of the common pledge, 
by the undue preference given to the creditors for whose benefit the assignment 
is made, is the ground on which the plaintiffs base the invalidity of the assign- 
ment. But by the laws of New York no such pledge exists, and the debtor is 
permitted to make any preference, by payment in favor of some creditors to the 
detriment of others. The law of New York is the law of the contract between 
the plaintiffs and defendants. Under the law of Louisiana the plaintiffs have 
no action against the assignees, who are in possession under a legal transfer of 
property which was subject to no pledge, and which the defendants were per- 
mitted to dispose of in favor of any creditors they might select. To extend the 
laws of Louisiana to the contract made between these parties in New York, 
would be to give an extra-territorial application to them, unwarranted by any 
consideration. 

The personal property attached is not the less subject to our laws, on account 
of this view of the case; but acase is before us in which, ex ratione materia’, 
the plaintiffs have no claim on the property assigned to the intervenors. The 
very basis of such an action is wanting. We consider, therefore, that the plain- 
tiffs have no right to hold subject to the payment of their debt the property as- 
signed, and delivered to the intervenors. 

It is argued that the assignment cannot be enforced here, because it is against 
public policy and is contrary to good morals. Both the reasons of policy and of 
morals rest upon the principle of the common pledge of the property of the 
debtor to his creditors, which we have before stated, and the inhibitions of its 
violation by preferences given to one creditor over others. Where there is no 
pledge these reasons cease to exist, and there can be no complaint where there 
is no injury. 

It is also said that, the giving effect to assignments of this character, may con- 
flict seriously with the rights of our own citizens. It will not escape remark 
that, we have confined the decision in this case to the state of facts presented by 
it, and we wish it to be understood as so limited. Cases presenting different 
facts, will be determined as they shall be before us. But we must add that, the 
operation of the laws of States on contracts made within them is sanctioned by 
the highest authority, and may be considered as settled, and that the rights ac- 
quired and disabilities incurred under contracts are entirely unaffected by the 
fact of citizenship. McCracken v. Hayward, 2 Howard, 612. 


Lacvite: 
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The inquiry in this case is, as to the right of the plaintiffs. The law of Loui- 
siana cannot have any reasonable application to their contract, made in New 
York, and there to be executed with the defendants, merchants in that metropo- 
lis. The accidental presence of a portion of their personal property, which, in 
the course of their trade, found its way into Louisiana, cannot be considered as 
giving the plaintiffs the rights in relation to it, which a creditor would have up- 
on the estate of his debtor under the laws and jurisdiction of this State. Ces- 
sante ratione, cessat et ipsaler. The conclusion to which we have come, is in 
conformity with the uniform course of decision in this State. 

The case of Beirne et al. v. Patten, 17 La. 589, was decided in relation to the 
rights of the plaintiffs, who were citizens of this State, under contracts mad 
and to be executed in New Orleans. . 

The judgment appealed from is therefore reversed, and the plaintiffs’ petition 
dismissed, with costs in both courts. 





WeELp v. PeTers et al. 


A jadgment creditor cannot treat a sale of a slave, made bond fide by his debtor and accom- 
panied by possession, as null, and seize the slave in the hands of the purchaser. He must 
institate a direct action to annul the contract. Aliter, where the act is a mere simulation. 

Where an immovable is purchased by a commercial partnership, the partners become joint- 
owners, and none of them can alienate it without the consent of the rest. But where such 
property is sold by one of the partners, for a consideration which enured to the benefit of the 
partnership, and the other partner, though informed of the sale, makes no objection to it, he 
will be considered as having ratified it. 


PPEAL from the Commercial Court of New Orleans, Watis, J. G. B. 
Duncan, for the apellant. Lockett and Goold, for the defendants. 
The judgment of the court was pronounced by 

Kine, J. Peters & Millard, in the execution of a judgment which they had 
obtained against Hunt § Howard, caused to be seized a slave then in the pos- 
session of Weld. The proceeding was enjoined by the plaintiff, who claimed 
to be the owner of the slave seized. In the court below the slave was decreed 
to be the property of Hunt & Howard, subject to seizure in satisfaction of their 
debts, and from this judgment the plaintiff appealed. The issue between the 
parties is, the ownership of the slave. The plaintiff exhibits as his title a con- 
veyance by public act from Hunt § Howard, passed more than six years pre- 
vious to the seizure. The defendants allege that, the only consideration for 
which the sale was given was, that the plaintiff should become the surety of 
Howard on a bail bond, while the latter was under arrest at the suit of Peters § 
Millard, and that the object of the transfer was to secure him against the conse- 
quences of this suretyship; that the bond has long since been discharged, and 
the plaintiff relieved from all liability arising from it; that the consideration has 
thus failed ; and that the slave, who had never really ceased to be the property of 
Hunt & Howard, is liable to seizure in satisfaction of their debts. They further 
aver that if the plaintiff was a creditor of Hunt & Howard at the date of the 
sale, the latter were then insolvent, and that the sale was intended to give an un- 
just preference to the plaintiff. They also contend that the slave belonged to the 
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commercial partnership of Hunt & Howard, and that the sale to Weld was from 
Howard alone, and conveyed his half only of the slave, and that, for the remain- 
ing half, the sale is null. 

It appears from the evidence that, Hunt § Howard were commercial part- 
ners, the former of whom resided in Boston and the latter in New Orleans. 
Howard purchased the slave in question in the name of the partnership, by an 
act under private signature, and, on the 16th of May, 1839, indorsed on this act 
a transfer of him, also under private signature, to Weld. On the 14th June, 
1839, Peters § Millard instituted a suit against Hunt §- Howard, in which they 
caused Howard to be arrested. Weld became the surety on the bail bond given 
by Howard. Two of the witnesses, of whom the officer who made the arrest 
is one, state that Weld hesitated for some time whether he would become the 
surety of Howard on the bond, but finally consented to do so, on the condition 
that the slave should be conveyed to him. A notarial transfer of the slave, was 
made to Weld by Howard, acting in the name of his firm, on the 22d day of the 
same month, in which the price is stated to be $1800. The slave was at that 
time in the possession of the plaintiff, and has so continued ever since. 

Hunt § Howard became embarrassed in their affairs, in May, 1839, and, on 
the 18th of that month, two days after the transfer under private signature, gave 
the management of their business to Underhill, one of the witnesses, who states 
that they were not then insolvent, but that their stock on hand and outstanding 
claims were sufficient to pay their debts. Weld was a creditor of Hunt & How- 
ard at that time, for about $2000, on an open account, and his book-keeper states 
that this account was credited with the price of the slave. In addition to this, 
goods were turned over to the plaintiff about the date of the first sale, to an 
amount nearly sufficient, as was then supposed, to extinguish the indebtedness 
of Hunt § Howard, independently of the price of the slave. The account, 
however, was not then credited with their value. These goods were shipped 
off and sold, and produced $900. It is to be inferred from the acts of the parties 
that they intended that a credit should be given only for the nett proceeds of 
the merchandize delivered to the plaintiff, for we find that no credit was given 
at the time of delivery, and that, a year or two after these transactions, Howard 
set up a claim to the slave, on the ground that Weld’s account had been ex- 
tinguished by the price of the goods. Weld insisted that a balance remained 
due to him, the articles having produced less than their supposed value at the 
date of the delivery. Howard presented a bill to the plaintiff for payment, 
which the latter consented to pay on condition that Hunt §- Howard should re- 
linquish all claim to the slave, and that the plaintiff should abandon all further 
claim against them. Upon these terms final discharges were exchanged be- 
tween the parties. The testimony of the witnesses can be reconciled on no other 
hypothesis than that the two transfers of the slave, the first under private sig- 
nature and the second by public act, had two objects in view, the one to secure 
the claim of the plaintiff against Hunt § Howard, and the other to indemnify 
him against the consequences of his suretyship on the bail bond. The dates of 
the acts themselves, taken in connection with the testimony, support this view 
of the transaction. The first was passed a month before the arrest, at a time 
when Hunt & Howard were largely indebted to the plaintiff, and when the pro- 
ceedings of Peters & Millard could have been foreseen. The second was 
passed after the arrest. Merchandize had been transferred in part payment of 
the plaintiff’s claim, about the date of the private act, and previous to the arrest. 
55 
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The parties evidently considered that these goods and the price of the slave 
were more than adequate to extinguish the account of the plaintiff, and that a 
surplus would remain sufficient to indemnify the plaintiff against his liability on 
the bail bond. Later, when the goods were disposed of, the parties themselves 
considered that their proceeds, as well as the price of the slave, were necessary 
to balance their accounts, and exchanged receipts, each relinquishing all further 
claim against the other. The transaction appears from all the evidence to have 
been real, and nota simulation. It was based upon considerations which passed 
between the parties. Possession accompanied the transfer of the property, 
which had been open and uninterrupted for more than six years previous to the 
seizure made by the defendants. It has been repeatedly held that a judgment 
creditor cannot treat such a conveyance made by his debtor as null, and seize 
the property so conveyed to the hands of the purchaser. He must bring a 
direct action to annul the contract. 3 La. 479. 2 La. 214. When the act isa 
mere simulation, the party will not be driven to revocatory action ; but such does 
not appear to have been the character of the act under consideration. Cam- 
mack v. Watson, ante p. 132. If the present suit is to be considered as being in 
the nature of a revocatory action, under the pleadings and evidence adduced, it 
has been prescribed by the lapse of the time within which such actions may be 
instituted. 

The testimony of Howard was rejected by the court below, on the ground 
that, as a debtor of Peters §- Millard, he was interested in rendering the slave 
liable for their judgment. His depositions however were taken in writing, to 
be used in this court if deemed admissible. We think it results from the de- 
clarations of the witness himself, that there is a balance of interest. Ifthe cause 
be decided in favor of the defendants, it is true that the value of the slave will 
be applied to the payment of his debt to them; but, in that event, he will re- 
main the debtor of the plaintiff, to whom he admitted himself to be indebted 
when acquittances were exchanged, some time after the sales. We think the 
judge erred in excluding this testimony, and we have treated it as before us, 
when considering the evidence in the cause. ' 

It is urged that the slave belonged to the partnership of Hunt & Howard, and 
that Howard could only validly alienate his undivided half. It is true that when 
a commercial firm purchases immovables the partners become the joint owners 
of the property, and that it cannot be alienated by one of the members without 
the consent of his co-partners. It appears clearly from the evidence that Hunt 
subsequently approved and ratified the act. He was in the city some time after 
the sale, when he saw the slave in the possession of the plaintiff. His attention 
was specially called to the fact that the plaintiff had the slave in possession, and 
declared that he was owner of him. He evidently knew of the sale and of the 
considerations for which it had been made; and those considerations accrued 
to the benefit of the partnership. In the case of Thomas v. Scott, 3 Rob. 526, 
receiving a part of the price of real estate belonging to the partnership, which 
had been sold by one of the partners, was held to be a ratification of the sale. 

It is therefore ordered that the judgment of the Commercial Court be reversed. 
It is further decreed that the plaintiff be the owner of the slave Madison named 
in his petition, that he be quieted in his ownership and possession of the same, 
and that the injunction issued in this cause be perpetuated. It is further or- 
dered that the defendant pay the costs of both courts. 
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EGerToN v. Toe Tairp Municipatitry or New ORLEANS. 


Taxes due to a municipal corporation cannot be seized under execution by a creditor of the 
corporation. Such a right would involve the power to destroy the corporation itself, and be 
repugnant to the letter and spirit of the constitution, authorizing the creation of such cor- 
porations for the preservation of public order. 

Where positive enactments of the Civil Code are at variance with the definitions which it 
contains, the latter must be considered as modified by the clear intent of the former. 

Article 637 of the Code of Practice, which authorizes the seizure under execution of “ all 
sums of money which may be due to the debtor in whatsoever right,” must be anderstood 
as referring exclusively to that class of rights defined and protected by the constitution as 
the rights of property. Taxes imposed for the protection of those rights, form no part 
of them. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 

Mott, for the appellant. A municipal corporation is a private corpora- 
tion. Civil Code, arts. 421, 422. Judgment against a State may be executed 
by seizing taxes due to it. Const. U. S. art. 3, sec. 2. Bank of U.S. v. Hal- 
stead, 1 Wheaton, 50, 51, 66. The right to seize the taxes cannot defeat the 
object contemplated by the constitution in creating the corporation ; the seizure 
of taxes cannot destroy the corporation—-it can only create a necessity for addi- 
tional taxation. Whenever a judgment orders the payment of a sum of money, 
the property, real and personal, and rights and credits of the debtor may be 
seized and sold to satisfy the same (Code of Pract. arts. 641, 642); and a third 
person may be cited to answer under oath what sum he owes the defendant, and 
be compelled to pay over the amount in satisfaction of the execution. Statute 
20th March, 1839. 

Barthe, Buisson and Carter, on the same side. 

Grailhe, for the defendants. The Third Municipality of New Orleans is a 
political corporation. Civil Code, art. 420. The taxes imposed by the Muni- 
cipality are public imposts. The essential characteristics of a public impost 
are: 1st. Its being imposed by public authority. 2d. Its having for its exclu- 
sive object, the security and protection of the property and social rights of the 
community. ‘ Les revenus de l'état sont une portion que chaque citoyen donne 
de son bien pour avoir la sureté de Uautre, on pour en jowir agréablement. 
Montesquieu, Espr. des Lois, b. 13, ch. 1. The municipal taxes cannot be 
seized under execution—they are inviolable. The product of such taxes is not 
susceptible of private ownership, having been consecrated in advance to public 
uses. The legislature, in creating the Municipality, intended to secure to it the 
essential conditions of its existence. The power of taxation is the most essen- 
tial of these conditions. The product of the taxes is the principle of life, indis- 
pensable to the existence of the municipal administration. The sovereign alone 
has authority to dissolve a political corporation. The revenues of the three 
Municipalities of New Orleans, are the pledge of the creditors of the former 
city corporation, and cannot, for this reason, be seized. Statute of 1836. 
Articles 642, 647 of the Code of Practice authorize only the seizure of civil 
rights—not rights of sovereignty. The provision of art. 647 authorizing the 
seizure of ‘all sums of money which may be due to the debtor, in whatsoever 
right,” must be understood as confined to sums due in virtue of a civil contract, 
or in consequence of some fact giving rise to a civil obligation. The tax-payer 
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Boanrox is not the debtor of the Municipality, for he receives an equivalent for the tax 
7 . in the protection &c. afforded to him by the municipal government; nor is the 
-PaLity or New Municipality a creditor, since it receives the amount only to expend for the pub- 
“ORLEANS. Jie benefit, and not to appropriate for its own use. The municipal authorities 
are but administrators of the public funds. The relation existing between the 
corporation and the tax-payer not being that of creditor and debtor, the sum 
representing the tax is not one subjected to seizure by art. 647 of the Code of 
Practice ; nor does the 13th sect. of the act of 1839 authorize its seizure. See 
the case of Claiborne v. Police Jury, 7 Martin, 4 
The judgment of the court was pronounced by 
Rost. J. The plaintiff, who is a judgment creditor of Municipality No. 3, 
availing himself of the provisions of the act of 1839, made many of the tax- 
payers of the Municipality garnishees under his execution, and propounded in- 
terrogatories to them to ascertain the extent of their indebtedness for city taxes. 
The defendants obtained an injunction, on the ground that taxes are not liable 
to seizure under execution. The plaintiff joined issue on that allegation, and 
judgment having been rendered against him in the court below, he appealed. 


We concur with the plaintiff’s counsel that, the issue in this case is exclusive- 
ly a question of law. We dismiss, therefore, from our consideration all ques- 
tions of expediency, which it may be supposed to present. 

In the case of M’Culloch v. The State of Maryland, Judge Marshall, said : 
** A constitution, to contain an accurate detail of all the subdivisions of which its 
great powers will admit, and of all the means by which they may be carried 
into execution, would partake of the prolixity of a legal Code, and could scarcely 
be embraced by the human mind. It would probably never be understood by 
the public. Its nature, therefore, requires that, only its great outlines should 
be marked, its important objects designated, and the minor ingredients which 
compose those objects be deduced from the nature of the objects themselves.” 
From the peculiar relation of the government of the United States towards the 
State government, much diversity of opinion may exist with regard to the ap- 
plication of those principles in the construction of the constitution of the United 
States ; but there can be no difference of opinion on the subject in question, in- 
volving the consideration of the constitution and government of a State, where 
no question is involved of positive or implied constitutional inhibition. The 
light thrown upon the theory of government by the opinion of the court in that 
case, will guide us in this inquiry. 

Constitutions are but the frame of social organization; they define the ob- 
jects of government, and establish the great powers which the people intend to 
be permanent; but the establishment of the subordinate powers, which it is 
expedient to alter, modify or change, according to the varying necessities of 
each epoch, as well as the best means of carrying into effect, at different times, 
many of the permanent powers established, are left to the wisdom and discre- 
tion of the legislativedepartment. The institution which provides for the police 
of neighborhoods, fér facilities of transportation and of travel, and for the local 
government of towns, are instances of the exercise of one class of those subsi- 
diary powers by the legislature. The paternal power, the marital power, the 
power of the master over the apprentice or the slave, may be viewed as instancés 
of another class. These institutions and many others are essential to the pre- 
servation of the rights of life, liberty and property, for which constitutions pur- 
port to be established ; and the legislative enactments by which they are created 
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and brought into action, constitute a part of those laws for the preservation of perprox 
public order, from the force and obligation of which individuals cannot derogate Taras seul 

: ' he HIRD Muwtct- 
by their conventions. Civil Code, art. 11. The institution of town corpora- patiry or New 
tions for government purposes, is as ancient as civilization itself. ‘De quelque O®+F4%S. 
maniére qu’un état ait eu son origine et qu’on ait commencé de batir des villes,”’ 
says Domat, ‘‘ ceux qui s’y sont assemblés n’ont pu le faire, qu’en s’unissant par 
une police réglat toutes les commodités publiques.”” Domat, L. C. p. 106. 

But it is a remarkable fact, and one that belongs to the cause, that the people 
of Louisiana, in convention assembled, have twice considered the local govern- 
ment of this great metropolis as too important to be placed among those subor- 
dinate institutions, and have recognized the city of New Orleans, in its corporate 
capacity, as entitled to peculiar political powers and privileges. The right of 
the citizens of the city of New Orleans to appoint the several public officers ne- 
cessary for the administration of the police of the said city, pursuant to the mode 
of election which shall he prescribed by the legislature, and the right of the 
officers thus appointed to be commissioned as justices of the peace, and to ex- 
ercise such criminal jurisdiction for the punishment of minor crimes and offen- 
ces as the legislature may vest in them, are secured and rendered permanent by 
art. 128 of the State constitution. Those political franchises stand upon the 
same ground as any other constitutional power, and the city of New Orleans 
and its officers are, for purposes of police and good order and for the punishment 
of minor crimes and offences, permanent functionaries of government. 

The counsel for the plaintiff derides the idea that the defendants are invested 
with sovereign powers. Names cannot alter things. Under our form of polity, 
no department of the government exercises the powers of sovereignty in its 
own right. The constitutional powers of the State are all trusts. The powers 
of the legislature, of this court, and of the city of New Orleans, differ in degree 
and object, but they all derive their binding force from the supreme law of the 
State. The only difference in relation to them is, that the legislature cannot 
change or modify the organization of the Supreme Court, or its own, and that 
it may change or modify the charter of the city, the provision in the constitution 
going no farther than to recognize as permanent: Ist. Its corporate organiza- 
tion: 2d. The right of the citizens thereof to elect the officers of the corpo- 
ration: 3d. The right of those officers to be commissioned as justices of the 
peace, and to exercise the criminal] jurisdiction already adverted to. It has 
been argued that the defendants are not a civil or political corporation, under the 
definition given by the Civil Code. We have already shown that the constitu- 
tion vests them with that character. The definition relied on from the English 
side of one of the articles of the Code, proves nothing but the ignorance of the 
person who translated it from the French. Definitions are, at best, unsafe 
guides in the administration of justice ; and their frequent recurrence in the 
Louisiana Code, is the greatest defect in that body of laws. In the case of El- 
lis v. Prevost and others, 13 La. 230, the former Supreme Court said that, the 
statutory provisions of the Code were often at variance with the definitions it 
contains, and that, in those cases, it was a sound rule of interpretation to con- 
sider the definitions as limited or modified by the clear intent of the positive 
enactments. This case shows the necessity of the rule. 

The city of New Orleans is a public corporation, clothed by the constitution 
with many important powers of government; and, as the revenue is the essen- 
tial engine by which the means of answering its exigencies must be procured, 
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the power of procuring that article in its full extent must necessarily be com- 
j prohended 1 in that of providing for those exigencies. — “ ae is with propri- 


its life and motion, and enables it to perform its aa essential functions. A 
complete power, therefore, to procure a regular and adequate supply of revenue, 
as far as the resources of the community will permit, may be regarded as an in- 
dispensable ingredient in every constitution.” Federalist, p. 112,117, ed. 1845. 

Under this view of the subject, the legislature, carrying out the intention of 
the framers of the constitution, has enabled the defendants to procure a perma- 
nent and regular supply of money by taxation. This power to tax must there- 
fore be considered as if derived from the constitution. 

The counsel for the plaintiff argues that this is immaterial; that the State 
itself may be sued in the United States courts, and, if condemned, is liable to 
execution ; that the marshal, in executing the judgment, has a right to seize in 
the hands of individuals, the amounts due by them for State taxes. We were 
not prepared to hear such an argument seriously urged at this bar. If the facts 
upon which it rests were true, it would be a sufficient answer that, the finances 
of a State form no part of its public domain. Taxes and national subsidies of 
all kinds do not originate in the right of property; they are all essentially at- 
tached to sovereignty, and cannot be be separated from public power; they 
form part of the eminent domain of the sovereign. 3 Toullier, p. 17. 

‘“‘ L’empire, qui est le partage du souverain, ne renferme aucune idée de do- 
maine proprement dit. I] consiste uniquement dans la puissance de gouverner. 
Il ne donne 4 |’Etat sur les biens des citoyens que le droit de régler l’'usage de 
ces biens, le pouvoir de disposer de ces biens pour des objets d’utilité publique, 
Ja fuculté de lever des impésts sur les mémes biens. Ces différents droits 
réunis forment ce que Grotius, Puffendorf, et autres appellent le domaine émi- 
nent du souverain, mots dont le vrai sens, développé par ces auteurs, ne sup- 
pose aucun droit de propriété, et n’est relatif qu’A des prérogatives insépara- 
bles de Ja puissence publique. Nous convenons que |’Etat ne pourrait subsister 
s’il n’avait les moyens de pourvoir aux frais de son gouvernement; mais, en se 
procurant ces moyens par Ja levée des subsides, le souverain n’exerce point un 
droit de propriété; il n’exerce qu’un simple pouvoir d’administration.” Por- 

. talis, Exposé des Motifs, in Locré, vol. 8, p. 153, 155. 

The taxes of thé State are inherent to its sovereignty, and never can be 
seized. 

Another counsel has argued that, admitting that the State taxes are not liable 
to seizure, it is otherwise with respect to those imposed by the Municipalities 
of this city ; but the reasons alleged in support of the distinction, have failed to 
convince us. There is no difference in the nature of the two taxes. « Public 
order and the common good of a State require two kinds of expenses : the first 
is that which concerns the whole State, and the second, the expenses necessary 
for the police and good government of cities. It is for these two kinds of ex- 
penses, that there are two kinds of public contributions. The first is imposed 
and collected by the sovereign and his officers; the second, by the officers of 
town corporations.” Domat, 2 pt. tit. 5, sect. 1, no. 5. Domat makes no dis- 
tinction between the two, and as the taxing power of the Municipalities is de- 
rived from as high an authority as that of the corporations of which he speaks, 
no distinction can be made here. 

It must be conceded that the right of the Municipalities to impose and collect 
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taxes, is not derived from any right of ownership in the property taxed. If Bagaton 


their title to the taxes does not originate in private right, it must necessarily be 


THIRD Suna, 


deduced from public power ; and, being so deduced, the taxes are a constituent rat.ity or NEw 


part and a necessary ingredient of that power, no more liable to seizure than 
the whole power itself would be. Article 647 of the Code of Practice, in au- 
thorizing the seizure of sums of money due the judgment debtor, in whatsoever 
right, must be understood as having exclusive reference to that class of rights, 
defined and protected by the constitution as rights of property. The tazes im- 
posed for the protection of those rights, form no part of them. Any other inter- 
pretation of that article would be destructive of public order, and inconsistent 
with the very idea of government. The principle, that under the American 
constitutions, no power or individual possesses directly or indirectly such an 
overruling influence over other powers, as would enable it or him to stop their 
functions, and thus to disorganize the government, is an axiom—a self-evident 
proposition. Federalist, p. 199. 

In the case of M’Culloch v. The State of Maryland, already cited, the court 
held that, the power to tax involves the power to destroy; that the power to 
destroy may defeat and render useless the power to create; and that there 
would be a plain repugnance in conferring on one government a power to con- 
trol the constitutional measures of another. We have nothing to do with the 
question, whether the establishment of a bank was a constitutional measure ; 
but, taking the facts as stated by the court, their argument is unanswerable ; and, 
by parity of reasoning, it is equally true that the power to seize the tax in this 
case, involves the power to destroy the corporation; that the power to destroy 
the corporation, may defeat and render useless the power to establish it; and 
that there would have been a plain repugnance in conferring on any individual 
the right to arrest, or impede, the action of a constitutional power, in the func- 
tion of government. 

The power to create the corporation of the city of New Orleans, for purpo- 
ses of local government, involves the power to preserve and protect it ; but that 
protection would be unavailing if it could: be deprived of the regular supply of 
means, without which it cannot work its task. For all useful and practical pur- 
poses, the exercise of the right claimed would, in the present embarrassed con- 
dition of the Municipalities, as effectually abrogate their charters, as if they 
had been repealed by law. We conceive such a state of things to be repugnant 
to the letter and spirit of the constitution. 

It is urged that the defendants cannot avail themselves of the privileges of 
public power, because they may be sued, and that sueing them would ‘be doing 
a vain thing, if, in default of any other property, their taxes cannot be seized 
under the judgment obtained against them. We all know that judges and gov- 
ernors may also be sued notwithstanding the political powers they exercise, and, 
although their salaries may be their only means of paying their debts, those 
salaries are not fiable to seizure. It is true that out of superabundant caution our 
Codes make special provision in relation to salaries of office, but the same rule 
prevailed before upon general principles. 

The taxes in this case were seized in the hands of the corporators, =o 
their assessment and before their collection. The attributes of the taxing pow- 
er, as may be seen in every English statute on the subject of taxation, are, the 
imposing, levying, collecting, receiving and taking of the tax; the collecting and 
receiving are as much part of that power, as the levying and imposing. The 
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power would be precarious otherwise ; and, as the plaintiff admits that he had 
HP o> sonal no power to impose and levy the tax, it necessarily follows that he could not 
PaLitror New lawfully collect and receive it ; so that, if even the tax was liable to seizure, it 
OREEANS. could only be seized in the coffers of the treasurer after its collection ; but, to 
put an end to litigation on this important subject, we have thought it best to give 
our opinion on the whole issue submitted to us, and to state at large the reasons 

on which it is founded. 

It is contended that, if the Municipalities cannot pay their just debts they 
ought to be broken up, and their powers entrusted to safer hands. Whether 
it be an ascertained fact that, those corporations, as at present organized, cannot 
be safely trusted with power or with money, is a question we are not competent 
to determine. But it is very evident that the convention assembled last year 
thought otherwise. The acts of the Municipalities and their indebtedness 
were known to them, and, with that knowledge, the convention made no change 
in their organization, and gave their officers additional political powers. There 
is no warrant of law to justify the seizure in this case, and, as none existed at 
the time the debt sued on was contracted, the credit given to the defendants 
could not have rested upon the belief that their taxes were liable in execution. 

It is not without much reflection that we have been able to concur in the de- 
cree about to be rendered in this case. On the first view of this question there 
is something very repugnant to the moral sense, in the idea that a municipal cor- 
poration should contract debts, and that, having no resources but the taxes which 
are due to it, these should not be subjected by legal process to the satisfaction 
of itscreditors. This consideration, deduced from the principles of moral duty, 
has only given way to the more enlarged contemplation of the great and para- 
mount interests of public order and the principles of government. Although 
the enforcement of payment may now be beyond the power of the judiciary, 
the subject will, no doubt, be deemed worthy of occupying the wisdom and sense 
of justice of the legislature. Judgment affirmed. 


GitmorE et al. v. BRENHAM et al. 


N this case, and in nine others instituted by different plaintifis against the same 

defendants, and brought up from the Commercial Court of New Orleans, the 

issue made, and evidence adduced, being the same as in the case of Hefferman 
v. Brenham, ante p. 146, the same judgment was pronounced as in that case. 
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JonEs et al. v. Crocker. 


Where a purchaser at a judicial sale of the property of minors, fails to pay the price, the 
“latter may sue for a dissolution of the sale. C. C. 2595, 2586, 2539. 
Actions to rescind sales on account of the non-payment of the price, are prescribed only by 
the lapse of ten years. Arts. 1989, 3446, 3453 of the Civil Code are not applicable to such 
actions. 


} gierenm from the District. Court of the First District, Buchanan, J. 
Benjamin and Micou, for the appellants. The principle governing the 
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ease of Lalanne’s Heirs v. Moreau, 18 Lis. 437, applies only to purchasers in 
good faith. It will not protect a party te the proceedings, cognizant of the 
fraud. Judicial proceedings, used te cover illegal acts, cannot protect the par- 
ties or privies. Fennessy v. Gonsoulin, 11 La, 424. Minors may sue for their 
property illegally alienated, or for its price. Harty v. Harty, 2 La. 520. The 
prescription of five year’s cures only informalities. Stat. 10 March, 1836, s. 
4, Sess. Acts, p. 123. 

H. H. Strawbridge, for the defendant, contended that he was not in bad faith, 
and that the action was prescribed, citing Civ. Cede, arts. 1989, 3446, 3453. 

The judgment of the court was pronounced by 

Rost, J. The petition alleges that Michael Jones, their father and tuter by 
nature, caused a town lot forming part of the community property between him 
and Sarah Roberts, his late wife, and the mother of the petitioners, who are 
his only heirs, to be sold at probate sale, after the usual formalities of law, some- 
time in the year 1837, under the pretence that said sale was necessary to pay 
the debts of the community ; that the defendant became the purchaser for 
the price of $10,000 ; that, at the time of the death of their mother, which 
occurred in December, 1830, the community owed no debts; that the mortgages 
existing on the property at the time of the sale, were for debts contracted by 
Michael Jones, after the death of his wife, for which debts they are not re- 
sponsible. The petition further alleges that the defendant is not a purchaser in 
good faith ; that he has retained possession of the property, and enjoyed the 
rents and revenues thereof, and has paid no part of the price. It concludes 
with a prayer that, the defendant be condemned to restore to the petitioners 
one undivided half of the lot, with their shares of the rents thereof. The an- 
swer of the defendant is a general denial, and an averment that he holds the 
property by a good and sufficient title, viz: the adjudication mentioned in the 
petition, made on the 27th of September, 1837. The court below dismissed 
the plaintifis’ action, and they appealed. Art. 2595 of the Civil Code provides 
that judicial sales are subject to the rules previously laid down for public sales in 
general. One of the rules laid down for public sales in general is, that, after 
the adjudication, the contract is subjected to the same rules which govern the 
ordinary contract ef sales. Ibid. art. 2586. One of the rules which govern 
the ordinary contract of sale is that, if the buyer does not pay the price the 
seller may sue for a dissolution of the sale. Ibid. art. 2539. “ Itis clear,” said 
the judge of the court below in his opinion, “‘ that the defendant had not made 
payment, according to the terms of his adjudication, on the 16th of June next 
following the sale ; for on that day there was a settlement of accounts between 
the parties, and an agreement that the tutor of the plaintiffs might redeem the 
property by paying the balance he owed the defendant, in five years, without 
interest. This agreement, so far as it concerns the interest of the minors, was 
a mere nullity. The next evidence applicable to this part of the case is, the 
sale by authentic act before Pollock, on the 4th of June, 1840, in which the tu- 
tor of the plaintiffs, after reciting the adjudication, acknowledges to have re- 
ceived from the defendant the entire price in partial sums, from time to time 
paid since the date of the adjudication, to enable the tutor to extinguish encum- 
brances on the property. This, again, is a mere nullity, as regards the inter- 
est of the plaintiffs in the property.” 

We concur with these views. The defendant was a member of the first fa- 
mily-meeting, who advised the sale of the property for the payment of the com- 
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munity debts. He had full knowledge of the rights of the plaintiffs in that 
property, and was one of those who caused it to be sold for a specific purpose. 
He cannot now divert the proceeds of the sale from that purpose, to apply them 
to the payment of debts due by Michael Jones individually to him. If the de- 
fendant has paid debts for which the plaintiffs were liable, it was incumbent 
upon him to prove that fact; but asthe death of Sarah Roberts is not satisfac- 
torily shown to have occurred previous to the dates of the encumbrances which 
he avers he extinguished, it is not made certain thata single debt of the com- 
munity has been paid. If it had debts, as represented by the family-meeting 
in which the defendant sat, the plaintiffs are now responsible for them; and 
whether it be for the benefit of themselves or their creditors, they have against 
the defendant a clear right of action for one half of the price of the property. 
This the court below fully-admitted ; but the judge did not perceive that, with 
the right to sue for the price, the law has given another which sellers are at li- 
berty to select in all cases—that of suing for the dissolution of the sale under 
the dispositions of the articles already cited. This the plaintiffs have done, in 
praying that the undivided half of the lot should be restored to them, on ac- 
count of the non-payment of the price by the defendant ; and the evidence sa- 
tisfactorily establishes their right. 

In suits like the present, the law gives us powor to grant to the buyer of im- 
movable property, a delay not exceeding six months to pay the price, when jus- 
tice requires such a course; but from the conduct of the defendant after the 
sale, we do not consider him to have been in good faith, and there would be no 
justification for the exercise of that discretion in his behalf. 

The prescription of five years has been pleaded by the defendant, under 
arts. 1989, 3446 and 3453 of the Civil Code. Those articles are not ap- 
plicable to actions for the dissolution of sales on account of the non-payment of 
the price. These actions are prescribed by the lapse of ten years only. 

The plaintiffs are entitled to one undivided half of the lot in controversy, 
and, on account of the insufficiency of proof in relation to other claims which 
the parties may have against each other, we will enter a decree in favor of 
the plaintiffs for that portion of their demand, reserving to them and to the de- 
fendant respectively, all rights not finally adjudicated upon, which they may 
have against each other. 

For the reasons assigned, it is ordered that the judgment of the District 
Court be reversed. Itis further ofdered, that the adjudication and probate 
sale made by the register of wills to the defendant, on the 27th day of Septem- 
ber, 1837, of a lot of ground situated in the suburb Annunciation in this city, 
forming the corner of Levée and Céleste streets, having sixty feet in front on 
the former street, by one hundred and twenty in depth and front on the other 
street, together with the improvements thereon, for the price of $10,000, and 
also, the sale of the property passed by Michael Jones to the defendant, before 
Carlisle Pollock, a notary public, on the 4th day of June, 1840, be dissolved 
and set aside, so faras regards the undivided half-interest of the plaintiffs. It 
is farther ordered that the said plaintiffs recover from the defendant one undi- 
vided half of the above described Jot, buildings and improvements, and the costs 
in both courts. Itis finally ordered, that the rights of the plaintiffs for rents and 
profits, and those of the defendant on account of taxes paid, or other necessa- 
ry expenses incurred on said lot, or on account of any monies he may have 
paid or receipted for in satisfaction of debts due by the community formerly 
existing between Michael Jones and Sarah Roberts, be reserved. 
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Husert v. His Crepirors. 






Acts of pledge passed by the cashier of a bank in this State, are not required to be attested 
by witnesses, nor to be registered in the office of a notary, to have effect against third per- 
sons. C. C. 3126. 














PPEAL from the Parish Court of New Orleans, Maurian, J. 

Burthe, for the appellants. Art. 3126 of the Civil Code confers on cash- 
iers of the banks of this State the powers of notaries in regard to acts of pledge. 
In the case of Robinson v. Shelton, 2 Rob. 279, the court held that the authority 
given by law to cashiers of banks to execute acts of pledge, confers on them only 
the powers of a notary in relation to those contracts, and that none of the essen- 
tial forms can be dispensed with. Art. 3126 authorizes cashiers to execute au- 
thentic acts, but art. 2231 requires every authentic act to be executed in the 
presence of two witnesses. The two articles are not inconsistent. 

Grima, contrd, contended that acts of pledge passed before the cashiers in 
favor of the banks of this State, must be considered as acts under private sig- 
nature ; that acts of pledge sous seing privé are not required to be executed in 
the presence of two witnesses ; and that acts of pledge passed before the cashiers 
of banks, if executed in conformity to acts 3125, 3126, are valid. 

The judgment of the court was pronounced by 

Kine, J.* The syndic of Hubert’s creditors presented a tableau of distri- 
bution of the insolvent’s estate, ia which he credited the Louisiana State Bank 
with $1000, to be paid by privilege and preference over other creditors, out of 
the proceeds of twelve shares of the stock of the bank, which had been pledged 
to secure the debt. Andry and others, who are creditors of the insolvent, in 
consequence of having paid a debt due by him to the United States, for which 
a judgment had been obtained, claim to be subrogated to the rights of the United 
States, and to be paid by preference over all other creditors. They opposed 
various items in the tableau, and among others the privilege allowed to the 
Louisiana State Bank, alleging that the act of pledge under which it is claimed, 
is void for the want of proper forms. By the proposed distribution, the entire 
estate of the insolvent was absorbed by debts due by privilege and mortgage, 
entitled to a preference over that of the opponents. Most of the former were 
reduced by consent in the court below, leaving a residue to be applied to the 
claim of the opposing creditors, but insufficient to satisfy it. Effect however 
was given to the pledge in favor of the bank, and the privilege resulting from it 
allowed. Of this the appellants complain. The only question therefore pre- 
sented is, as to the legality and effect of the act of pledge, under which the privi- 
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lege was given. 

The act was passed by the cashier of the bank, is not attested by witnesses, 
and has not been registered in the office of a notary. The appellants contend 
that the article of the Code which authorizes cashiers to pass acts of pledge, 
confers on them notarial powers for that purpose, and that their acts must be 
clothed with all the forms of authentic acts. The 3125th article of the Code 
provides that, the privilege resulting from a pledge shall only take effect against 
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* SLIDELL, J., having been of counsel in this case, did not sit on its trial. 
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nt third persons, when the pawn is proved by an act, either in public form or un- 
‘Gro. der private signature ; provided that, in the latter event, it be duly registered in 
the office of a notary. The succeeding article establishes an exception in favor 
of the banks of the State, and makes acts of pledge passed by their cashiers 
authentic proof, when they contain the required certainty of description of the 
object given in pledge. Civ. Cude, art. 3126. This article confers no notarial 
powers. Its object is to dispense with a public act, and with the registry of 
private acts of pledge passed by cashiers to give them effect in favor of banks 
against third persons. Such acts when passed by cashiers are private acts in 
their form, to whose validity the attestation of witnesses is not essential; but 
against third persons they produce the effect of public instruments, without 
registry. 
We do not understand that this interpretation conflicts with the decision in 
the case of Robinson's syndic v. Shelton, 2 Rob. 279, relied on by the appellants. 
The act of pledge was not held in that case to be void, because it was passed 
by the cashier unassisted by witnesses. Its invalidity was expressly put upon 
the ground that, the obligation pledged was not indorsed by the pledgor, and 
was not shown to have been placed in the possession of the pledgees. 
The judge did not, in our opinion, err in allowing a privilege to the bank on 
the stock pledged. Judgment affirmed. 


Lyon v. Fisk et al., Executors. 


A testator bequeathed five thousand dollars to one of his clerks, as a gratuity for his faithful 
services ; by a subsequent will he bequeathed to the same person, twenty-five hundred 
dollars. A few hours before his death, on being asked whether one of the wills should be 
destroyed, he directed both to be kept. In an action by the legatee to recover both lega- 
cies: Held, that the declaration of the testator is conclusive against the presumption that 
the second will was intended to revoke the first; and that, under art. 1686 of the Civil 
Code, the plaintiff is entitled to recover both legacies. 

Where the laws and jurisprudence of a country are reduced into the form of a Code, without 
any clause of repeal, as was the case with the Code of 1808, the rule of interpretation must 
be, as in cases of successive statutes, not to favor a repeal by implication, unless in case 
of manifest repugnance. 

Aft. 185, tit. 2, book 3, of the Code of 1808, which declares ‘that, “posterior testaments 
which do not in an express manner revoke the prior ones, annul in the latter only such of 
the dispositions there contained as are incompatible with the new ones, or contrary to 
them, or entirely different, must be considered as embodying the provision of law 21, 
tit. 1, of the sixth Partida, which declares that, where two wills have been made, the lega- 
cies in both, either for pious purposes, or to the relations and friends of the testator, shall 
be valid ; and art. 1686 of the present Civil Code, being copied verbatim from art. 185, of 
tit. 2, book 3 of the Code of 1808. must be considered as having the same meaning as it. 
The construction of art. 1686, cannot be affected by the repeal of the Spanish laws after the 

promulgation of the new Code. 


PPEAL from the Second District Court of New Orleans, Canon, J. 
The plaintiff sued the executors of Abijah Fisk, to recover the sum of 
$7,500, bequeathed to him by the deceased, $5000 having been left to him by a 
will dated 27 Nov. 1843, and $2;500 by a subsequent one, execuied the 30 
April, 1845.. The defence was that the first will was revoked by the second. 
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The first of these testaments contains thé following provisions: ‘I give to 
the Hon. Charles Watts $5,000. I give, devise and bequeath the sum of $5,000 
to Joseph H. Lyon, at present one of my clerks, asa gratuity for his faithful 
services. I give, devise and bequeath to the City of New Orleans, my house 
at the corner of Custom-house and Bourbon streets, on condition that it shall 
be applied to the keeping of a library for the use and benefit of the citizens of 
the said city, and to be used for no other purpose. The balance of my estate 
I give, bequeath and devise to the children of my brother Alvarez Fisk, viz: 
Stewart Wilkins, Alice, Edward, and Isabel, to be sbared equally, those who 
are twenty-one years of age to come into possession immediately. Those who 
are under that age shall have their portion securely placed at interest, or invest- 
ed in stores producing an income, favorably located in this city, by my execu- 
tors, until they are twenty one years old, when possession may be given to 
them. Iappoint my nephew Stewart Wilkins Fisk, and Hon. Charles Watts, 
as executors of this my last will and testament.” This will concludes with a 
recommendation to his executors to employ Joseph H. Lyon, as clerk in settling 
up his estate, on account of his knowledge of his property and of his debtors, 
and with a statement that he estimates his estate at $300,000, at least. 

The second will is in these words: “In the first place let all my debts be 
punctually paid, if there are any existing at my death. Secondly, to Mr. Jo- 
seph H. Lyon, my faithful clerk, I give, devise and bequeath $2,500. Thirdly, 
to the free schools of the Second Municipality of New Orleans, I give, devise 
and bequeath $5,000, to be used for the benefit of said school by the aldermen of 
said Second Municipality. Fourthly, to my brother Alvarez Fisk, I give, de- 
vise and bequeath the residue of my fortune, both real and personal, for his 
sole use and benefit. It is with reluctance that I give my brother Alvarez so 
large an amount, who already has so large a fortune for his children. I nomi- 
nate and appoint my brother Alvarez Fisk, and the Hon. Charles Watts, as 
executors of this my last will and testament, requesting them to employ my 
said clerk, Joseph H. Lyon, to aid them in this matter.” 

The plaintiff introduced witnesses to prove that it was the intention of the 
testator that the plaintiff should receive both legacies. This evidence was ob- 
jected to, but admitted by the lower court, subject to exception. Dr. Meur 
testified that, he had been in attendance on the testator for several days, when 
the latter asked him ‘“ how long he thought he would survive. Deponent stated 
to him not more than two or three hours, upon which deceased ordered his 
servant to take from his armoire his frock coat, and to hand him a paper. that 
was in said coat; upon which Mr. Alvarez Fisk aided in searching for it, and 
upon getting hold of the paper said: “* This is Abijah Fisk’s will—what shall 
I do with it? Shall I destroy it?” Abijah Fisk replied, “* No: keep it; the 
other’s in the bank. Keep both.” The witness further stated that, he “had 
heard Fisk state that Lyons was a very competent clerk, and did the business 
of two clerks.” Jones, another witness introduced by the plaintiff stated that, 
during a spell of sickness under which the testator suffered between July and 
November, 1843, the latter told him that he had left the plaintiff but $5000, and 
that he deserved more. Watts, one of the executors, was also sworn as a wit- 
ness for the plaintiff. He testified that, + Lyon acted rather as a partner than 
as a clerk in the management of the business of Fisk; that Lyon managed his 
business, both while he was present in New Orleans and during his absence ; 
that during the last four or five years of his life the testator was in bad health 
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anid absent during the summer, and that, during the whole of that time, Lyon 
had the principal management of his business ; that a year or two previous to 
the time when Lyon yyas engaged, the testator had employed a clerk at a salary 
of $5000, who remained with him only five or six months. Witness understood 
from the deceased that, the highest salary he had ever given to Lyon was $2500 
@ year. 

There was a judgment in favor of the plaintiff for the amount of both legacies, 
with interest from the date of the demand of payment made of the executors. 
The latter appealed. ‘ 

Elmore and W. W. King, for the plaintiff. Art. 1686 of the Civil Code 
declares that, *‘ posterior testaments, which do not in an express manner re- 
voke the prior ones, annul in the latter only such of the dispositions there con- 
tained as are incompatable with the new ones, or contrary to them, or entirely 
different.” There being no express revocation in the last will, the legacies in 
both must stand. Nor is there any tacit revocation. The presumption of law is 
against any such intention on the part of the testator. There is the strongest 

roof, that he did not intend to revoke the first will by the last. Civil Code, 
arts. 1705, 1708. Dalloz, on the subject of the revocation of prior wills by sub- 
sequent ones, says, vol. 11, p. 174, § 5: ‘* The contrariety and incompatibility 
of testamentary dispositions has not been, and cannot be defined by law; it is 
for the magistrate, to whom it appertains to decide upon them, by a comparison 
of the expressions in the different wills, and the appreciation of the peculiar cir- 
cumstances, to ascertain the intention of the testator.”” See, to the same effect, 
6 Toullier, No. 318. 30 Merlin’s Rép., verbo Révocation de Legs, p. 30, 
Brussels ed. These authorities establish the admissibility of the testimony : 


being admitted, it proves beyond all doubt, that it was not the intention of the 
testator to rovoke his former will by the last. 


Though the evidence of witnesses should be excluded, the plaintiff would be 
entitled to recover both legacies. The wills bear, on their face, evidence that 
it. was not the intention of the testator to revoke the first legacy by the last. 
The first legacy was a gratuity for the faithful services of the plaintiff, as clerk 
of the testator. Such a legacy is a remunerative donation. 5 Toullier, no. 
186. . Pothier, Don. Rémun., nos. 601, 607. In the case of For v. Foz, 
2 Rob. 292, it was held, that a legacy, ‘‘in consideration of long and faithful 
services. rendered” by the legatee to testator, was a remunerative donation. 
In the case of the Succession of Cucullu, 4 Rob. 398, it was decided, that a 
legacy, *‘in recompense of services he has rendered me (the testator), and the 
particular affections I bear him,” was; in consequence of the latter clause, a 
mixed legacy. Had the latter clause been left out, the first would have consti- 
tuted a remunerative legacy. These authorities show that the legacy to the 
plaintiff was a remunerative legacy. Such legacies are regarded by the law 
with peculiar favor. Civil Code, arts. 1500, 1510, 1513. 5 Toullier, 196. 
This being the character of the legacy to the plaintiff in the first will, no motive 
could have operated upon the mind of the testator to change it. 

_ The. second legacy does not manifest any such desire to change the former 
legacy. 

, The continued regard and affection of the testator for the plaintiff, up to the 
time of his decease, is evidenced. by his wills; why then, after several years of 
additional Service, during the. testator’s protracted illness, should he have de- 
sired to diminish the ‘amount willed to the plaintiff, by one-half? The infer- 
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ence is just the reverse, and this inference is also strengthened by the language 
with which he concludes his bequest to his brother. He says: “It is with 
reluctance that I give my brother, Alvarez, so large an amount, who already 
has so large a fortune for his children—inheritance to whém, morality, honesty, 
education, industry and frugality, is far richer than gold.” 

We have already quoted art. 1686 of the Civil Code, to the effect that pos- 
terior wills revoke only those dispositions in prior wills which are incompatible 
with, contrary to, or entirely different from, the dispositions of the last will. 
This principle has been repeatedly acted on by our Supreme Court. See 
” Sarce et al. v. Dunoyer’s Executor, 11 La. 220. Succession of Bowles, 3 Rob. 
31. Tournoir v. Tournoir, 12 La. 19. Article 1036 of the Code Napoléon is 
to the same effect. Dalloz, in the11th vol. of his Jurisprudence of the Nineteenth 
Century, p. 174, § 6, chap. 9, sect 1, art. 2, says: “* We have already said, in chap. 
7, § 4, that the willing of one sum of money is not incompatible with, nor con- 
trary to that of the same sum willed, by a prior testament, to the same person. 
So it was pronounced by the Court of Turin, Feb. 24th, 1807. The same 
solution should apply in the case where the second testament contains a legacy 
of a greater or less sum than that contained in the first testament; the legatee 
can exact both.” 

Merlin, in his Rép. verbo Legs, sec. 4, § 3, no. 22, says: “When a tes- 
tator wills, many times, the same thing, to the same person, is the same thing 
due many times? It is necessary to distinguish whether the legacy has for its 
object a thing certain (un corps certain), or a quantity (une quaniilé). A thing 
certain, though willed many times to the same person, is only due once. * * * 
When the same quantity is willed many times to the same person, it is neces- 
sary to distinguish whether the legacies are contained in the same will, or in 
different wills. In the firat case, the legacy is due but once, unless the 
testator has intended to multiply them, which must be proved by the legatee. 
In the second case, the presumption is, that the deceased intended to will, many 
times, the same sum, but the heir may destroy this presumption, by proof to the 
contrary.” In his additions to the above, volume sixteen, after referring to the 
Roman law, he continues thus: ‘ That is to say, the heir is not dispensed from 
paying the sum willed as many times as there are instruments in writing containing 
the legacy, unless he can establish, not by simple conjectures, but by proper evi- 
dence, that the testator intended to make but one legacy.” After quoting article 
1036, of the C. N., he proceeds to say: ** It is evident that if, after having, by 
a first testament, willed to Paul the sum of ten thousand francs, I will him 
again the same sum, by a second testament, which does not expressly revoke 
the first, the two wills are not incompatible nor contrary; they should both re- 
ceive full execution, unless my heir, or universal legatee, has some means of 
proving that my intention was to make Paul but one legacy.” 

Both of the above authors cite the case of Dela Turbic v. Murialdo. The 
plaintiff, in that case, recovered three different sums of money, left him in three 
separate testaments, made at different times. 

It was contended, in the lower court, that the legacy to the plaintiff, in the 
first will, was revoked by the clause in the last will, constituting Alvarez Fisk 
universal or residuary legatee. On this subject, Dalloz says, vol. 11, p. 175, § 
9, chap. ix, sec. 1, art. 2: “If, after having made a particular legacy (in a 
first will), the testator institutes another person universal legatee (in a second 
will), there is no revocation; for a particular legacy is far removed from being 
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incompatible with an universal legacy; the Jaw charges the universal legatee _ 
with the payment of particular legacies.” He refers to many authorities. See_ 
also Merlin, Rép. verbo Révocat. de Legs, § 2, Additions. 31 Sirey, 2d part, 306. 
33 Sirey, 2d part, 494. Sarce et al. v. Dunoyer’s Executor, 11 La. 223. 
Tournoir v. Tournoir, 12 La. 19. 

The opposing counsel rely upon the case of Compton v. Prescott’s Executor 
et al., 12 Rob. 65, to show that a residuary legatee is not an universal legatee. 
The authority of this case is directly against the defendants, in their endeavor 
to establish a distinction between a residuary and an universal legatee, in a case 
like the one before the court. But, if it did establish the principle contended 
for, it is difficult to concede how a residuary legacy should have a greater effect 
in annulling a prior special legacy, than an universal legacy—how the willing of 
a portion should have greater effect than the willing of the whole to the same 
person. Dalloz declares, vol. 11, p. 175, sec. 10, that, ‘‘a particular legacy, 
whether made before or after a general legacy to a different person, is not re- 
voked by it.” He refers to various authorities. He says further, in sec. 11, 
that there is no identity between sums of money willed successively, to many 
persons, by different testaments. See also Merlin, Rép. verbo Révocat. de 
Legs, no. 22. The counsel for the defendants attempted, in the lower court, 
to draw a distinction between art. 1686 of our Code and art. 1036 of the Code 
Napoléon. The distinction between the two Codes is fanciful ; it is a distinction 
without a difference. 

In discussing the subject of the revocation of legacies, we have made no use 
of Duranton or Toullier. The doctrines of Duranton have been condemned 
both by the courts of France and of our own conntry. See Sarce et al. v. 
Dunoyer’s Executor, 11j La. 293. Those of Toullier have been commented 
upon and severely condemned by Merlin and Dalloz. Merlin, Rép. verbo Ré- 
vocat. de Legs, § 2, add. 1, no. 22, reviews with great severity no. 643 of 5th 
Toullier. The latter author constantly confounds the Roman law with the pre- 
sent Frenchlaw. No two systems can be more diametrically opposed. Dalloz, 
vol. 11, chap. 9, sec. 1, art. 2, p. 173, § 2, says that ‘the Roman law did not admit 
of the simultaneous existence of two testaments: a testament was destroyed 
by the making of a posterior testament.” ‘ But now,” he adds, ‘‘ under art. 
1036 of the Code Napoléon, the law is different—posterior testaments, which 
do not expressly revoke preceding ones, revoke, in the former, only those dis- 
positions contained in them which are incompatible with, or contrary to, the 
last.”’. Such is also the law of Louisiana. 

We have thus shown that the legacy to the plaintiff in the first will was not 
revoked by the second : Ist. By parol testimony, which proves clearly that such 
was not the intention of the testator: 2d. By the intrinsic evidence of the wills 
themselves: 3d. By legal authorities, which establish that, a particular legacy 
in a subsequent will does not revoke a particular legacy to the same person in a 
prior will: 4th. That constituting an universal legatee, by a subsequent will, ’ 
does not revoke a particular legacy in a former will.. In conclusion, we would 
call the attention of the court to art. 1706 of the Civil Code, which prescribes 
that, in cases of doubt, such a construction is to be given to testaments as to 
give effect to all of their dispositions, rather than one in which they can have 
no effect. 

Prentiss and Finney, for the appellants. The last will operates a tacit revo- 
cation of the first; and the legacy in the second will is a substitute for the le- 
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gacy in the first. By the Roman law a posterior testament always annulled a 
prior one, without any express revocation. Our Code has changed the Roman 
law, and provides, in art. 1686, that “ posterior testaments, which do not in an 
express manner revoke the prior ones, annul in the latter only such of the dis- 
positions there contained as are incompatible with the new ones, or contrary to 
them, or entirely different.” It follows then, that all dispositions in the first 
will, “‘incompatible with,” ‘contrary to,” or ** entirely different from,” those 
contained in the second, are revoked. Let us test by this article the case be- 
fore the court. Abijah Fisk's last will contains a complete disposition of his 
whole estate, moveable and immovable: Ist. It directs payment of all testa- 
tor’sdebts: 2d. Bequeaths to plaintiff a legacy of $2,500: 3d. Bequeaths to 
the free schools, &c. 5,000: 4th. Bequeaths “ the residue” of testator’s for- 
tune, both real and personal, to his brother, Alvarez. The word “ residue” here 
evidently has reference to the three preceding clauses of the same instrument. 
It is the complement of those clauses, and was manifestly intended to make up, 
in connexion with them, a disposition of all the testator’s property. It cannot 
be construed as referring to the first will, and meaning only “ the residue” after 
satisfaction of the dispositions of that will; because that disposes also of the 
whole estate, and if its dispositions are first satisfied, there will be nothing left 
upon which the second will can operate, and of course no * residue” at all. Is 
then the second will ‘incompatible with,” * contrary to,” or * entirely differ- 
ent from” the first? The ready answer is, the whole of the testator’s property 
is disposed of in the last will, and its disposition is ** entirely different” from that 
contained in the first. The plaintiff is entitled, under the second will, to a Jega- 
cy of $2,500; all the rest of the estate is disposed of to persons not named in 
the first will. 

We admit plaintiff’s right to $2,500, but he demands in addition, $5,000, 
under the first will. To this we answer, there is nothing out of which to pay 
this legacy ; the estate is otherwise disposed of by a posterior testament; and 
that, too, by dispositions in the language of the Code, art. 1686, “ entirely dif- 
ferent”. from those in the prior will by which plaintiff claims. It will not be 
denied that, if this $5,000 had not have been bequeathed in the first will, it 
would go to Alvarez Fisk under the second. Is not then, the disposition of the 
second will in this respect, ‘‘ entirely different” from that of the first? In other 
words, is not a bequest of $5,000 to Alvarez Fisk, “‘ entirely different” from a 
legacy of the same money to Joseph H. Lyon? But plaintiff relies upon cer- 
tain French authorities in relation to the construction of article 1036 of the 
Code Napoléon, and also upon a decision of the Supreme Court of this State, 
in the case of Sarce et al. vs. Dunoyer’s Executor, 11 La. 220. The old French 
law followed the Roman; and posterior testaments always annulled and revoked 
prior ones. Domat, 2d part, book 3d, tit. 1, sec. 5, arts. 1 and 2. Under the 
Code Napoléon, a new construction arose. Art. 1036 of that Code enacted 
that posterior wills revoked the dispositions of prior ones, only so far as the for- 
mer were contrary to or incompatible with the latter. A majority of the French 
commentators have decided, under this article, that an universal legacy in a 
posterior will does not revoke or annul particular legacies, nor even legacies 
under an universal title, contained in a prior one. This is undoubtedly now the 
doctrine of the French courts, although Duranton and others oppose it, and 
hold to the old Roman rule. The authorities may be found referred to in 
Dalloz, Dic. de Jurisp., Révocation des Testamens, art. 2, . 2, nos. 73, 74, 
57 
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76. The decision of the Supreme Court in Sarce et al. v. Dunoyer’s Executor, 
was made wholly upon the faith of the French authorities, and under the erro- 
neous impression, expressed in their opinion, that the corresponding article of 
our Code, 1686, was entirely similar to the article 1036 of the Code Napoléon. 
Such, however, is not the case. The French article does not allow a posterior 
will to revoke the dispositions of a prior one, except where it is contrary to or 
incompatible with such dispositions, &c. The framers of our Code have copied 
the French article verbatim ; but they have not merely copied it, they have ad- 
ded to it the words, “ or entirely different.’’ Now, a judicial tribunal will al- 
ways seek some meaning in the language of the law-maker. If the construc- 
tion of a law has been well settled by judicial decisions, and the legislator or 
law-giver, in re-enacting it, adds to it another provision, it is to be presumed 
that such new provision is intended to limit, modify or extend, in some way, 
the effect of the previous law. The court is bound to seek a meaning, rather 
than leave the new clause barren. 1t would not be decorous to suppose the law- 
maker would do so vain a thing as to attach a new provision to an old and well 
settled law, without any intention of changing its operation and effect. Our 
law-makers, taking the Code Napoléon for the basis, constructed our own sys- 
tem. They adopted art. 1036, and added the words “or entirely different.” 
What did they mean by this new phrase? We think it is evident they intend- 
ed to enlarge the revocatory power and effect of posterior testaments. By the 
old civil law posterior testaments always revoked prior ones, whether their dis- 
positions were incompatible or not. By art. 1036 of the French Code, posterior 
testaments revoke prior ones, only so far as they are incompatible with, or con- 
trary to them. Now the framers of our Code either intended by the addition- 
al clause, to extend the revocatory power of posterior testaments, and go back 
a'step nearer to the Roman law, or they meant nothing. They retained all the 
revocatory provisions of the French article, and added a new one embracing an 
extensive class of cases, to wit, all those dispositions of posterior wills “+ entire- 
ly different” from the dispositions of prior ones. This new phrase was intended 
to embrace other dispositions than those ‘‘incompatible with or contrary to” 
each other, or it is mere tautology. Many subtle distinctions had arisen under 
the French article. Dispositions “ entirely different’ had been adjudged to be 
neither incompatible with, nor contrary to each other. We may reasonably 
suppose our law-makers intended to avoid these subtilties, and we invoke the 
provision they have inserted for that purpose. We say that Abijah Fisk, by 
his last will, disposed of his whole estate (with the exception of $2,500), ina 
manner “entirely different” from the dispositions of his first will; and that 
consequertly, under our Cede, the last testament revokes all such dispositions, 
even though they should be held valid under the French law. 

But’ we contend that the second will is a total revocation of the first, even 
under the principles of the French law, and in full accordance with the doctrine 
laid down by the Supreme Court, in Sarce et al. v. Dunoyer’s Executor. The 
utmost extent to which the authorities cited on the other side go, is, that an uni- 
versal legacy in a posterior will does not revoke or annul particular legacies in a 
prior will. The ground taken is that such universal legacy is not contrary to or 
incompatible with particular legacies ; that the universal legatee takes the whole, 
or universalité of the estate, subject to all charges of debts and legacies, even — 
legacies under a universal title ; that the universal legatee stands as the institut- 
ed heir, and is bound to fulfil the wishes of the testator; and that it is of his 
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very quality, that he shall pay all legacies and charges. We admit, therefore, 
that if Alvarez Fisk is the universal legatee, his institution as such in the se- 
cond will, does not, according to the French authorities upon the Code Napo- 
léon, revoke or annul the legacies in the first will, whether they be particular 
or under universal title. Whether the addition to the language of the corres- 
ponding article of our own Code, authorises a different construction here, has 
been already argued. But we will now attempt to show that the residuary 
legatee in this case is not a universal legatee, nor even alegatee by an universal 
title, but simply a particular legatee, and no more bound to pay the legacies of 
the first will than the plaintiff himself. Our Code, art. 1599, defines an +‘ uni- 
versal legacy”’ to be ‘‘ a testamentary disposition, by which the testator gives to 
one or several persons, the whole of the property which he leaves at his de- 
cease.” The same definition, is given in substance in the corresponding article 
of the Code Napoléon. The universal legatee (when there are no forced heirs) 
is seized of right, by the decease of the testator, of the effects of the succes- 
sion. C. C. 1602. He is bound to discharge all the legacies, &c. C. C. 
1603. It is also a well settled principle of the French law that an universal 
legatee has the right of accretion. 

Now let us test by these rules, whether the residuary legacy to Alvarez 
Fisk, be an universal legacy or not. The testator, after directing the payment 
of his debts, makes three bequests: Ist. $2,500 to plaintiff as ‘his faithful 
clerk.” 2d. $5,000 to ‘the Free Schools,” &c. 3d. ‘The residue of his 
fortune, both real and personal,’’ to his brother Alvarez. This last, or residua- 
ry legacy, is clearly not an universal legacy: 1st. Because it is not a testamen- 
tary disposition of the ‘‘universalité’”’ of the goods of the testator, but only of what 
shall remain after the payment of the two particular legacies of $2,500, and 
$5,000; in other words, of a part of his goods, only. 2d. Alvarez Fisk, as 
residuary legatee, wus not seized, upon the death of the testator, of all the goods 
of the succession, but they went to the testamentary executors. This, the 
plaintiff himself acknowledges by claiming his legacy of the executors, and not 
of Alvarez Fisk, as universal legatee. 3d. The residuary legatee, in this case, 
isnot bound to pay the previous legacies ; he has nothing to do with them; they 
must be demanded of the executors, and the residuary legatee himself must 
claim his legacy in the same manner. 

Suppose no executors had been named, or those named had refused to ac- 
eept, would the residuary legatee have been seized of the whole of the goods 
of the succession, and entitled to the possession? Clearly not; it would have 
been necessary for the court to have appointed a dative testamentary executor, 
whose duty it would have been to pay the debts and legacies. But such 
a necessity could not exist if the residuary legatee was also universal legatee; 
for in such case, as we have already shown he would have been, upon the 
death of the testator, seized of all the goods, and charged with all the debts and 
legacies. 

This matter is not open for argument. It has already been settled by this 
court.. In the case of Compton et al. v. Prescott et al. 12 Rob. 56, this very 
question arose, and the capacity of the plaintiffs to sue turned entirely upon it. 
The.court, in that case, decided directly and expressly, that residuary legatees 
were not universal legatees, and, consequently, not entitled to the right of ac- 
cretion; but that all lapsed legacies went to the heirs atJaw. This is conclu- 
sive of the present case, for if the residuary legatee in the last will, is not a 
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Universal legatee, then he cannot be held bound to discharge the legacies of the 

- first will. He takes the “residue” after fulfilling the dispositions of the last 

~will, wholly unincumbered by the disposition of the first; the bequest of that 

+“ residue” is a disposition of it ‘‘ contrary to, incompatible with, and entirely dif- 

»ferent’”’ from, the dispositions of the first will; therefore, according to art. 1686 
of our Code, it revokes and annuls such previous dispositions. 

Here we beg to call the particular attention of the court to arts. 1699, 1700, 
1701 and 1702 of the Civil Code. Art. 1699 abolishes the right of accretion, ex- 
cept in case of a legacy made to several conjointly, &c. Art. 1702 provides 
that, * except in the cases prescribed by the two preceding articles, every par- 

tion of the succession remaining undisposed of, either because the testator has 
not bequeathed either to a legatee or to an instituted heir, or because the heir or 
» the legatee has not been able, or has not boen willing to accept it, shall devolve upon 
the legitimate heirs. These articles fully maintain the decision in the case of 
\ Compton's Heirs v. Prescott et al., without resorting to the reasoning of the 
court. Nothing can be clearer than that, under our Code, (whatever it may be 
under the French,) lapsed legacies do not go to the residuary legatee ; but, by 
virtue of art. 1702, devolve upon the legitimate heirs. The residuary legatee 
then, under our Code, wants one of the essential qualities of a universal legatee 
» under the old civil law, to wit: that of “accretion of lapsed legacies.” 


Had the two legacies in the last will lapsed, by inability or unwillingness of 
the legatees to take, what would have become of them? They would have 
been a portion of the succession ‘remaining undisposed of,” ‘because the 
legatee had not been able, or had not been willing to accept it, and would 
accordingly have devolved upon the legitimate heirs.” The residuary legatee, 


then, under our Code, is clearly not an universal legatee in the sense of French 
commentators, for he has not the “right of accretion,” which right is, in the 
view of those authors, of the very essence of an universal legacy, and a correla- 
‘tive of the liability of the liability ofthe universal legatee to pay the particular 
legacies of a prior will. 

Again, the fact that art. 1702 has abolished the right of accretion goes far to 
sustain our view of the construction of art. 1686, and to show that our law- 
makers intended to make, in regard to this subject, a radical change of the 
French Code. But there is still another view of this case which will show that, 
it would be destructive to the intentions of the testator to construe the residuary 
légacy in this case, as a universal legacy; for, if the residuary legacy in the 
second will be decided to be an ‘‘universal legacy,” then the court must also 
decide that, the residuary legacy to the children of Alvarez Fisk, in the first will, 
is equally an universal legacy. Now the French authorities, on which the 
plaintiff relies, all concur in the opinion that a universal legacy in a posterior 
will does not revoke or annul an universal legacy in a prior one; but that the 
‘two universal legatees concur, and take the estate between them. 5 Touillier, 
no. 646, &c. By such a construction then the children of Alvarez Fisk would 
concur with him and be entitled to one half of the estate, would clearly be in 
“utter violation of the intentions of the testator. 

We might rest here ; but we will go a step farther, and show that the residw- 
ary legacy in this case is not even a legacy under a universal title, but is'a legacy 
under a particular title, and consequently subject only to the rules applicable to 
‘to ‘that fitle. < It is true, in the case cited from 12 Robinson, the court, in de- 
ciding that the residuary legatees were not universal legatees, calls them lega- 
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“tees under an universal title. In this we think the court erred. The question 
whether they were legatees under an universal or particular title, was of no im- 
portance in the cause, and the point was probably nat considered. The legacy 
under an universal title is defined by art. 1604 of the Civil Code, to be ‘that by 
“which a testator bequeaths a certain proportion of the effects which the law 
permits him to dispose of, as one half, a third, or all his immovables, or all his 
moveables, or a fixed proportion of all his immovables, or all his moveables.” Now, 
under this definition, a residuary legacy may, or may not be a legacy under an 
universal title, according to the nature of the previous bequests. For example: 
if a testator bequeaths one-fourth of his goods to A, one-fourth to B, and the 
“residue” to C, the residuary legacy is one under an universal title; because 
it is a certain proportion of his effects, to wit, one half. If, however, he be- 
queaths a house to A, a certain sum of money to B, and the “ residue” of his 
goods to C, this disposition clearly does not come within the definition just 
quoted of ‘‘a legacy under an universal title, for this residuary legacy is not of 
any ‘‘certain proportion,” or aliquot part of his effects, nor of any “fixed pro- 
portion”’ of all his immovables, or all his moveables.” 

There is another test. A legatee under an universal title must always share 
something with the other legatees. He has a ‘certain proportion.” But in 
this case there are two legacies to be first paid; one of $2,500, the other of 
$5,000. Now if the estate should only amount to $7,500, the residuary legates 
would get nothing. He has, therefore, no certain or fixed proportion of the 
effects; and consequently his legacy cannot be called a legacy under an uni- 
versal title. Art. 1618 of the Civil Code provides that ‘every legacy not in- 
cluded in the definition before given of universal legacies and legacies under an 
universal title, is a legacy under a particular title.” The residuary legacy then 
to Alvarez Fisk isa legacy under a particular tlle, and under art. 1598 of the 
Code, has effect according to the rules established for particular legacies. If 
this reasoning be true, then the will of Abijah Fisk disposes of his whole estate 
by legacies under particular title, which disposition is “contrary to, incompati- 
ble with, and entirely different’’ from, the dispositions of the first will. 

It will hardly be urged that a legatee under a particular title, in a posterior 
will, is bound to pay all the particular legacies of a prior will. 

The case, then, stands thus: The testator, after payment of his debts, has 
bequeathed to Alvarez Fisk, under particular title, all his “fortune, both real 
and personal,” except $7,500. By a previous will, he had made an ‘entirely 
different disposition” of his effects. Which disposition shall stand ? 

Not an authority has been, or can be cited, which will sustain the dispositions 
of the- first will against those of the second, upon any other ground than that the 
second contains an universal legacy, and that an universal legacy, in a posterior 
will is not incompatible with particular legacies in a prior one, and does not, 
therefore, revoke them. This was the only ground of the decision in the case 
of Sarce v. Dunoyer, and constitutes the basis of all the French authorities. But 
in this case we have shown that there is no universal legatee in the last will, and 
consequently that none of the authorities cited by plaintiff are applicable to the 
case. We come to the conclusion, then, in regard to this point, that the last 
will of Abijah Fisk, being a complete disposition of all his estate, revoked and 
annulled, in toto, his prior will, under which plaintiff claims. 

We will now briefly consider the last point, to wit: Is the bequest to plaintiff 
of $2,500, in the last will, a substitution for the legacy of $5,000. in the first, or 
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are the two cumulative? Weadmit the general rule to be (though with much 
opposition of authority,) that legacies to the same person by different instru- 
ments, are, prima facie, cumulative; but we contend that there are exceptions 
to this rule, and that the rule itself gives way to the intention of the testator, if 
it-can be fairly gathered from the provisions of the instrument. The exception 
is, that when a second legacy is given for the same cause, it is not to be con- 
sidered a double legacy, but a substitution. This is directly decided by Lord 
Hardwicke, in the case of the Duke of St. Albans v. Miss Caroline} Beauclere 
ctal., 2.Atkyns, 640 The decision is based entirely upon the civil law. That 
great judge, after laying down various rules of construction, says: ‘‘ The com- 
mentators on the civil law agree that, when another legacy is given for the same 
cause in different instruments, there shall not be a double legacy.”” Now, in this 
case, the testator gives the first legacy to plaintiff “asa gratuity for his faithful 
services ;” he bequeaths the second to him as his “ faithful clerk.”” The cause, 
or consideration, of the second legacy is clearly the same as that of the first. In 
each one the legacy is intended as a mark of the testator’s regard for the faithful 
services of his clerk, and, under.the rule laid down by Lord Hardwicke, cannot 
be construed as a double legacy. 

But the iostruments show upon their face, that the second legacy was in- 
tended as a substitution. In the second will he makes a disposition of his 
whole estate entirely different from the first. By disposing of all his goods in 
in the second will, he indicates his intention to annul the first. It is manifest 
he inserted in the second the dispositions of the first which he desired to retain. 
In the first will he bequeathed to the Hon. Charles Waits $5,000, and consti- 
tuted him one of his executors. In the second will he again constitutes him 
executor, but omits the legacy. If he thought it necessary to re-institute him 
executor, he must have supposed it equally necessary to reiterate his legacy of 
$5,000, if he intended him to take it. By not doing so, he has clearly indicated 
his,.intention that this legacy of $5,000 should not stand. Again, in the first 
will, he bequeaths a house and lot to the city of New Orleans, for the uses of 
learning. In the second will he omits this bequest, but gives $5,000 to the free 
schools. It can hardly be doubted that in making the last bequest, he intended 
it as. a substitution for the first. In the first will he bequeaths $5,000 to plaintiff, 
for his ‘+ faithful services.” In the last one, he does not notice or refer to this 
bequest, but bequeaths him $2,500, as his “faithful clerk.” It cannot be 
doubted that the last legacy was intended in lieu of, and as a substitution for the 
first. It is clear that the testator intended in his last will to contract his previous 
liberality towards strangers. He omits entirely the legacy to Judge Watts, 
though he still retains confidence enough in him to constitute him again his 
executor. He changes his donation to the public of a house and lot of great 
value, to a moderate bequest of $5,000; and reduces the legacy to his clerk, 
the, plaintiff, from $5,000 to $2,500. 

Should any doubt exist.as to the testator’s intention, we invoke in our favor 
art..1710, C. C., which provides, ‘‘ that where there is doubt, the legatee takes 
only: the smaller quantity.” In this connexion we also cite the case of Robo- 
nam’s heirs. v- Robonam’s executors. 12 La. 73. .1 Toul. nos. 641, 643. 

Some parol evidence was taken at the trial, but it is hardly worthy of notice. 
Dr. Meus testified to some expressions of the testator, while in ertremis, indi- 
cating.a wish that both wills should stand. These expressions were too vague 
and uncertain to be entitled to. any weight, even ifimportant. But they are of 
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no importance. The two wills cannot both stand, because their dispositions aré 
entirely different. The wish of the testator to that effect, however solemuly 
made, could avail nothing, unless clothed with the solempities of a testament. 

The testimony, besides, was clearly illegal, and was excepted to below, and 
the exception is insisted on here. 2 Atkyns, R. 372. 1 Greenleaf’s Ev. 382. 
11 John. R. 212. 2 Roberts on Wills, 10-27. The evidence of Jones, as to the 
testator’s intention to make a large provision for plaintiff, is equally irrelevant and 
pointless. It need only be noted, that the conversation between witness and 
testator took place before either of the present wills were made; so that what- 
ever were originally the intentions of testator, he certainly abandoned them. 

Benjamin and Micou, on the same side. 

The judgment of the court was pronounced by 

Rost, J. On the 27th of November, 1843, Abjjah Fisk made an olographie 
will containing the following legacy: +I give, devise, and bequeath the sum of 
$5000 to Joseph H. Lyon, at present one of my clerks, as a gratuity for his 
faithful services." On the 13th of April, 1845, this testator made a second 
will, in which he leaves the plaintiff another legacy, couched in these words : 
‘‘ In the first place, let all my debts be punctually paid, if there are any exist- 
ing at my death. Secoudly, to Mr. Joseph H. Lyon, my faithful clerk, I give, 
devise and bequeath $2500." Two or three hours before his death, the testator 
being in the full possession of his mental faculties, and remarkably collected, 
ordered his servant to hand him a paper that was in his coat-pocket, upon which 
Alvarez Fisk, his brother and residuary legatee, aided in searching for it, and, 
upon getting hold of the paper, he said: Thisis Abijah Fisk’s will; what shall 
I do with it? shall I destroy it? The testator replied: “ No, keep ii; the 
other is in the bank ; keep both.”” Both were accordingly kept, and duly proba- 
ted after the death of the testator. The plaintiff now seeks to recover the 
amount of the two legacies, and his claim is resisted by one of the executors, 
upon the ground that the legacy in the last will was a revocation of the legacy 
contained in the first. Judgment was rendered in his favor in the court below, 
and the defendants appealed. 

Article 1686 of the Civil Code, under which the only question presented by 
this controversy is to be determined, isin these words: * Posterior testaments, 
which do not in an express manner revoke the prior ones, annul in the latter 
only such of the dispositions there contained us are incompatible with the new 
ones, or contrary to them, or entirely different.” 

A vast number of authorities, taken from the commentators on the Roman 
and French laws, and from the decisions of the English courts, have been ad- 
ducedon both sides, in support of the opposite interpretations put upon that 
article by the counsel. Analogies and distinctions drawn from those sources, 
would be entitled to much weight, if our own positive legislation had not, so far 
as it bears upon this controversy, placed the meaning of that article beyond all 
reasonable doubt. It is true that in Rome, and in France before the adoption 
of the Napoléon Code, the rule on this subject was, “*‘ Per secumdum testa- 
mentum infirmatur primum.” It is now universally admitted that, the law 
should establish no presumptions but such as are certain and infallible ; and that 
the presumption of the Roman Jaw that, second wills are intended to revoke 
the first, was often coutrary to truth; and, while on this subject, it may be ob- 
served that no case can be imagined, in which that presumption would do greater 
violence to truth than in the present. The last words of the testator—do not 
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destroy that will ; keep them both—leave nothing for that presumption to rest 
upon ; and, under art. 1708 of the Civil Code, that circumstance is the best 
possible evidence of his intention. 

But the ascertainment of the intention of the testator, is not necessary to the 
decision of this case. The law 2ist, tit. 1st, Partida 6th, expressly provided 
that, where two wills had been made, the legacies contained in both, either for 
pious purposes, or given to the relations or friends of the deceased, should re- 
main valid. It was a vexed question among commentators, whether, under an 
exception to the general rule, similar legacies were both valid under the Roman 
law. Under the Spanish law, says Gregorio Lopez, there can be no doubt of 
their validity. Tene ergo menti istam legem Partitarum expressé decidentem, 
legata primi testamenti deberi. Gregorio Lopez, on the law already cited. 
Such was the rule when, in 1808, the civil laws of Louisiana were revised and 
embodied in the old Code. In that Code is found, on the subject of the revo- 
cation of wills, the article which has since been transferred into the Louisiana 
Code, under number 1686. As was observed in relation to article 2412 in the 
case of the Bank of Louisiana v. Farrar, ante p. 49, that article contains no 
clause of repeal, and does not purport to make any change in the legislation of 
the country. It must therefore be considered as the embodiment of the laws 
and jurisprudence in pari materia, existing at the time. 

Where the revision and formation into a Code of the laws and jurisprudence 
of a country is effected without a clause of repeal, as was the case with the Code 
of 1808, we hold the rule of interpretation to be, as in cases of successive stat- 
utes, that the law does not favor a repeal by implication, unless the repugnance 
be quite plain ; that the Code must be confined to repealing as little as pos- 
sible of the preceding laws; that although a disposition of the Code may seem 
repugnant to some of those laws, that disposition must, if possible, have such 
construction, that it may not be a repeal of those laws by implication. We 
hold that the same rule is to govern, where different powers given by the former 
laws and by the Code may well subsist together. Dwarris on Statutes, 4th 
Law Lib. p. 31. 

The disposition of the Spanish law, giving to testators the power to make be- 
quests to their friends by two different wills, may well subsist with the powers 
given to testators by the Code, and must therefore be viewed as explanatory of 
its meaning and intent. Such was the contemporaneous interpretation of those 
dispositions of law. 

In the year 1819, two learned jurisconsults were appointed by law to translate 
into English that portion of the laws of the Partidas, which was considered as 
still in force. They inform us in their preface, that they translate no other; 
and the law 2lst, of the tit. 1st, of the 6th Partida, already adverted to, is found 
entire in their translation, 2 Moreau & Carleton’s Part. p.969. That law and 
art. 1686 were both in force, from 1808 until the promulgation of the new Code. 
The disposition of the Spanish law was then repealed; but that repeal could 
not, and did not affect the legal intendment of the article of the Code. If, 
notwithstanding that article, the two legacies would have been valid before the 
repeal took place, the testator in making them now has not violated the law, and 
it is the duty of his executors to pay them both. 


Judgment affirmed. 












Avery et al. v. Lavve et al. 


An express authority is necessary in order to bind another by the execution of a promissory 
note. 
A partnership may be contracted to take effect at a future time, or upon certain conditions. 


PPEAL from the Commercial Court of New Orleans, Watts, J. 

C. A. Jones, for the plaintiffs. Sigur and Bonford, for the appellants, con- 
tended that the defendants were not bound by the note, citing Atwood v. Mun- 
nings, 7 Barn. & Cress. 278 (14 Eng. Com. Law Rep. 42). ‘Greenslade v. 
Dower, Ibid. 635 (14 E. C. L. R.'106). Dickinson v. Valpy, 10 Ibid. 128 
(21 E. C. L. R. 41). Bramah v. Roberts, 3 Bing. N. C. 963 (32 E. C. L. R. 
404). Emly v. Lye, 15 East. 7. Hill v. Bannister, 8 Cowen, 31. Lloyd v. 
Freshfield, 2 Carr & Payne, p. 325(12E. C. L. R. 149). 

The judgment of the court was pronounced by 

Suipett, J. This suit is brought upon a promissory note of the following 
tenor : 

* Dolls. 504 55. Cincinnati, Sept. 2, 1845. 

Six months after date, the Steamboat Belle Creole and owners promise 
to pay Avery, Wayne § Co., or order, five hundred and four dollars, fifty-five 
cents, for value received in building materials furnished said boat, payable at the 
counting house of Omer Lauve, New Orleans. 

For the steamer Belle Creole and owners, 

Doutry & Puratsent.” 

The petition is based upon the note which it recites, and refers to as. annex- 
ed. It charges that Dimitry & Plaisent were; at the time of drawing said note, 
part owners, agents of the other owners, and also officers of the boat, and fully 
authorized to act in the premises; that the defendants were owners of the boat 
when the note was made, became by such ownership commercial partners, and 
are liable in solido, upon the note. They pray judgment for the amount of the 
note, interest, damages, costs of postage and of protest. The petition.contain- 
ed no count or charge for goeds sold and delivered. There was a prayer for 
general relief. Dimitry § Plaisent were not made defendants. The answer 
of the defendants was a general denial. 

Thus the issue in the cause was, whether the defendants were liable upon 
the note. There was strictly speaking no issue, whether the defendants were 
liable upen a contract for goods furnished. In this view of the pleadings, the 
question before us is, not whether the plaintiffs shall ultimately lose the price of 
any materials they may have furnished, but whether an action can be maintain- 
ed against the defendants on this note. Now it appears from the evidence that, 
Dimitry §& Plaisent had no express authority to bind the defendants by note. 
They are shown to have had authority to expend $24,000 in building a bout, 
and to draw bills of exchange for that amount on Omer Lauve, one of the de- 
fendants; it alsoappears that Lauve has accepted and puid bills to that amount ; 
and that the subscription of the stockholders was made in Louisiana, where they 
lived, by their respective notes each for his share ; and that the cost of building 
the boat was $37,900, being a large excess.over the limit. 
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- Bat it is contended that, though there was no express authority to make notes 
to bind the stockholders, yet that, as owners of a steamboat, they were by the 
xpress provisions of our Civil Code, commercial partners, and that the signers 
of the note on behalf of the boat and owners, being partners, imposed @ part- 
nership liability upon the defendants. Our Code in enumerating what classes 
ef partnerships are commercial, includes “‘ such as are formed for carrying per- 
sonal property for hire in ships, or other vessels.”” Now, if it be conceded for 
the purposes of argument, (for we express no opinion upon the point,) that 
owners of steamboats would have the right to bind each other for supplies fur- 
nished to the boat, or for other matters appertaining to the boats’ business, in 
the form and with the peculiar liabilities of bills of exchange and promissory 
notes, yet here a case is presented to us, where, under the imperfect evidence, 
the building of the boat seems to appertain to the foundation of the partner- 
ship, and involves inquiries as to the contribution of the members to its capital. 
The partnership seems, at the time when the note was made, to have been in 
the process of formation; or, at least, the relative position of the partners to- 
wards the partnership is, under the evidence, indistinct. It is contended by the 
defendant, and not without plausibility, that the facts proved at the trial are 
equally consistent with the supposition, of an intention on the part of the respec- 
tive defendants to become partners in the business to be carried on provided 
certain things were done, as with that of an existing partnership. Societas 
coiri potest vel ex tempore vel sub conditione. Dig. Lib. 17, tit. 11, pro Socio. 
Voluntates etenim legitimé contrahentium omnimodd conservande sunt. 
Code, Lib. 4, tit. 37. 

A person may agree to become a partner with others at a future time, pro- 
vided certain things are done, or certain conditions accomplished ; and, if others 
of the partners enter into contracts in the mean time, to hold all liable upon 
such contracts would be recognizing as effectual an unauthorized agency. Cases 
of this sort, arising from the preliminary steps for establishing a partnership, 
involve questions of great nicety ; for in contemplation of law the partnership 
liability commences from the time the parties have agreed to act together for the 
common purpose, and preliminary acts are not always binding upon all connected 
with the contemplated association. See the doctrine on this subject, and its 
qualifications, as more fully stated in the case of Dickinson v. Valpy, 10 Barn. 
& Creswell, 128, and in Story on Partnership, § 150, &c. 

The evidence before us in this case is very imperfect. The partnership 
agreement, or subscription-paper, is not before us, nor the power of attorney 
under which Dimitry & Plaisent went to Cincinnati to superintend the building 
of the boat. The evidence is also very vague, as to what took place between 
those agents and the plaintiffs. It may be also, though on this point, by reason 
of the imperfect state of the evidence, we do not express any opinion, that some 
of the defendants may have gone farther to incur liability than others; as for 
example, Lauve, who appears to have been actively concerned in the boat’s af- 
fairs, as regards the business at New Orleans. 

The court below has condemned all these parties in solido. We are unable 
to. coincide in that decree, under the testimony before us; but as the obscurity 
of the case, as to matters of fuct, appears by the record to be in some degree at- 
tributable to the defendants as well as to the plaintiffs, we think the ends of jus- 
tice will be best answered by remanding the cause. In doing so, we will allow 
the plaintiffs to amend their pleadings, if they think proper, by declaring on the 





eriginal consideration of goods furnished, as well as on the note, and the defen- 
dants respectively to answer further in the cause. 

It is therefore decreed that the judgment of the court below be reversed; and 
it is further decreed that this cause be remanded for further proceedings ac- 
cording to law, and with leave to the plaintiffs to amend their pleadings, and to 
the defendants respectively to answer further; the costs of this appeal to be paid 
by the appellees. , 








MicnHet v. Doiiio.e. 


A promise to purchase an immovable or slave, not reduced to writing, and unaccompanied by 
delivery, is void. C. C. 2255, 2415, 2437. 


PPEAL from the District Court of the First District, Buchanan, J. 
J. Morel, for the plaintiff. Duvigneaud and Dufour, for the appellant. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff seeks to recover from the defendant the sum of 
$550, under the following circumstances. The defendant is the sole testamen- 
tary executor, and the universal legatee, of the late Joseph Prieto, under a will 
which was probated on the 27th of February, 1838. One of the dispositions 
of that will is as follows : 

«* Je donne et légue une somme de $500, qui devra étre employée par mon 
exécuteur testamentaire a obtenir la liberté de mon neveu Louis, fils de ma 
seur Madelon.” 

The will further provides that this, and other sums bequeathed by the testa- 
tor, for the purchase and emancipation of his slave relations; shall be placed at 
interest, to accumulate until the executor can succeed in accomplishing the 
object of the legacy. The plaintiff alleges that she is the owner of the slave 
Louis; that the defendant, in his capacity of executor, offered her for the slave 
the sum of $500, which she refused ; and subsequently, after interest had accu- ‘ 
mulated on said sum, she agreed with the executor to let him have the slave for 
$550; that the executor, without apy good cause, and to her great damage, as 
well as to the prejudice of the slave’s Jegal rights, refused to comply with his 
agreement ; whereupon she put him in default. She prays that the defendant, 
in his capacity of executor, be adjudged to pay her the sum of $550, for the 
price of the slave Louis, and that he be enjoined to accept the act of sale of 
said slave. The defendant’s answer contains a general denial, and a prayer for 
general relief. On the trial in the court below, the counsel for the defendant 
not being present, the case was tried er parte, and the judgment of the court 
twas, that the plaintiff recover of the defendant the sum of $550. the price by 
him agreed to be paid for the slave Louis, and the further sum of $50, as dama- 
ges, and costs. From this judgment the defendant has appealed. 

The only material question in this cause has not been noticed in argument; 
but as it is clearly put at issue by the answer, we consider ourselves bound to 
decide it- Did the defendant make an agreement with the plaintiff, to pay her 
the sum of $550, for the slave Louis? The case was tried ex parie, and, as 
is-usual in cases of judgments by default, the judge should have admitted none 
but. legal evidence in support of the allegations of the petition. We have looked 





SUPREMB COURT OF LOUISIANA, 


in vain through the record for legal evidence of the agreement under which the 
plaintiff Claims. Art. 2437 of the Civil Code provides that, a promise to sell 
amounts to a sale; but, to have its effect, either between the contracting parties, 
or with regard to other persons, it must be vested with the formalities prescri- 
bed in art. 2415, in all cases where the law directs that the sale be committed 
to writing. Art. 2415 isin these words: “ All sales of immovable property, or 
slaves, shall be made by authentic act, or under private signature. ‘All verbal 
sales of these things shalt be null, as well for third persons es for the contracting 
parties themselveS, and the testimonial proof of it shall not be admitted.” The 
only exception to the rule laid down in these articles, is contained in article 2255, 
which provides that, a verbal sale of immovable property, or slaves, is good, as 
well against the vendor as against the vendee, who confesses it, when interro- 
gated on oath, provided actual delivery has been made of the immovable pro- 
perty, or slaves, thus sold. 

It is not pretended that actual delivery of the slave Lowis was made to the 
plaintiff, and therefore, no promise to purchase, not reduced to writing and 
signed, was binding upon him in law. The only evidence adduced in support 
of the promise is, that contained in the act putting the defendant in default, 
and the declaration of Ducatel, the notary who drew up that act, that all the 
facts are to his personal knowledge as they are therein stated. Those facts 
consist of certain declarations alleged to have been made by the defendant at 
the time, and which form no part of that which the notary was called upon to 
record and certify. Proof of verbal declarations is not satisfactory evidence, 
when the party offering it had it in his power to obtain written evidence of the 
substance of those declarations. In this case the proof results from the testi- 
mony of a single witness, whose evidence is unattended with any corroborating 
circumstance whatever, and the contract attempted to be enforced exceeds in 
amount the sum of $500. Civil Code, art. 2257. That evidence would be 
insufficient in any case, even if parol evidence could be considered as admissible 
to prove the agreement sued upon. Moreover, the agreement entered into 
between the defendant and the husband of the plaintiff without authority shown, 
had it been in writing, was not binding upon her. She could not therefore put 
the defendant in default, until she had notified him of her intention to avail 
herself of it; and as, at the time she gave that notice, the slave was lying dan- 
gerously ill, there would have been nothing unreasonable in the defendant’s 
refusal to accept the sale, till he was restored to health. In his condition, he 
was not worth the price demanded for him. 

It is therefore ordered that the judgment be reversed, and that there be judg- 
miétit in favor of the defendant, for costs in both courts. 


Rosinson v. QuARLES et al.—QuvuaRLEs et.al. vc. Rosprnson. 


Action against a partnership to recover the proceeds of merchandize shipped to one of its 
members, before its formation, for sale on account of the shipper. It was: alleged that the 
partnership subsequently undertook to sell and account for the shipment; and on the trial 
plaintiff produced letters written in the name of the partnership acknowledging the receipt 
ef the mefcliaindize. Defence that the lettere Were wfitten’ by the partner to whom the 
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shipment was made; that the acknowledgments were fraudulent and not binding on his 
co-partner, who was ignorant of them: Heid that, after the production of the letters, the 
burden of proving fraud was on the defendants. 


PPEAL from the Parish Court of New Orleans, Maurian, J. 
F. B. Conrad, for the appellant Robinson, cited Story on Partnership, 
p- 161, §. 108. Collyer on Part. pp. 290, 296-8. Gow on Part. 56, 78, 79, 80. 


Eggleston, contra, cited Civ. Code, art. 1841. Story on Part. pp. 150-160, 
165, 188-90, 196-7, 202, 225, 235. 10 La. 416. 13 La. 488. 

The judgment of the court was pronounced by 

Supe, J. The question in these consolidated cases is, whether Quarles, 
Spring & Co., a commission house at New Orleans, are chargeable with the 
amount of a shipment, made before the formation of the firm, to Quarles, one 
of the partners. This old shipment was made in the spring of 1840, by the 
plaintiff, a merchant living in Virginia. In the fall of 1840, Quarles & Spring, 
who composed the new house, called personally on the plaintiff in Virginia, in- 
formed him of the new partnership, and solicited a continuance of his business. 
He became their correspondent. In his first letter he asks them about the old 
shipment, and hopes they will soon send him an account of sales. In his next 
letter he advises a new shipment, and again inquires about the old one. Of 
both these letters the defendants acknowledged the receipt, and expressed the 
expectation of soon making sales of the old shipment, explaining the difficulties 
which occasioned the delay in its sale. Several subsequent letters of the plain- 
tiff’s reiterated inquiries as to the old shipment, the defendants neglected to 
reply, and, at length, after an interval of eighteen months from the commence- 
ment of the correspendence, Spring, in the name of the house, informed him 
that they had nothing to do with Quarles’ business. The sums for which the 
plaintiff drew drafts, and their acceptance and payment by the defendants, are 
circumstances which harmonize with the assumption of the responsibility for 
the old shipment by the new house. The defence is that, the correspondence 
between the plaintiff and defendants was conducted by Quarles; that the 
acknowledgments thus made are not binding on the house; that Spring was 
ignorant of them; and that Quarles has committed a fraud upon the firm, and 
is alone responsible to the plaintiff. 

The defendants, by their interviews with Robinson and their commercial 
association, mutually recommended each other to him as worthy of confidence. 
The old consignment was a matter in the same line of business for which the 
present firm was formed, the letters written by Quarles, in the name of the 
firm, expressly acknowledged the old consignment as being under the charge 
of the new house; and the other attendant circumstances accorded with this 
representation. The evidence, though circumstantial, is cogent, that the cor- 
respondence was known to Spring. If he had not authorized, but on the con- 
trary disapproved, this blending of the former business with the new business, 
or if the property was not really in the possession of his firm, it was his duty 
promptly to repudiate the responsibility, and advise Robinson to that effect. 
Eighteen months elapsed, a long correspondence intervened, and drafts much 
beyond the direct shipment to Quarles, Spring § Co., were paid, before the 
position was assumed which has given rise to this controversy. 

But even if it should be conceded that, under the correspondence and the 
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~ on the-part of Quarles, and ignorance on the part of Spring could be supposed 
consistently with the evidence, still it is clear that the burden, after the produc-~ 
tion of the correspondence and the other proofs to which we have referred, 
would be thrown upon the firm, to prove such fraud. This the defendants have 
not proved. 

It is therefore decreed that in these consolidated causes the judgment of the 
court below be reversed ; and it is further decreed that the said Poiteaur Rob- 
inson recover of the defendants, Quarles, Spring & Co., and of Francis Quarles 
& James W. Spring, members of said firm, in solido, the sum of $1932 10, 
with interest from the 19th December, 1845, and costs in both courts. 


Nors.—The following cases, decided during the period embraced by this 
volume, presenting only questions of fact, have not been reported: Schnaufer 
v. Simon; Good v. McIntyre; Jarvis v. Spring ; Greiner v. Prendergast ; 
Townsend v. Chandler; Elken v. Wyndham; Nichols v. Her Husband ; Hitch- 
cocky. North; Bornet v. David; Walton v. Pratt; Yoe v. Pratt; Kendig v. 
City Bank ; Hanna v. Commissioners of Exchange and Banking Company ; 
Gilmore v. Desirchan; Lambeth v. Freeman ; Kinlock v. Dinn ; Nivet v. Benit; 
Mitchell v. Tarlton ; McCord v. Cable; Royv. Debergue; Pliquev. Bellomé ; 
Wellington v. Wellington; Jones y. White; Miller v. Thompson; Weaver v. 
Fisk; Aymes v. Haydel; Barker vy. York ; Succession of Asbridge; €. Fu- 
selier v. Robin; B. Fuselier v. Robin; Haulonv. Bonnafon; Gary v. Beall ; 
Adlé v. Metoyer; Mason v. Alexander ; Brighamv. Lambeth ; Stone v. Brice ; 
Sims v. Baker; Copley v. Moore; Copley v. Lewis; Sims v. Scott; Ham- 
mett v. Davis; City Bank v. Barker; Fink v. Lewis; Johns v. Horst ; 
State v.. Exchange.and Banking Company ; Fazende v. Hogan; Smith v. Mis- 
' sissippi Marine and Fire Insurance Company ; Perrault v. Dupart ; Isley v- 
MeCerren; Boykin v. Curell ; St. Yves v. Reine. 

The cases of Durell v. Palfrey, Green v. Lippincott, Cayetano v. Holbrook, 
and of the Succession of Lombard, determined during the same period, are nod 
reported, damages having been allowed in each for a frivolous appeak 
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ABSCONDING DEBTOR. 
See Arrest, 1. 


ABSENTEE. 
See Morteace 6,7,8- Prescription 10. 


ACT, AUTHENTIC. 


1. No anterior agreement can affect the 
provisions contained in an authentic act; nor 
can any simultaneous agreement, unless in 
writing, have such effect. Patterson v. Hall, 
108. 

2. A certificate by a notary, appended to 
an instrument to which the names of two 
persons are signed as parties and two others 
as witnesses, reciting that, “the above act 
was signed in my presence by both the above 
parties, and also the above signed witnesses, 
for the purposes therein contained, and I, 
the undersigned parish judge, have also sign- 
ed the same, on this 26th day of February, 
1841,” is not sufficient to render it anthen- 
C. C. 2231. Livingston v. Dick, 323. 


See Executory Process, 4. 


tic. 


ACTION. 


See PLEADING. 


ADMINISTRATOR. 
See Successions. 


ADMISSION. 


See Evipence, 32. Pieapine, 6,13. Suc- 
cEssions, 10. 


ALEATORY CONTRACT. 


Betting on elections being, under the laws 
of this State, a criminal offence, (Stat. 16 
March, 1839,) no action will lie to recover 
from astake-holder an amount deposited with 
himasabet. Per Curiam: A party will not 
be heard, who asks the court to relieve him 
from the consequences of having violated 
the law. Davis v. Holbrook, 176. 





AMENDMENT. 
See Aprgeat, 18. Pureapine, VI. 


ANSWER. 
See Pieapine V, 15, 16. 


APPEAL. 
I. Will lie When. 


1. Ne appeal will lie from an order of a 
court, to which a case had been transferred 
for the purpose of being cumulated with 
other proceedings, directing its re-transfer, 
on the ground of the illegality of the origi- 
nal removal. The order is an interlocutory 
one, and works no irreparable injury. Pow- 
eli vy. Kellar, 25. 

2. Where the party against whom a ver- 
dict and judgment had been rendered, ap- 
plies for a new trial, but, on the filing of a 
written consent thereto by the opposite par- 
ty, requests the court to overrule his motion, 
stating that it was made pro formd in order 
to obtain an appeal, he will not therby pre- 
clude himself from relief on the appeal, 
where the circumstances of the case show 
that his object was to prevent the delay 
which would result from a new trial, and to 
obtain, as soon as possible, a final decision 
by the court in the last resort. Wait v. 
Rice, 280. 

3. No appeal will lie from a judgment on 
a claim for three hundred dollars, on which 
no interest had accrued before the com- 
mencement of suit. The fact of the plain- 
tiff’s claiming interest from a previous pe- 
riod, if the demand be manifestly fictitious, 
will not entitle him to an appeal. Copley v. 
Ross, 310. 

4. No appeal will lie from a judgment re- 
manding a prisoner, who had applied by ha- 
beas corpus for a discharge. Such a judg- 
ment is not afinal one. Ex parte Mi 
413. 

5. An appeal will be dismissed only 
where the appellee shows himself clearly 
entitled to that relief. In cases of doubt, 
the interpretation will be liberal in favor 
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seal, appended to a record offered in evidence 
below, the clerk of the court from which 
the appeal is taken omits to make the mark 
generally used to represent a seal, or to state 
that one was affixed to the certificate, the 
original may be inspected to show that there 
was a seal affixed to it. Conway v. Erwin, 
| 391. 


See Courts, 1, 4, 5; 6. 
Il. Parties. ° 


6. A sheriff, made a party to proceedings 
commenced by injunction, only for the pur- 
pose of notifying him that the execution of 
the writ in his ds has been suspended, 
having no interest in the result of the pro- 
ceedings, need not be made a party to any 


on age Pang y Meg judgment ‘below. | entitled to the benefit of discussion. C. C. 


3035. If the judgment appealed from be 
See Insoxvencr, 5. | affirmed, and an execution against the prin- 
Ill. Record. 


| cipal be returned unsatisfied, the liability of 
|the surety is fixed. The creditor is not 

7. The defendant in a rule appealed from |bound to discuss the whole estate of the 

a judgment rendered in favor of plaintiffs; principal. He is, in no case, bound to do 
but the transcript contained no copy of the | more than to take out an execution (C. P. 
proceedings and judgment in an action which | 596. Stat. 20th March, 1839, s. 20); and 
the nature of the rule showed must have | where, in consequence of a change in the 
been produced by the plaintiffs on the trial, | condition of the estate of the principal, it 
_ and the certificate of the clerk showed that cannot be reached by that process, no act is 
no such copy had been filed in the cause. | required on the part of the creditor to secure 
Held, that the appellant cannot be made re- | his immediate recourse against the surety. 


See 17 infra. 
IV. Bond and Surety.” 
12. The surety on an appeal bond is not 





nsible for the neglect of the plaintiffs, and 

t the judgment must be reversed, and the 
ease remanded for further proceedings. 
Stockton v. Craddick, 40. 

8.. Where the certificate of the clerk does 
not show that the record contains all the evi- 
dence adduced on the trial, and there is no 
statement of facts, bill of exceptions, or as- 


signment of errors apparent on the face of 


the record filed within the legal delay, the 
appeal must be dismissed. Worsley v. Be- 
nowt, 171. 

9. The certificate of the clerk that, the 
record of appeal “contains a true and com- 


plete transcript of all the records, documents | 


and proceedings had in the case,” and of the 
judge that, it “contains all the matters of 
fact upon which the case was tried,” are in- 
sufficient ; and, in the absence of any assign- 
ment of error, statement of facts, bill of ex- 
ceptions, or other means by which the case 
can be examined on its merits, the appeal 
must be dismissed. New Orleans Improve- 
ment and Banking Co. v. Walker, 180. 

10. A certificate of the clerk that, the re- 
cord contains ‘a true and perfect transcript 
of the documents and proceedings in the 
case,” is sufficient, where the appeal is taken 
from an order of seizure and sale. Per Cu- 
_ riam: In proceedings by seizure and sale all 

‘the evidence being required to be in the 
_ form of authentic acts, the certificate is a 
substantial compliance with the requirements 
of art. 896 of the Code of Practice. Cum- 
ming v. Archinard, 279. 

il. Where in transcribing into the record 
of appeal the certificate of the clerk, pur- 
porting to have been given under his official 


| Alley v. Hawthorn, 122. 

13. On an appeal from a judgment on a 
rule against the surety in an appeal bond, no 
objection to the parties to the judgment ren- 
dered on the appeal against the priucipal 
debtor, can be considered. The court can- 
not look beyond the judgment itself. Ibid. 

14. Though an order allowing an appeal 
be obtained in due time, if the bond be not 
filed within the time allowed for an appeal, 
the appeal must be dismissed. Mayer v. 
Prudhomme, 230. 


V. Judgment on Appeal. 


15. Where a judgment is correct as to the 
| principal demand, it will not be reversed and 
the appellee amerced in costs, merely in 
consequence of an inadvertence of the judge 
in an accessory matter of small amount, 
which might have been corrected below, had 
any application been made by the appellant 
to the court. of the first instance. Grailhe 
v. Hown, 140. 

16. Where in a case affecting the interests 
of all the tax-paying inhabitants of a muni- 
cipality, the evidence in the-record shows 
that other much more important evidence 
exists, and is within the power of the party, 
the production of which is essential to a just 
and equitable decision, the case will be re- 
manded, that it may be introduced. Mil- 
laudon v. First Municipality, 215. 

17. Where a document offered in evi- 
dence on the trial below was withdrawn by 
the counsel of the party who offered it, and 
in whose favor judgment was yendered, and 
never returned, in consequence of which it 





could not be transcribed into the record, 





INDEX. 


nor procared under a certiorari, the judg- 
ment must be reversed, and the case reman- 
ded for a tew trial.* Agricultural Bank v. 
Alexander, 246. 

18. An appellee cannot have a judgment 
amended in his favor, unless he has prayed 
for it in his answer to the appeal. C. P. 
888. Succ. Hiligsberg, 340. 

19. Points of Jaw not made in the original 
argument of a case, will not be noticed on an 
application for a re-hearing, where justice 
does not require it. Garland v. Holmes, 
405. 

See Courts 7. Prescription 5. 


APPRAISEMENT. 


See Execution or JupGMENT 6. 


APPRAISER. 


See Courts 2. 


ARREST. 

1. The 9th sec. of the statute of 28th 
March, 1840, which declares that no citizen 
of another State shall be arrested at the suit 
of a non-resident creditor, unless it be made 
to appear that the debtor has absconded 
from his residence, authorizes an arrest. only 
+ where the debtor has absconded from his last 
place of residence. A debtor alleged to 
have absconded from a State in which he 
resided at the time the debt was contracted, 
but who is shown to have since resided for 
several years in another State, cannot be 
arrested. Hund v. Taliaferro, 26. 

2. A debtor arrested under the provisions 
of the acts of 28th March, 1840, ch. 118, 119, 
may be imprisoned for three months, unless 
released on giving bond, as provided for by 
those acts. The period of imprisonment 
cannot be affected by the fact of judgment 
being obtained against him within the three 
months. The provision of the act of 1840, 
abolishing the writ of ca. sa., cannot be con- 
sidered as authorizing the release of the 
debtor, before the expiration of the three 
mouths, in case of judgment being rendered 
against him within that period. Anderson 
v. Brinkley, 126. 

3., Defendant moved to set aside a writ of 
arrest, on the ground that plaintifis are non- 
residents. It was proved that they are com- 
mercial partners, doing business in this State 
under one name, and in an adjoining State 
under another; that three of the partners 
reside in the latter State, and one in this; 
and that the note sued on was payable to 
plaintiffs under the name used by their firm 
in such adjoining State: Held, that the fact 
of some of the partners being non-residents 
cannot deprive the resident partner, who 
has a eommunity of interest in the entire 
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debt, and is considered as the representative 
of the firm, of the right of resorting to a ~ 
remedy by which he might enforce his indi- 
vidual rights. He is not within the prohi- 
bition of sect. 9 of the stat. of 28 March, 
1840, Broadnar v. Thomason, 382. 


ASSIGNMENT. 


An assignment of personal property in 
trust for the payment of particular creditors 
by preference, made in another State, un- 
der whose laws it was valid, between par- 
ties all of whom reside in that State, the 
property having been delivered to the as- 
signees by the effect of the notice of assign- 
ment previously served on the garnishees, 
will protect the property, though subse- 
quently found in this State.from attachment 
here at the suit of a creditor who resided in 
the State in which the assignment was made, 
and whose debt was contracted and payable 
there. The validity of the assignment must 
be determined by the laws of the State in 
which it was made. Richardson v. Leavitt, 
430. 

See ATTACHMENT, I. 


ATTACHMENT. 


1. Plaintiffs having purchased a quantity 
of merchandize for defendant, drew upon 


him for the price, and sold the bills, which 
were accepted by defendant, but protested 


for non-payment at maturity. On the day 
oa which notice of protest was received, the 
holders called upon plaintiffs for payment, 
when it was agreed that one of the plaintiffs 
should secure the repayment of the amount 
of the bills, in three annual instalments, by " 
conveying to the latter certain real estate. 
provided his titles should be found satis- 
factory, the vendor reserving the right to 
redeem the property upon making the stipu- 
lated payments. In consequence of the de- 
lay occasioned by the investigation of the 
titles, the sale was not completed until 
several days after, when the bills were de- 
livered to the plaintifis. Au action was com- 
menced by plaintiffs against defendant, for 
the amount of the bills, on the day when 
notice of protest was received by the hold- 
ers, and certain property attached. A third 
person, claiming the property under an as- 
sigument made by defendant previous to the 
institution of suit, intervened. On an ob- 
jection that plaintiffs were not the creditors 
of defendant at the time of the attachment: 
Held, that the agreement between plaintiffs 
and the holders was suspensive and condi- 
tional, depending upon a future and uncer- 
tain event; that it was not consummated 
until the sale of the real estate and the de- 


livery of the bills to plaintiffs ; that the con- 





back to the commencement. of the negotia- 
tion, and invest ‘the plaintiffs with a title to 
the bills from that time ; and that, not having 
been creditors of defendant at the time of 
suing, the attachment cannot be maintained. 
Blanchard v. Grousset, 96. 

2. In an affidavit for an attachment it is 
sufficient that plaintiff swear that, defendant 
is about to leave the State “permanently.” 
It is not necessary to swear that he is about 
to leave the State “forever.” C. P. 240, 
243. Sawyer v. Arnold, 315. 

3. The execution of a bond by a defend- 
ant for the release of property attached, will 
not preclude him from moving to set aside 
the attachment on the ground of the insuffi- 
ciency of the attachment bond and oath; but, | 
after the plea of the general issue, no such | 
motion can be made. C. P. 344. Myers 
v. Perry, 372. 

4. Where a judgment in favor of plaintiff 
for damages for an illegal attachment allows | 
interest from judicial demand, it must be 





‘reversed. The demand being unliquidated, 
interest could not be recovered. Preston v. 
Slocomb, 382. 

5. Where in an action by a partnership to 


BANK OF LOUISIANA. 
See Husn. anp Wires, 9, 10. 


BANKRUPT. 


1. A discharge under the bankrupt act of 
19th August, 1841, will release the debtor 
from all liability to a creditor by note, though 


jthe debt for which the note was executed 
| was not placed upon the schedule of the 


bankrupt, and the holder did not make him- 
self a party to the proceedings in bankruptcy 
by taking a dividend or otherwise, where 
there is no allegation or proof of any fraud 
or other matter which could impeach, as to 
the creditor, the validity of the discharge. 
Such a debt was proveable under the bank- 
ruptcy, and is not of a character to be ex- 
cluded from the operation of the statute by 
the creditor’s standing aloof. Rogers vy. 
Western Insurance Co. 161. 

2. The omission by a defendant to plead 
the pendency of proceedings under the 
bankrupt act of 19th August, 1841, will not 
deprive him of the benefit of a discharge in 
bankruptcy, obtained after jugment in the 
original action. The discharge operates 
with the same force upon the debt after it 


recover a debt due to the firm, defendant! has assumed the form of a judgment, as 


shows that he had been previously made a | before. 


garnishee in a suit instituted in another 
State by a creditor of two of the partners, | 


subject to the condition that. no execution 
be taken out until the extent of his liability 
under the proceedings in such other State be | 


any judgment rendered against him must be | 


Broadnar v. Thomason, 382. 
PLeapine 9. 


ascertained. 
See AssIGNMENT. 


ATTORNEY AT LAW. 


Acceptance of service of process by an 
attorney of record on behalf of his client, 
will, in the absence of proof to the contrary, 
be presumed to have been authorized. Con- 
rey v. Brenham, 397. 

See Contempt. Courts I. Insotvency 
2,3. Lirtarous Riest. 


AUDITOR. 


A report of auditors is not conclusive upon 
the court. Evidence may be received to 
show its incorrectness, though there be no 
charge of frand against the auditors. C. P. 
458. Tourné v. Riviére, 380. 


BANK. 


See CompensATIon 1. LoAn1. Pieper 7. 


BANK, CITIZENS. 





See Morreace 5. 


Ib d. 
See Evipence 10. 


BETTING ON ELECTIONS. 


See ALEAToRY ConTRACT. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


I. Rights and Obligations of Parties. 


1. Where a bill of exchange drawn on a 
shipment and payable a certain number of 
days after sight, is sold with the bill of 
lading appended to it, the holder of the bill 
of exchange cannot, in the absence of proof 
of any local usage to the contrary, or of the 
imminent insolvency of the drawee, require 
the latter to accept the bill of exchange but 
on the delivery of the bill of lading; and 
where, in consequence of the refusal of the 
holder to deliver the bill of lading, accept- 
ance is refused and the bill protested, the 
protest will be considered as made without 
cause, the drawee not having been in default, 
and the drawer will be discharged. An in- 
strument, with such a condition appended 
to it, is not strictly a bill of exchange: it 
wants the essential requisite of being nego- 
tiable and payable at all events, independent 
of its consideration. Lanfear v. Blossman, 
148. 

2. The relative rights of the holder. of a 
bill or note and of the party beneficially inter - 

















ested in it, are by no means identical with 
those éxisting between the former, and the 
maker or other party. A payment may be 
well made to the holder of a bill, though he 
may be bound to account for the proceeds to 
a third person, to whom they belong. Nich- 
olson v. Chapman, 222. 

3. Where one, not a party to a promisso- 
ry note. puts his name on its oack, it will be 
presumed that he intended to bind himself 
asa surety for its payment. McGuire v. 
Bosworth, 248. 

4. Where the holder of a note had notice, 
at the time of its transfer to him, that it was 
an accommodation note, subscribed by the 
maker for the exclusive benefit of the payee, 
the maker must be regarded as the surety 
of the latter. Adlé v. Metoyer, 254. 

5. Where the maker of a note promises 
on its face to pay its amount “ without plea 
or offset,’”’ he cannot refuse payment on the 
ground of failure of consideration to the 
knowledge of the holder, though entitled by 
the laws of the State where the note was 
executed to set up against subsequent hold- 
ers any defence which he might have op- 
posed to the original payee. Grand Gulf 
Railroad and Banking Co. v. Stanbrough, 
261. 

6. Where a note executed by the pur- 
chaser for the price of property, payable to 
the vendor, was signed, and endorsed by a 
third person, at the time of executing the 
act of sale, and subsequently endersed by 
the payee, the first endorser will be bound 
asasurety. Penny v. Parham, 274. 

7. The release of an endorser and ac- 
commodation acceptor of a bill of exchange, 
in order to use their testimony in an action 
against the drawer, will not discharge the 
latter. Wattv. Rice, 280. 

8. Where it is proved that, by a verbal 
agreement between the payee and endorsers 
of a promissory note, the endorser was to be 
held responsible only in case payment could 
not be obtained from the maker, the indorser 
must be regarded as a surety, and he is not 
entitled to the strict notice required to 
charge an indorser under the commercial 
law. Wali v. Bry, 312. 


See Evipence 5. Manpvate 9,13. Pre- 
SCRIPTION l. 


II. Transfer. 





| 
t 


‘in the place where the 


defence which he might have pleaded against 

the oie, yeé or creditor, does not ap- 

ply to bills of exchange. Watt v. Rice, 280. 

See Evipence 29. Insouvency 8,9. No- 
VATION. 


III. Presentment for Payment. 


11. The omission to present a note at the 
bank at which it was payable, at maturity, 
will not discharge the maker, where it is 
not shown that he had funds there at the 
maturity of the note, or that any loss or in- 
jury has been sustained by him in conse- 

nence of the delay in presentingit. Brad- 
ord v. Cooper, 325. 

12. Where the holder of a note omits *t 
present it for payment at maturity, and there 
is no stipulation in it for the payment of in- 
terest, he canrecover interest only from the 
oe when the debtor was put in default. 

id. 


IV. Protest and Notice. 


13. The certificate of a notary, by whom 
a note was protested for non-payment, that 
notice was given to the endorser, who re- 
sided in the place where the protest was 
made, by ‘a letter delivered to his bar- 
keeper, he not being in,” is insufficient, in 
not mentioning the place at which the deli- 
very to the bar-keeper was made—whether 
at the residence, or place of business of the 
endorser; butthe defect may be cured by 
other evidence. The certificate should set 
forth such facts as would constitute a suffi- 
cient notice, if proved orally. Saul v. 
Brand, 95. 

14. Where a party to a bill or note, enti- 
tled to notice of dishonor, resides in the 
place where the protest was made, the no- 
tice must be given either personally, or by 
leaving it at his residence or place of busi- 
ness. ‘The act of 1827, has made no change 
in the general commercial law in this respect. 
It merely provides for another mode of prov- 
ing, and preserving evidence of the manner 
in which the party was notified. Ibid. 

15. Notice of protest addressed to an en- 
dorser at the post-office nearest to his resi- 
dence, is sufficient under the commercial 


{ law, or under the 2d section of the statute of 
| 13th March, 1827. Nothing more is neces- 


sary, though the party notified do not live 
t-office is situated. 


9. An itidorsement is restrictive when it No other designation of ‘the domicil or usu- 


has words expressly making it so, or when 
it is made in favor of a person who can- 
not make a transfer. Nicholson v. Chap- 
man, 222. 

10. Sect. 9 of the stat. of Mississippi of 
9th June, 1822, authorizing the defendant 





in an action commenced by an assignee of 
cértain written ingtruments, to set up afy 


al place of residence” of the endorser is ne- 
cessary ; nor is the omission of the name of 
the parish in which the post-office is situated 
material, where the address is sufficient to 
ensure the transmission of the notice to the 
proper office. Union Bank v. Stoker, 269. 

16. Where the endorser of a note, be- 
foré maturity, writes on it a waiver of pro- 
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he cannot relieve himself from the ef- 
foot of is agreement, on the ground that the 
waiver was without consideration. Per Cu- 
-riam: The holder may have regulated his 
conduct#in not protesting the note, by the 
endorser’s waiver ; and to relieve the latter, 
would be to sanction a breach of good faith. 
Wall v. Bry, 312. 
17. Where the endorsers of a note, write 
-on it, before maturity, «We hereby waive 
test, and acknowledge ourselves as fully 
und for the within note as if the same was 
regularly protested,” it is a waiver of pro- 
‘test and demand of payment, the words 
_“tregularly protested” importing a protest 
made on due demand; but it does not dis- 
- pense with notice. Such agreements must 
construed strictly. Ibid. 
_..18. Under the law-merchant—the preva- 
lence of which throughout the States of the 
_ Union, except so far as modified by statute, 
. the court will judicially notice, a notarial pro- 
_. test is not required to be made in the pre- 
sence of witnesses, or to be signed by them. 
The act of the notary, certified by his sig- 
nature and notarial seal, is sufficient. Brad- 
ford. Cooper, 225. 

19. Where a note is payable at a particu- 
lar bank, notice of non-payment to the ma- 
ker is unnecessary. 

20. One who endorses a note merely as 
an agent for collection, is entitled to the same 

_time as an ordinary endorser, to notify ante- 
cedent parties of its non-payment ; such 
notice if put into the post-office early enough 
for the mail of the day succeeding that on 
which he received it, is in time. _ Carmena 
‘v. Bank of Louisiana, 369. 
~~'21. The stat. of 13 March, 1827, has not 
age te the general commercial law as to 
“the diligence to be used in serving notices of 
“protest. It merely provides a new mode of 
proof of demand and notice. Ibid. 
* “22. ‘Where the endorser of a bill had di- 
rected all letters addressed to him to be sent 
‘to @ particular post-office, a notice of protest 
put into that office, and addressed to him 
there, will be sufficient, though that office 
be not the nearest to his residence. Ibid. 


See Manpare 3. 


BROKER. 
See Manpare 1, 2, 11. 


CITATION. 


a Persons associated together for carry- 
ing personal property for hire in vessels are 


commercial partners, and may be cited in | 
the manner prescribed forthe citation of 


such associations; but it is only where they 
are associated together under a title oF as a 





firm, that the service of a citation addressed 
to the partnership in its social name, made’ 
on one of its members only, is sufficient. 
C. C. 2796. C. P. 181, 198. Hefferman v. 
Brenham, 146. 

2. Where in an action on a claim for sup- 
plies furnished to a steamer, the proceed- 
ings are not in rem, and the owners are not 
shown to have had a social name, and cita- 
tion was served on but one of the two own- 
ers, the judgment, though rendered against 
the part owner who was cited and against the 
steamer itself, cannot be executed by seiz- 
ing the whole boat. The part owner who 
was not cited, and made no appearance, 
must be regarded as a stranger to the pro- 
ceedings, and he may, by an opposition un- 
der art. 395 et seq. of the Code of Practice, 
arrest the sheriff in any attempt to seize his 
share of the boat to satisfy the judgment. 
He was not bound to notice the proceed- 
ings until an attempt was made to seize his 
share of the boat. Ibid. 

3. Want of citation is cured by the ap- 
pearance and pleading of the defendant, and 
his consent to go to trial upon the merits 
without any decision upon an exception on 
the ground of want of citation. Livingston 
v. Dick, 323. 


See Domicin. 


CODES, ARTICLES OF, CITED, EX- 
POUNDED, &c. 


I. Code of 1808. 
Book 3, tit. 2, art. 185, 
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page 249 
228, “ of 
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“ se “ 
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ART. PAGE. 
11 297 | 
- 437 
12 265 
13 424 
21 138 
37 32 
48 315 

122 ee 
123 260 
124 264 
127 264 


Code of 1825. 


ART. PAGE. ART. 
671 140 | 1870 
672 ae 
680 “ 11380 214 
763 407 | 1382 204 
868 35 | 1387 “ 
890 11895 “ 
917 181 | 1396 ‘ 
918 “ 11397 
924 * | 1398 
982 280 | 1404 

1005 181 | 1406 

129 * 11034to “ | 1480 to 

178 ~=173 | 1040 « 17491 

180 * 11088 o | 1492 

181 « 11119 75) 

193 32/1139 129 | 1493 

194 “ | 1168 92 |.1505 

195 “ | 1169 Hs, | E5E3 

196 11179 | 4674 

355 35° 1264 212 | 1679 
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ART. PAGE, 


1686 
1708 
1736 to 
1748 
1765 
1766 
1771 
1772 
1784 


“ce 


1810 
ae 
1811 
1812 
1836 
1837 
1838 
1839 
1841 
1884 
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1887 


“sé 


1888 
“ee 
1896 
1897 
1905 
1906 
1916 
1917 
1930 
1931 
1932 
1933 
1940 


1942 
1951 
1952 
1960 
1963 to 
1988 
1989 
2033 
2038 
2185 
2195 
2231 
2240 
2242 
2255 
2257 
2265 


2273 
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176 
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11 
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2416 
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2422 
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2437 
2456 
2474 
2478 
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2497 
2509 
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| 2523 
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2535 
2539 
2586 
2595 
2601 
2629 
2656 
2664 
2681 
2682 
2683 
2697 
2700 
2752 
2757 
2758 
2762 
2763 
2796 
| 2813 
2895 
2942 
2948 
2953 
2961 
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PAGE, 
*379 
389 
301 
280 
308 
49 
301 
428 
444 
249 
72 
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459 
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72 
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316 
284 
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1 
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457 
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ART. 
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2980 
2997 
2998 
2999 
3004 
3006 
3008 
3010 
3011 
3012 
3014 
3015 
3032 


3035 

3037 

3046 

3047 

3120 

3125 

3126 
3129 

3150 
3158 

3164 

3169 
3194 
3262 
3263 
3264 
3265 
3299 
3302 
3315 
3316 
3333 
3334 
3355 
3356 
3357 
3427 
3429 
3446 
3453 
3480 
3486 
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3517 
3522 


+“ 








of Practice. 


204 


“ 





63 


“ 


PAGE. 
72 


“ 


401 


122 
254 
62 
“ 
122 
254 
122 
192 
254 
122 
be 
320 
se 
340 
443 
“ 
340 
320 
21 
224 


294 


ART. PAGE, ART. PAGE. ART. PAGE. 








64to 204; 403 146; 708 16 
67 “ “ 330} 710 219 
81 146} 419 372 | 734 204 

111 75| 420 254| 74 “ 

131 183| 433 318| 766 144 

162 78] 436 “ | 772 317 

166 “ | 452 380} 789 162 

198 146| 458 “ | g98 “ 

240 315| 546 206 | 837 25 

243 “ “ 334 867 to 162 

275 12| 552 279) 871 “ 

275 307| 575 122] 888 340 

276 12| 576 “« | 890 35 

285 230| 577 122; 896 279 

287 “ | 578 “ | 924 173 

290 136| 579 “ | 924 228 

291 « | 589 414\ « 278 

301 230| 594 “ | 976 181 
“ 364 | 596 122| 983 173 
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324 325} 613 « | 928 92 
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344 372] 647 435| 996 “ 
353 247 | 679 219| « 204 
360 117| 683 “ | 1007 92 
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400 330} 330 | 1018 “ 
401 144) « 426 | 1020 228 
“ 330} 690 « | 1022 “ 
402 146} 694 426 | 1035 20 
“ 330! 708 10! 1041 75 

COMPENSATION. 


1. One who has received money for the 
use of the commissioners of a bank in liqui- 
dation under the statute of 9th March, 1842, 
cannot plead in compensation a debt due to 
him as a depositor by the bank before its 
failure. French v. Stanton, 8. 

2. Compensation can take place only 
where the relation of debtor and creditor 
exists simultaneously. Haydel v. Roussel,. 
35. 


COMPROMISE. 


1. A compromise made in execution of a 
title which is null, unless the parties have 
expressly compromised as to the nullity, 
may be rescinded. C. C. 3046, 3047. 
Phelps v. Hughes, 320. 

2. Objections to each others claims, waived 
by a compromise made between the contend- 
ing parties, cannot be revived in an action to 
enforce a compliance with the compromise 
itself. Bach v. Slidell, 375. 


CONSIDERATION. : 
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See Birus or Excuaner, &c. 16. Con- : 
TRACTS, 2. 


CONSTITUTION. 

State Constitution of 1812. 
Art. 6, sec. 23 page 162 
State Constitution of 1845. 
Art. 63 page 385, 413 


mr a * 21, 206, 224 
81 387 


“ m ed = “ 


See Courts, I. II. 
Constitution of Mississippi. 
Title, Slaves 


Constitution of Republic of Texas. 
General Provisions, sec. 10, § 3, page 270. 


page 280 


CONTEMPT. 


One who pleads his own cause, though an 
attorney at law, must be regarded as any 
other citizen, and may be punished for a 
contempt of court under article 131 of 
the Code of Practice. State v. Grailhe, 
183. 


CONTRACTS. 


1. Where a purchaser delivers to his 


vendor in payment of the price of the| 
property bought, a note signed by himself 
and a third person binding themselves in 
solido, the contract between the vendor and | 
such third person, is one of suretyship ; nor | 


| 


will its character be changed by the fact that, | 
after the note had been protested for non- 
payment, the latter executed a mortgage on 
his property, to secure its payment with | 
interest. C.C. 3006, 3014. Per Curiam: | 
The recognition of a debt must always be | 
understood as relating to a primordial title ; 
and if the recognition admits that the party 
making it is obliged further, or otherwise, | 
than that title imports, by: producing the | 
title, and disclosing the error, he will be 
relieved. Adlé v. Metoyer, 254. 

2. An advantage stipulated for a third 
person, is a sufficient consideration for a 
contract. C. C. 1884. C. P.35. Wattv. 
Rice, 280. 

3.: Where the acts of the parties show 
that the resolutive condition of a contract 
has been waived by them, the contract must 
be enforced as if no such condition formed 
a part of it. Bach v. Slidell, 375. 

4. Plaintiffs, having contracted to do cer- 
tain work on a steamer belonging to defend- 
ants, took her into their dock, where, in 
consequence of the falling of the scaffolding, 


| 


43 ‘ 

were consumed” in, making the repairs ren- 
dered n by the accident. No time 
had been fixed during which the work ori- 
ginally undertaken was to be completed. 
There was no proof of any demand for the 
| delivery of the steamer before the repairs 
| were completed. Op aclaim in reconven- 
| tion for damages for injury sustained by the 
‘owners, in consequence of the time con- 
sumed on the repairs rendered necessary 
by the fall: Held, that plaintiffs can be 
| made liable only after having been put in 
| default by a demand for the delivery of the 
boat, or by proof, on the part of defendants, 
that the condition of the boat after the acci- 
dent, was such as to make any demand un- 
necessary. Bailey v. Stetson, 332. 


5. A debt is not extinguished by the death 
or insolvency of the creditor. West v. Credi- 


tors, 365...% 

6. the purchasers of a steamer 
assume any liability for damages that may 
have resulted from a collision with another 
| boat, the owners of the latter may avail 
‘themselves of the assumption, and recover 
| from the purchasers damages for the injury 
sustained. C. C. 1884. C. P. 35. Myers 
v. Perry, 272. 


| 7. The institution of a suit, afterwards 
| dismissed by order of the court, is a de- 
|/mand in writing putting the defendant in 
| default, and entitling the plaintiff to recover. 
in a subsequent action, interest from the 
first judicial demand. C. C. 1905, 1906, 
1932. Conway v. Erwin, 391. 


8. Where one, compelled to employ a 
public officer, to avoid delay in his business, 
promises to pay an extra charge demanded 
for certain services, but accompanies the 
promise with a declaration that he does not 
acknowledge the legality of the charge and 
will immediately sue to recover buck the 
amount, the promise is not binding, and 
changes in no respect the rights of the par- 
ties. Kernion v. Hills, 419. 

9. Where an obligation is contracted on 
condition that an event shall happen within 
a limited time, the condition must be con- 
sidered to have failed when the event has 
not occurred within the time. C. C. 2033. 
Yeatman v. Broadwell, 424. 


See Act AUTHENTIC. ALEATORY Con- 
TRACT. ASSIGNMENT. ATTACHMENT, 
1. Buixnus of Excuaner, &c. ‘Compro- 
mIsE. CorpPoraTIons, 2, 3.. EvipENcE, 
VII. Fraup. Huss. anp Wire, I. IV. 
V. InsotveNcy, 1, 2, 3, 7,10. IntTER- 
PRETATION, 6,Y. Lease. LitTieéious 
Riext. Loan. Manpate. Morrt- 
GAGE. PARTNERSHIP. PLepGE. PreE- 
EMPTION. Qwvasi-Conrract. Rent. 








she was seriously injured. Several weeks 


Sate. Surety. 





CORPORATIONS. 


1. The division of laws establishing and 
regulating municipal corporations into or- 
gavic and ordinary, is unknown in this State. 
Reynolds v. Baldwin, 162. 

2. In the country from which we derive 
our ideas on the subject of municipal corpo- 
rations, the charters of cities were, as their 
name implies, contracts, entered into be- 
tween the corporators on the one hand, and 
the king or feudal lord on the other, by 
which liberties or franchises were bartered 
for personal services or money. They were 
intended to be permanent, and could not be 
Jawfully taken away, being, in the true 
sense of the word, franchises. But the re- 
lation between our municipal corporations 
and the sovereign, is not the same. Ibid. 

3. The laws enacted under the provision 
of the 23d sect. of the 6th art. of the State 
constitution of 1812, establishing and regu- 
lating the municipalities of New Orleans, 
are not contracts, but ordinary acts of legis- 
lation. The powers they confer are not 
franchises, in the original meaning of that 
word, but mandates only; and these laws 
may be repealed at pleasure, except so far 
as their repeal may affect rights acquired by 
third persons under them. They must be 
construed and applied, in all cases, like 
other laws. Jbid. 


See Execution or JupGMeEntT, 10, 11. 
Qvo WARRANTO. 


COSTS. 


The provision of sect. 11 of the stat. of 
20th March, 1839, that the cost of copies of 


notarial acts shall be paid by the party cast, 
applies to cases in which the proceedings 
are vid executivd, as well as to ordinary 
actions. Cumming v. Archinard, 279. 


See Execution or JupeMENT, 1. 
CESSIONS, 15. 


Suc- 


COUNCIL OF TRENT. 
See Huss. anp Wire, 4, 5. 


COURTS. 
I. Courts Generaily. 


1. Appeal by the attorney of the syndics 
from a judgment reducing the fee allowed 
to him in a tableau filed by the syndics. 
The appeal was taken before the adoption 
of the constitution of 1845. Held, that the 
constitution of 1845 having provided, art. 71, 
that **no court or judge shall make any al- 
lowance by way of fee or compensation, in 
any suit or proceedings, except for the pay- 
ment of such fees to ministerial officers as 
may be established by law,” the court is 


without jurisdiction to affirm, increase, or 
reduce the allowance, and that the yc ag 
must be dismissed. Pandelly y. Creditors, 
21. 

2. Since the adoption of the constitution 
of 1845, no court or judge can make any 
allowance to an attorney employed by a 
curator, or to an attorney of absent heirs, or 
for the compensation of persors employed 
to appraise the property left by the deceased. 
Const. art. 71. Succession of Asbridge, 206. 

3. Since the adoption oi the constitution 
of 1845, a tableau of distribution of the ef- 





ifects of a succession, which proposes to 
|allow certain sums to the attorney of the 
| succession and to the attorney of the absent 
| heirs, cannot be homologated as to such al- 
| lowances, the courts being without authority 
|to make any allowance by way of fee or 
compensation, in any suit or proceeding, ex- 
| cept for the payment of such fees to minis- 
| terial officers as may be established by law. 
| Art. 71. Per Curiam: Where an adminis- 
| trator requires the aid of counsel he may 
| legally pay for such services, as for those of 
|any other agent; but the propriety of such 

payment, like any other made on account of 
|the succession, may be contested by any 
| creditor. or other person interested. Suec. 
| Rolland, 224. 


See Husz. anp Wire, VIII. 


Il. Supreme Court. 


4. Art. 63 of the constitution gives the 
| Supreme Court appellate jurisdiction in all 
| cases where the constitutionality or legality 
|of any fine, forfeiture, or penalty imposed 
| by any municipal corporation is involved; 
| but where the question is presented on an 
appeal from a judgment rendered by a jus- 
| tice of the peace, the facts of the case can- 
|not be examined. ‘The jurisdiction of the 
| Supreme Court is the same, in cases. in- 
| volving the constitutionality or legality of 
‘any tax, toll. or impost. Third Munici- 
pality v. Blanc, 385. 

5. The jurisdiction of the Supreme Court 
over appeals from justices of the peace being 
limited to questions of law, such questions 
must be brought before the court in the 
usual mode of bringing questions of law be- 
fore an appellate court, or the appeal will 
be dismissed. Third Municipality v. Ha- 
zelbach, 386. 

6. The provision of art. 63 of the con- 
stitution which declares that, the Supreme 
Court * shall have appellate jurisdiction on- 
ly in criminal cases on questions of law alone, 
whenever the punishment of death or hard 
labor may be inflicted, or when a fine ex- 
ceeding three hundred dollars is actu 
imposed,” confers on the Supreme Court 





power to revise, after final judgment, quegs 
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dictment or information, but does not autho- |” 


rize appeals from ar gety made on sat 
tions growing out o imi roceed- 
MatEe pea betel ais. 


Ill. Commereial Court of New Orleans. 


7. Under the stat. of 14 March, 1839, s. 
4,. establishing the Commercial Court of 
New Orleans, no judgment rendered by that 
court, can.be reversed on appeal for want of 
jurisdiction in the lower court. Second Mu- 


nieipality v- Tulane, 179. 
—YV- District and Parish Courts. 


8. Where the value of property seized 
under a fi. fa. froma Parish Court, exceeds 
the amount to which its jurisdiction is limit- 
ed, an. injunction may be obtained, by one 
claiming to be owner of the property, from 
a District Court. Stroud v. Humble, 310. 


See Execurory Process, 2. 
VY. Probate Courts. 


9. Courts of Probate, under the late ju- 
diciary system, being of limited jurisdiction, 
could exercise no power but such as had 
been expressly given by statute, or was ne- 

e to the exercise of their specified 
powers. Their jurisdiction could not be 
extended, by implication, to cases in which | 
the ordinary tribunals afforded an adequate | 
remedy, and which were not necessarily 
connected with the exercise of their ac- 
knowledged powers. Erwinv. Lowry, 276. 

10. Third persons cannot intervene in an 
action pending before a Court of Probates, 
nst the curator of a succession, to en- 
force the payment of notes secured by mort- 
gage onthe property of the deceased, for | 
the purpose of establishing their right to the 
notes and mortgage, and of causing the pro- 
ceeds of the property to be applied to their 
claim. ‘The court has no jurisdiction of the , 
question.of the ownership of the claim ; 
its:determination not being necessary in or- 
der to ascertain the amount due by the suc- 
cession. Ibid. 


CURATOR. 
See Morteace, 6, 7, 8. 


CUSTOM. 
See Leass, 5. 
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DATION EN PAIEMENT. 


’ See Litieiovs Rieut. MAnpare 7. 
‘ 


DEFAULT. 


; 
Bee Contracts, 4,7. Jupement sy De- 
FAULT. LOAN, 2. 





“DEPOSIT. 


See Insotvency, 8. 


DISMISSING OF APPEAL. 
See AppeaL, 5, 8 9, 14. 


DISCUSSION. 
See AprEAtL 12. 


DOMICIL. 


Where a person resides alternately in dif- 
ferent parishes, and his residence in each 
appears to be nearly of the same nature, he 
may determine, by a declaration made in the 
manner prescribed by law, in which of the 
two he intends to have his domicil, and in 
such case he can be cited only in the parish 
of his elected domicil. -Aliter, where the 
residence in each parish is not of the same 
nature. Judson v. Lathrop, 78. 


See Pieapine, 3. 


DONATION. 


1. A husband, who leaves a legitimate 
child, can give to his wife by donation mortis 
causa, but one-tenth of his estate in full pro- 
perty, orthe usufruct of one-fifth. C. C. 
1739. Where he makes a donation of a 
larger share, it must be reduced to the dis- 
posable portion. Succession of Hoa, 142. 

2. To ascertain whether any reduction is 
to be made of a donation on account of its 
exceeding the disposable portion, the pro- 
perty belonging to the donor at the time of 
his death, must be estimated at its value at 
that time. C. C. 1492, Miller v. An- 
drus, 237. 

3. A donation inter vivos of moveubles, or 
of incorporeal things, is null, unless execut- 


ied by an act passed before a notary and two 


witnesses. C.C. 1523. Ibid. 

4. A testator bequeathed five thousand 
dollars to one of his clerks, as a gratuity for 
his faithful services ; by a subsequent will he 
bequeathed to the same person, twenty-five 
hundred dollars. A few hours before his 
death, on being asked whether one of the 
wills should be destroyed, he directed both 
tobe kept. In an action by the legatee to 
recover both legacies : Held, that the de- 
claration of the testator is conclusive against 
the presumption that the second will was 
intended to revoke the first; and that, under 
art. 1686 of the Civil Code, the plaintiffis 
entitled to recover both legacies. Lyon v. 
Fisk, 444. 

5. Art. 185, tit. 2, book 3, of the Code of 
1808, which declares that, ‘+ posterior testa- 
ments which do not in an express manner 
revoke the prior ones, gnnul in the latter on- 





INDEX. 


ly such of the dispositions there contained 


as are incompatible with the new ones, or 
contrary to them, or entirely different,” must 
be considered as embodying the provision of 
law 21, tit. 1, of the sixth Partida, which 
declares that, where two wills have been 
made, the legacies in both, either for pious 
purposes, or to the relations and friends of 
the testator, shall be valid ; and art. 1636 of 
the present Civil Code, being copied verba- 
tim from art. 185, of tit. 2, book 3 of the 
Code of 1808, must be considered as having 
the same meaning as it. The construction 
of art. 1686, cannot be affected by the repeal 
of the Spanish laws after the promulgation 
of the new Code. Ibid. 


DOTAL PROPERTY. 


See Husspanp anp Wire, II. 


EMANCIPATION. 


Where the owner removes with a slave 
into a State in which slavery is prohibited, 
with the intention of residing there, the 
slave will be thereby emancipatod. Their 


subsequent return to this State cannot re- 
store the relation of master and slave. 
sephine v. Poultney, 329. 


Jo- 


EVIDENCE. 
I. Onus Probandi. 


1. Where in answer to an action to re- 
cover an amount, agreed to be deducted from 
the price of land purchased by plaintiff on 
account of adeficiency in the quantity, de- 
feudant avers that thére was no deficiency, 
the burden of proving that there was no 
deficiency is on him, he pleading it specially 
as matter of defence. McCrea v. Mar- 
shall, 29. 

2. Where plaintiff alleges that he is a cre- 
ditor of the defendant, and that the latter 
had executed a mortgage on his property in 
favor of his co-defendant, without conside- 
ration, and for the fraudulent purpose of de- 
feating plaintiff's recourse upon the mort- 
gaged p.operty, and prays that the mortgage 
may be cancelled, and the property subjected 
to the payment .f his claims, plaintiff must 
prove that he is acreditor. Proof of that 
fact is essential to support the action; nor is 
it dispensed with by the fact of the judg- 
ment being taken by default. C. P. 312, 
360. Fink v. Martin, 117. 

3. Where the issue is, whether there was 
ever sucha person as A, under whom plain- 
tiffs claim, it is enough for defendants to of- 
fer such evidence as, in the absenc. of count- 
er-evidence, will afford ground to believe 
that no such person ever existed. If such 

—— 60 





a 


a person ever existed, plaintiff might have. 
aulhy proved the fact. Phelps v. Hughes, 
320 aia 


4. Inan action by plaintiffs to recover pos-_ 
session, and to be quieted in their title toa 
tract of land, where defendants are not tres- 
poapamte plaintiffs must make out their title. 

id. 

5. Where in an action on a note, profess- 
ing on its face to have been given for value 
received, the consideration is denied, defen- 
dant must show the want or failure of con- 
sideration. Bradford v. Cooper, 325. 

6. Where acreditorof an insolvent claims, 
adversely to the other creditors, that a pay- 
ment made by a third persoa in repoani 
of a judgment on a bond in which the credi- 
tor was surety for the insolvent, vas made 
by such third person as his agent, he must 
prove the fact; it will not be presumed. 
West v. Creditors, 365. 

7. Action against a partnership to recover 
the proceeds of merchandize shipped to one 
of its members, before its formation, for sale 
on account of the shipper. It was alleged 
that the partnership subsequently undertook 
to sell and account for the shipment ; and on 
the trial plaintiff produced letters written in 
the name of the partnersbip, acknowledging 
the receipt of the merchandize. Defence, 
that the letters were written by the partner 
to whom the shipment was made; that the 
acknowledgments were fraudulent and not 
binding on his co-partne?, who was ignorant 
of them: Held that, after the production of 
the letters, the burden of proving fraud was 
on the defendants. Robinson v. Quarles, 
460. 


See Ferry, 5. Huss. anp Wire, 12..Ly- 
SOLVENCY, 7- Insurance, 1, 7... Suc- 
CESSIONS, 7, 8. 


Il. Best Evidence. 


8. Where a party does not produce the 
best evidence of which the nature of his 
case admits, nor accounts for its absence, it 
will be med that such evidence would 
not be favorable to his claims. Cockerell v. 
Smith, 1. 

See Insurance, 6. 


Ill. Competency. 


9. One sued as administrator for a debt 
alleged to be due by the deceased, having no 
personal interest in the case, is a competent 
witness¢o prove thatthe claim had been 
paid by the deceased, De Kerlegand v. 
Robin, 227. 

10. One who had made a cessio bonorum 
under the State law, and was afterwards dis- 


¢ 


charged as a bankrupt under the act of Con= 


gress of 19 August, 1841, is a competent 
witness to prove the correctness of the ) 





is bilan filed at 

on 

ip to the 

debt is due to his 
365. 


Laws on the subject of the compe- 
of witnesses, being purely remedial, 
© éffect in all cases fr their enactment. 


12. In an action against the principals, on 
an unaccepted bill drawn on them by their 
agent, the latter isa competent witness for 
the plaintiff: Per Curiam: The rule that 


commercial law, applicable to agents and 
factors, offered to prove acts done,within the 
scope of their employment. Britionv. An- 
drews, 399. 


IV. Commission. 


13. Where an application for a commis- 
sion, to take the testimony of a witness re- 
siding out of the State, was not accompanied 
by an affidavit as to the materiality of the 
pm ae and no cross-interrogatories were 

ed, nor ot act done waiving the 
Fequired affidavit, © testimony will not be 
admissible. C.P. 436. Lee v. Lee, 318. 

‘14. The deposition of a witness taken 
under acommission must be signed by him, 
or his mark must be affixed to it, at the time, 
to render it admissible in evidence. C. P. 
433. Ibid. 

15. Itis no objection to evidence taken 
ander a commission, that a previous com- 
mission obtained by the same party, for the 
examination of the same witness, had not 
been returned. Per Curiam: Where a 
party has reason to believe that a commis- 
sion has been lost, or will not be executed, 
he is bound, in the exercise of due diligence, 
to.cause another to be issued. Ibid. 

16. re a commission to take testimo- 
ny, directed to a particular person, is signed 
by the judge himself, no objection can be 

— to it.on the ground no order of 
court had authorized it to be so directed. 

The of the judge is a sufficient 
~ order. Bradford v. Cooper, 325. 

; 17. Where a commission to take testimo- 
ny is addressed toa resident of another State 

‘ » Awl and deseribes him as a justice of 

_ the peace, he becomes an officer of the court 

ad hoc, and no proof is required of his be- 

ing a justice, or of his authority to adminis- 

‘ter oaths, or of his signature. : 

, 18. Where crogs-interrogatories have been 
erennies to a witness examined under a 
Bokotesion, notice to the party by whom 
were propounded of the time and place 
gry me en yah is unnecessary. 

os March, 1828, 8.9. . Ibid. 


19. Where a general order has been 
made to take testimony in a case, and a com- 
mission has been granted by the judge.im 
pursuance thereof, and cross-interrogatories 
have been . presenared by the opposite par- 
ty, the evidence taken under. it cannot be 
excluded on the ground that there was no 
7 gt of the materiality of the testimony. 

i 


V. Judicial Records and Proceedings. 


20. In an action by one who has been 
evicted by a judgment of a court of compe- 
tent jurisdiction, against his vendor, who was 
not a party to the suit, nor notified of it, the 
return made by the sheriff on the fi. fa., 
under which the property was sold, is only 
prima facie evidence of the facts of which 
the sheriff could lawfully make return. Coc- 
kerell v. Smith, 1. 

21. The return made by a sheriff on a 
fi. fa. is not conclusive against third persons. 
Parol evidence is admissible to explain cir- 
cumstances connected with the proceedings 
mentioned in the return. Pailhes v. Thie- 
len, 34. 

22. Where in an action by a curator for 
damages for injury done to a vessel belong- 
ing to the succession administered by him, 
he offers in evidence the inventory of the 
succession for the purpose of showing that 
the vessel formed a part of the succession, 
he will not be thereby precluded from prov- 
ing that the vessel exceeded in value the 
amount at which it was appraised in the in- 
ventory. Martino v. Boggs, 74. 

23. Where a clerk certifies that a record 
of a former suit between the same parties, 
for the same cause of action, offered in evi- 
dence in a second suit, contains a true copy 
‘‘ of all the documents filed, proceedings 
had, and testimony adduced on the trial, 
with the exception of a note marked B, filed 
asa part of the evidence, which had been 
withdrawn,” and it appears from an exami- 
nation of the record that the note referred 
to is that upon which the second suit was 
instituted, the transcript will be admissible. 
Conway v. Erwin, 391. 

24. The testimony of a witness taken in 
a previous suit between the same parties, for 
the same cause of action, where there has 
been an opportunity for cross-examination, 
may be used by either party, in case of the 
death of the witness, or of his absence be- 
yond the jurisdiction of the court. Ibid: 


See Aupitror. Inygunction, 2. Sate, 29. 


VI. Signature. 


25. Under art. 325 of the Code of Prae- 
tice, which provides that, “where the de- 
fendant denies his signature, the plaintiff 
must prove its genuineness, either by wit- 








fiesses who saw the defendant sign the act, 
or who declared that they know it to be his 
because they have frequently seen 
him write and sign his name,” it is suffi- 
ciént that the witnesses swear that they 
have seen the defendant sign his name fre- 
ly, and that they believe the si 
tobe his. Bradford v. Cooper, 325. 


VII. Contracts not in Writing. 


26. Contracts or agreements not in writ- 
ing, relative to personal property, or for the 
payment of money, above five hundred dol- 
lars in value, must be proved by at least one 
eredible witness, and other corroborating 
circumstances. C. C. 2257. McCrea v. 
Marshall, 29. 


VIII. Admissibility under the Pleadings. 


27. Though the heirship of plaintiffs be 
not put at issue by the answer, yet if they 
introduce evidence to prove their legitima- 
cy, defendants may rebut the evidence and 
disprove it. Patton v. Philadelphia, 98. 

28. Where a record has been offered in 
evidence to prove a particular fact, it cannot 
be used by the opposite party to establish 
another fact not alleged in the pleadings. 
To allow it, would be to expose the party by 
whom the record was first offered to sur- 
prize. Jones v. Read, 200. 


29. Under a plea, in an action e~ the 


maker of a note, that the holders of the note 
prior to the plaintiff were aware of the fai- 
lure of the consideration for which it was 
given, unaccompanied with any allegation 
that plaintiff received the note with notice, 
or under suspicious circumstances, evidence 
of notice toa former holder is inadmissible, as 
irrelevant ; nor would proof of notice to the 
plaintiff be admissible, under the pleadings. 
Parker v. Raynal, 209. 

30. In an action for damages to plaintiff's 
steamer occasioned by a collision with a boat 
of the defendants, evidence that the latter 
boat was racing at the time of the accident 
is. not irrelevant. Myers v. Perry, 372. 

31. Where a witness, to whom a question 
had been propounded, while under cross 
examination, for the purpose of impeaching 
his credibility by showing that he had been 
guilty of gross fraud on another occasion, 
notwithstanding the objections of the party 
by whom he was introduced, voluntarily aa- 
swers it, and thereby admits his own turpi- 
tude, his answer cannot be excluded on the 
ground of irrelevance. It is important to 
enable the court to judge of the credit due 
to the testimony. of the witness. Per Curi- 
am: No rule of evidence forbids a to 
avail himself of the voluntary acknowledge- 
ment of a witness of the opposite party, to 
show the degree of credit due to his state- 
ments, Fink v. Lewis, 375. 





to recovér ah amount claimed for services 
rendered to their ancestor during her last 
re py Pe it is proved that the pees. on 
baine tate i by the patish judge 
making the inventory, comand that ne baa 
in his possession money belonging to thé 
deceased, but refused to state the amount, 
he will be non-suited. Hébert v. Mouton, 
229. 

33. It is only where a party resides in thé 
parish in which the action is instituted, that 
he can be required to answer interrogatories 
on facts and articles in open court. C. P. 
352. Stat. 10 February, 1843. Walkerv 
Copley, 247. 

34. Where interrogatories ordered to be 
answered by a party, were not served on 
him in consequence of the belief of the clerk 
that the acts of his counsel had dispensed 
with the necessity of a service, and the court 
refuses to order them to be taken for con- 
fessed, time should be allowed to enable the 
party propounding the interrogatories to ob- 
tain an answer. Wail v. Bry, 312. 

35. A party present at the time of trial 
may be required to answer instanter inter- 
rogatories on facts and articles,‘ though then 
propounded for the first time, where the 
questions require no recourse to books or 
papers, and the answering of them cannot 
delay the trial. The party interrogated ma 
require the questions to be propounded i 
writing, but cannot insist upon being sworn 
as an ordinary witness, subject to cross-éx- 
amination. emoulin v. Anglaire, 403. 


X. Of Marriage. 
See Husspanp anp Wire, 4. 


EXECUTION OF JUDGMENT. 


1. A sheriff in whose hands a fi. fa. had 
been placed, levied it on certain twelve- 
month bonds belonging to the debtor, in the 
hands of another sheriff, who refused to de- 
liver them on the that, his costs in 
the action in which the bonds were taken 
had not been paid. The creditor made no 
offer to advance the costs, hor propoundéd 
interrogatories to the officer in whose hands 
the bonds were, i a a. In an ac- 
tion against the sheriff for damages, in con- 
sequence of his failure to advertise and sell 
the bonds: Held, that the officer in whose 
hands the bonds were seized, was entitled to 
retain them till his costs were paid ; and that 
the facts show no want of diligence on the 
part of the defendant. Pailhes v. Thielen, 
34 


2. Where the purchaser of property, sold 


by the sheriff under a fi. fa., claims to re= 
tain the price on the ground of a privilége 





~ coeds: Lobes v. Merle, 144, 

, 3 A.vendee of cannot oppose 

its seizure under a 

ty having a privilege and mortgage on it, and 

require the latter to resort to an h 

zy, -action, or toe an action of nullity, where 
was made after the seizure, 

=e vendor could not have maintained 

such an opposition. Michel v. Her Hus- 

band, 173. 

4. Though it be stated in the advertise- 
ment of a judicial sale of the property of a 
succession, that an act of sale will be exe- 
cuted before the parish judge, the mere 
omission to execute such an act, there being 
no proof that its execution was demanded 
or.refused, will not release a purchaser who 
has been in possession of the property since 
the date of the sale. The adjudicatioa made 
and recorded by the j or clerk, gave a 
poets ste we sho:pure r. C. C. 2601. 

Jones.v. 
- 5. Where oo of a sheriff’s sale have 
been ‘posted at the, court-house door, and at 
a public hotel, the usual place of making 
‘Judicial. sales, in the same town, and at a 
coffee-house in a neighboring village in the 
same parish, it will be considered a sufficient 
compliance with the stat. of 6 April, 1843, 
s. 1, which requires: such ‘notices to be 
posted ‘at the court-house door, and at two 
‘other public places. in the parish:” or v. 
‘Tio, 334. 
* 6. A sale.of the rights or credits of a 
debtor seized under execution will not be 
valid, unless the property has been pre- 
‘viously appraised as required by law. The 
wart of such appraisement cannot be sup- 
by any waiver made by the debtor, if in 
iig circumstances. A debtor, under such 
ircumstances, cannot dispense with any of 
die Ho formalities established by law for the 
‘sale of property under execution. ‘Succ. 
Hiligsberg, 340. 
7. A judgment ocr og A seine pro- 
in the possession of a person 
coer a simulated transfer from his debtor, 
& Witaou: resorting to a revocatory action. 

) ie comes snieh Son toad 
: 2 8. re counting- 

house furnitute of a merchant, and iron 
_ ~ chests found in his counting-house, in which 
> ‘bis books aud papers ere kept, are exempt 
. ftromseizure. C. P. 644. Farmers and Mer- 
% a Bankv. Franklin, 393. 

Re A judgment creditor cannot treat a 
Se ode car, made bond fide by his debtor 


Ja. at the suit of a par-_ 


accompanied by possession, as null, and 
seize the slave in the hands of the purchaser. 
He must institute a direct action to annul 
the contract... Aliter, where the act isa 
mere simulation. Weld v. Peters, 4324 

10.. Taxes due to a municipal corporation 
cannot be seized under execution by a credi- 
tor of the corporation. Such a right would 
involve the power to destroy the corporation 
itself, and be repugnant to the letter and 
spirit of the constitution, authorizing the 
- | creation of such corporations for the preser- 
vation of public order. Egerton v. Third 
Mumiewpality, 435. 

1l. Article 637 of the Code of Practice, 
which authorizes the seizure under exe- 
cution of ‘all sums of money which may be 
due to the debtor in whatsoever right,’’ 
must be understood as referring exclusively 
to that class of rights defined and protected 
by the constitution as the rights of property. 
Taxes imposed for the protection of those 
rights, form no part of them. Ibid. 
See Courts, 8. Evrpence, 20, 2). 

guncTiIon, 1. Inwsotvency, 11. Morr- 

GAeEe, 2. Partnersuip, 4. PLeapine, 

10: Purever, 5. Sars, I, 4, 5,19 to 

34. » Successtrons, 15. 


In- 


EXECUTOR. 


See Successions. 


EXECUTORY PROCESS. 


1. An act mortgaging certain slaves, signed 


by H. and C., recited that the slaves had 
been previously conveyed by H. to trustees 
to secure the payment of a note made in 
favor of plaintiff, on which note partial pay- 
ments had been made, since the execution 
of the deed, leaving a certain balance yet 
due; that C. had since purchased the slaves, 
subject to the trust; and that H. and C), 
intending still further to secur? the payment 
of said balance, thereby mortgaged the slaves 
for the purpose of securing the samc The 
act declared that, if the balance sc aseer- 
tained should not be paid by a certain time, 
plaintiff should be at liberty to seize and sell. 
An order ~ seizure and sale, taken out by 
plainti.i, having been enjoined by defend- 
ants, on the ground that there was no au- 
thentic evicence that defendants were in- 
debted to plaintiff, or that the latter was the 
holder of the note mentioned in the mort- 
gage, which was not filed with the petition: 

Held that, as nothing in the notarial act, or 
in the petition for an injunction, or in the 
evidence, showed the rote to have been a 
negotiable one, its negutiability cannot be 
presumed, that it can only be regarded as a 
mere written pzcmise to pay a Certain sum ; 





that the notarial act, which states the exact 





absence of any allegatica or proo 

note had been assigned to a third person and 
notice thereof seasonably given, it was un- 
necessary to produce it on an application for 
executory process. Patterson v. Hall, 108. 

2. A creditor having a special mortgage 
importing a confession of judgment, may 
obtain an order from a court of ordinary 
jurisdiction for the seizure and sale of the 
hypothecated property, though the mort- 
gagor has since died, and his succession been 
accepted by the heirs with benefit of inven- 
tory. The hypothecary action is a real 
action, following the property into whose- 
soever hands it may be found. C. P. 61 to 
67, 734, 744. C. C. 1370, 1382, 1387, 1395, 
1396. Being a real action, it may be insti- 
tuted before a court of ordinary jurisdiction. 
C. P. 983. Boguille v. Faille, 204. 

3. Executor, »>roceedings being —- 
the seizing creditor must, at his peril, look 
to the accuracy of his demand and of the 
decree. Where judgment is rendered for 
more than is due, however small the amount 
of the error, it must be reversed, and the 
plaintiff condemned to pay the costs of the 
appeal. Cumming v. Archinard, 279. 

4. A mortgagee can proceed by seizure 
and sale only where the mortgage is by au- 
thentic act. Livingston v. Dick, 323. 


See Arpreat, 10. Costs. JupGmeEnt, 7. 


FAMILY MEETING. 
See Minor, 2. 


FATHER AND CHILD. 


By the Spanish law, children begotten 
after both parties know with certainty of 
the existence of an impediment to ther 
marriage, are illegitimate. Aliter. as to 
children begotten while beth, or on. of the 
parties was ignorantof such impediment, or 
while a Soubt existed in the mind of either 
as to the fact of any impediment. Patten 
v: Philadelphia, 98. 


FERRY. 


1. Where the grant of a right to keep a 
ferry a. a particular place, is proved to have 
been made by a person who was, at the 
time, governor de facto of the Spanish pro- 
vince of Louisiava, the authority to make 
such a grant will, in t » absence of proof of 
a prohibition to make such grants, be pre- 
sumed ‘9m the fact of its having been ex- 
erewed. ~ Davis v. Police Jury, 288. 

2. In a contest between a police jury and 


one claiming under a grant from the Spanish 
effect of the treaty of ‘San Ide 
upon grants in Louisiana, made ; 
ee by the Spanish Government. 
uch grants must be respected so long’as 
the present goverment suffers them to re- 
main undisturbed. Ibid. 

3. Where, for greater convenience, a 
ferry has been kept up, at a point from a 
quarter to half a mile higher up the river 
than that designated by the grant, with the 
consent of the police jury, who, during the 
whole time had an absolute right to conffol 
it, they cannot take advantage of this cir- 
cumstance to claim a forfeiture of the grant 
on the ground of non-user. Ibid. 

4. Where a grant made by a Spanish 
governor of the right to keep a ferry is un- 
limited as to time, and the legislature have 
fixed no period after which such grants shall 
cease to have effect, it must be considered 
as unlimited. Ibid. 

5. Where a grantee of the right of keep- 
ing a ferry alleges that his right is exclusive, 
he must show clearly that the grant was in- 
tended to be such. The abandonment of 
the power to provide for the public accom- 
modation by the establishment of other fer- 
ries, will not be presumed. TJbid. 4 

6. In answer to the petition of the pro- 
prietor of a plantation for the grant of a 
right of ferry, as a privilege to be atta. id 
to his plantation, in consideration of his 
making a certain road, the governor of the 
province declared “se le concede ei privi- 
legio anexo a la habitacion que posée, para 
que de ella, con exclusion, haga las traviesas 

el rio,” &c. Held, that where any other 
meaning can be given to a grant it should 
'not be construed as surrendering forever a 
| franchise and a part of the sovereign power; 
' and that, consequently, the words con erclu- 
ston can not be considered as a renunciation 
of the righ* to establish any other ferry 
above or below the plantation of the grantee, 
but as a prohibition to others, to whom mo 
such privilege has been extended, to trans- 
port across the river persons or things for 
hire, within a reasonable distance above or 
below the plantation of the grantee. Jbid. 


» 


FRAUD. 


1. Sec. 10 of the statute of 28 March, 
. 40, declaring ce~tair acts presumptive 
evidence of fraud, applies only to debtors 
residing within the State. il v. Taha- 
ferro, 26. 

2. Action to rescind, on the ground’ uf 
simulation a sale made to defeadant by one 
F, as agent of the plaintiff. It was proved 
that the property in . ~test belonged to F, 
who was an insolvent, but had been purchased 








be presumed. It could only be questioned 


is | by his superiors. Such a marriage could 


, }of Rome. 


Petition dismissed. Bernard v. Auguste, 69. 
_: See Isonvency, 7. Insurance, 7: 


GRANT. 
See Ferry. 


HABEAS CORPUS. 
See AprEat, 4. 


HUSBAND AND WIFE. 
I. Contract and Proof of Marriage. 


eA cat! ee ped terba de futuro cum 
copuld has all egal effects of a marriage 
per verba de presenti, _Patien v. Philadel- 
‘a. 98. 


2. In the interpretation of a marriage con- 
tract executed before the commandant of a 
Spanish fort, acting as a notary public, as far 
back as the year 1799, the understanding of 
the parties interested and the intentions of 
the officer, will be regarded, rather than the 
form and words of the instrument. Ibid. 

3. It is no objection to the validity of a 
contract of marriage passed before the com- 
mandant of a post under the Spanish co- 
jonial government, that the act was exe- 
cuted before him while acting as a notary 
public. Such was the usual style of all civil 
acts authenticated by those officers, except 
the putting in possession of land under or- 
ders of survey... Ibid. 

4. A marriage evidenced by an act passed 
before the commandant of a fort in a Spanish 
colony, acting as a notary public, the act re- 
citing that it was executed before the officer 
in conformity with a custom sanctioned by 
the government on account of the want of 
_. spiritual assistance, and that the iage is 

to be solemnized ere FP OVSRE on: the 

_ first opportunity, is valid. Such iages 
were tncinded by the canon law, with other 
informal and secret marriages, under the 
general ellation of clandestina matri- 
monia, and their validity was expressly 
; a. a by the Council of Trent. . Sess. 
“24, ch. 1. declaration of the command- 
ant that Lota yoga by the govern- 
_ ment to celebrate the marriage, is sufficient 
evidence of the fact. His authority must 


not be invalidated by the subsequeut refusal 
of the husband to solemnize it before & 
priest. It was valid without any such 
solemnization. Ibid. 

5. The adoption of the decrees of thé 
Council of Trent by the king of Spain, at 
the solicitation of the Pope, was not in the 
nature of a treaty stipulation with the court 
The king of Spain did not, by 
their adoption, contract an obligation to en- 
force all their provisions in his dominions, 
in-all places and at all times, until dispensed 
by the Pope from so doing: He retained 
the power to suspend the operation of por- 
tions of those decices relating to the cele- 
bration of marriages in the remote settle- 
ments of new colonies, unprovided with 
churches or priests. The fact that mar- 
riages per verba de presenti were usual in 
the remote parts of Louisiana, is proof that 
this power was exercised as to this colony. 
Ibid. 


II. Dotal Property. 


6.. The omission to record the claim of a 
wife for dotal property as required by the 
stat. of 26 March, 1813, does not render it 
nulland void. It will still subsist, as an ordi- 
nary debt between husband and wife; and, 
in case of the insolvency of the husband, 
she will be entitled to payment with the rest 
of his creditors. West v. Creditors, 365. 


Ill. Communiiy. 


7. By the laws of Spain, where a hus- 
band, during marriage, contracts a second 
marriage with a woman ignorant of the ex- 
istence of the first, one-half of the acquéts 
and gains will go to each wife; one-half to the 
first wife, because the marital cohabitation did 
not fail through her fault ; and the other half 
to the second wife, because, by virtue of 
her good faith at the time of her marriage, 
she is reputed a lawful wife, though the mar- 
riage be null, for the same reasons that her 
issue is recognized as legitimate. The one- 
half of the acquéts and gains is a debt due 
to each wife by the husband, and his heirs 
can claim nothing until his debts are paid. 
Patten v. Philadelphia, 98. 

8. Where property has been sold by a 
wife, with the concurrence of the husband, 
the sale cannot be annulled on the ground” 
that the property belonged to the communi- ° 
ty. The husband having concurred in the 
sale, it must be regarded as. their joint act, 
and binding on both. Kirkland v. Gas Com~ 
pany, 297. 


EV. Contracts of Married Women. 
9. Sect. 32 of the stat. of 7 April, 1924, 





incorporating the Bank of: Louisiana, which 











authorizes a wife, arrived at the age of ma- 
jority, to bind herself jointly and.an solido 
with her husband, in any hypo: 

tracts or obligations eatered into by her hus- 
band. with, or in favor of the bank, i 
to the true intent and meaning of the char- 
ter, was not repealed by the subsequent en- 
actment of art. 2412 of the Code of 1825. 
That article made no change in the exi 
law. As to the power of the wife to bi 
herself with her husband, there is no diffe- 
rence between the 61st law of Toro and ar- 
ticle 2412. Bank of Louisiana v. Farrar, 49. 

10. Sect. 32 of the charter of the Bank 
of Louisiana, which authorizes a wife to 
bind herself jointly or in solzdo with her hus- 
band, in hypothecary contracts or obligations 
entered into by any individual with or in fa- 
vor of that bank, does not limit such autho- 
rity to contracts authorized by the 13th pa- 
ragraph of the 15th section of the charter. 
It empowers the wife to bind herself in any 
contract which any individual may lawfully 
make with the bank under its charter. The 
words “according to the true intent and 
meaning of this act,”’ in the 32d section, re- 
fer to all mortgages which the bank may, 
under its charter, lawfully take, and not 
merely to loans made under the provision in 
the 13th paragraph of the 15th section. Jbid. 

11. It is only when a husband is absent 
from the State, that a judge can authorize 
his wife to make contracts. C. C. 129, 3522 
§ 3. Absence from the parish is not enough. 
Wilkinson v. Stanbrough, 264. 

12. A mortgage executed by a husband, 
under a power of attorney from his wife, 
who was separated in property, on the para- 
phernal property of the latter, to secure the 
re-payment of an amouut alleged in the act 
to have been lent to the husband as her 
agent, but which was not shown to have been 
applied to her use, or to have enured to her 
benefit, cannot be enforced. C. C. 2412. 
Per Curiam: It is incumbent on the party 
seeking to enforce the contract of a married 
woman, to show that it enured to her sepa- 
rate advantage. Pascal v. Sauvinet, 428. 


See Saxe, 4, 26. 


V. Liability of Husband for Debts of 
Wife, 

13. A husband cannot be made liable per- 
sonally for the price of property purchased 
by him in the name, and on account of his 
wife, where she is separated in property. 
Jones v. Read, 200. 


Vi. Actions against Married Women. 


14. Plaintiff instituted an hypothecary ec- 
tion against a married woman, joining her 
husband in the suit. A juagment by default, 
taken against both defendants, having been 








Salapienpednestnidh the 
reversed. ©. C.123. “Adlé v. Anty, 260: 
VIL. Separation of Property. 
oan Poe Leg. me aon psepernien 
of property, though susceptible of execution, 


re u till the 1 was 
dissolved by the death of the wife, it must 
be considered as null, and the community as 
unaffected by it. C. C.2402. ‘The judg- 
ment of separation is null, not only as to 
creditors, but between the parties them- 
selves. Handy v. Sterling, 308. 


VIII. Dissolution of Marriage. 


16. The courts of this State bave no juris- 
diction of an action to dissolve a marriage, 
contracted in another State, where the hus- 
band continues to reside, for causes origin- 
ating there, The residence of the wife in 
this State will not give jurisdiction to its 
courts. C.C.48, 122. The stat. of 2 April, 
1832. relative to divorces, does not apply to 
such acase. Nealv. Her Husband, 815. 


IX. Marital Fourth. 


17. Where a husband dies rich and with- 
out children, leaving his wife in necessitous 
circumstances, she may claim one-fourth of 
all the property left by him in this State, 
independently of her right, as surviving 
spouse, to any ion of the property left 
by him in another State. Foster v. Fer- 
guson, 262. 

See Donation, 1. 


HYPOTHECARY ACTION, 


See Exscurory Prockss. 
Wire, 14. 


ILLEGITIMATE CHILDREN. 


See Faruer anp Cup. 


INJUNCTION. 


1. The execution of a judgment cannot 
be enjoined, on grounds which might have 
been urged as a defence to the original ac- 
tion. Minor v. Stone, 283. 

2. On the trial of an injunction obtained 
to arrest the execution of a judgment of the 
Supreme Court, the judgment itself forms a 
part of the record which the judge is bound 
to notice. It is not that it should 


Hoss. ann 


be formally introduced in evidence. did. 

3. An affidavit for an injunction which re- 
cites that, ‘the facts and allegations set forth 
in the petition for an injunction are true, and 
that the facts stated to be on his belief, he 








INSPECTION. 


Inder the statutes of 20 March, 1816, and 
irch, 1818, and 6 March, 1819, re- 
ing the inspection of tobacco in New 

it isthe du., of the inspectors to 
h samples, properly labelled, of every 
head of tobacco inspected by them; and 
ng so, they can make no charge beyond 
atnount allowed by the Ist section of the 
ch of 1819, for each hogshead inspected 
‘them. Kernion v. Hills, 419. 
is See Orrences, Xc. 2, 3. 
49 
#48 INSOLVENCY. 
. The syndics of an insolvent estate may 
d to an allowance for the hire of a 
clerk employed by them, where they allege 
and prove that extraordinary skill as an ac- 
unt was required to unravel complicated 
counts, left in confusion by the insolvent. 
In the absence of such abaentions snd proof, 
of a clerk employed by them must 
ata fs the syndics themselves. Pan- 


rb 
. Creditors, 21. 

"The compensation allowed to counsel, 
appointed to represent the absent creditors 
in.cases of insolvency, is to be paid out of 

ie amount due to the absent creditors. It 

be charged to the mass of creditors. 

of the act of 20 February, 1817, 

. provides thet such compensation shall 

in no ease be paid by the mass of creditors, 

is not repealed by art. 3164 of the Civil 
Cy... Ibid. 


3. The syndics of an insolvent estate are 
not entitled to credit for compensation al- 


lowed. to an attorney of absent creditors, 
though paid under an order of court, where 
the amount was paid out of funds belonging 
san eas of creditors, and the order was 
ade ex parte. The provision of sec. 3 of 
stat. of 13 March, 1837, which de- 
that a syndic shall on no account with- 

any deposits made by him in bank, 

tal a tableau of distribution is homolo- 

, or unless ordered by a competent 

and then only to pay such debts as 

be ordered to be paid,” does not render 

a payment legal. Per Curiam: The 

act of 1837 was intended to place additional 
around the rights of creditors, 

to repeal any »re-existing regulation on 

the subject of a tableau of distribution. Ibid. 





,_._ 4. The commission allowed by sec. 4 of 
the stat. of 29 March, 1826, to the syndics 
of an insolvent estate, where no commission 
has been fixed by the creditors, * of five per 
cent upon a sum not exceeding fifty thou- 


.| sand dollars, of three per cent upon sums 


above fifty thousand dollars and not exceed- 
ingone hundred thousand dollars, and of two 
per cent upon all sums exceeding one hun- 
dred thousand dollars,’’ must be calculated 
upon the whole amount of money actually 
received or disbursed by them, and not upon 
the amount of each separate distribution. 
Ibid. 

5. The syndics of an insolvent estate can- 
not appeal from a judgment, amending a ta- 
bleau of distribution by directing a sum al- 
lowed to the mortgage creditors to be class- 
ed as a moveable, and subjected to the pay- 
ment of law charges, the amendment being 
beneficial to the mass of creditors. Ibid. 

6. Where the provisional syndic of an 
insolvent makes himself an inventory 
of the effects surrendered, he will not be 
entitled to extra compensation for his servi- 
ces, though it may have recuired several 
days to complete the inventory. His servi- 
ces must be considered as compensated by 
his commissions. Landry v. Creditors, 39. 

7. Creditors have a right to cause to be 
set aside all conveyances, made by an insol- 
vent within the three months next preced- 
ing his failure, which give an unjust prefer- 
eace to one or more of his creditors. When- 
ever an action is commenced to set aside a 
conveyance alleged to have been made un- 
der such circumstauces, it is for the defen- 
dant to show that the property was sold to 
him for a true and just consideration, by 
him delivered, bond fide, at the time of such 
sale or transfer. Stat. 20 February, 1817, 
8. 24. Lefebvrev. De Montilly, 42. 

8. Notes payable after date, received by 
syndics, or other administrators, in the set- 
tlement of insolvent estates, and in liquidat- 
ing successions, can be discounted only un- 
der authority of the court. Per Curiam: 
Notes and money belonging to creditors in 
the hands of syndics, are in judicial deposit 
or sequestration ; they are the exclusive pro- 
perty of the creditors, and subject entirely 
to their control, under the direction of the 
court by whose authority the syndic was ap- 
pointed, and under which __ is bound to act. 
C. C. 2942, 2948. Nicholson v. Chapman, 
222. 

9. Where the word Syndic is appended 
to the name of the indorser of a note, it is 
notice that the note belongs to the estate in 
the hands of the syndic, and that it cannot 
be indorsed without an order of court; and 
the purchaser is bound, at his peril, to as- 
certain whether such au order exist. He 
can acquire no right under the note adverse, 














to the party to whom it really belongs, and 
in whose interest the restrictive indorsement 
is made. The proceeds of the note when 
paid represent the instrument, and belong of 
right to the estate. The fact of the syndic 
having given security for the faithful perfor- 
mance of his duties, cannot affect the claims 
of the creditors for the conversion of their 
property by athird person. Jbid. 

10. Where a debtor, in insolvent circum- 
stances, executes to a third person a lease 
for a term of years of all his property, con- 
sisting of a plantation, slaves and moveables, 
on the condition of his paying certain debts 
of the lessor, and allowing him out of its re- 
venues a certain amount for the support of 
his family, &c., the effect of the lease being 
to change the appropriation which the law 
would make of the property, and to impede 
the legal recourse of the creditors of the 
lessor upon it, any creditor, not a party to it, 
may require that it be annulled so far as he 
isaffected by it. Duval v. Ardrey, 243. 

11. An execution having been levied on 
land belonging to defendant, he consented 
that it should be sold without the formalities 
of law, at a place where no bidders could be 
expected to attend, save one, who had agreed 
with him to purchase it, and to whom it was 
adjudicated, for a price much below its real 
value. Six days afier, defendant made a 
cession of his property to his creditors, 
showing a large amount of debts, and little or 
no property. Held, that being insolvent at 
the time of the sale, and his property being 
the common pledge of his creditors, his con- 
sent to dispense with the forms of law, by 
which the value of the pledge was diminish- 
ed, was a renunciation affecting the rights of 
0 . and contrary to public order and good 
mOnms, and consequently void. C, C. 11. 
Lawrence v. Young, 297. 

12. The syndic of an insolvent is entitled 
to commissions on an amount paid to an 
agent, employed to procure payment of a 
claim due to the estate. 

See Evipence, 6, 10. Execution or 
JupGMENT, 6. Fraup,I. Huss. anp 
Wire, 6. Partnersuip, 1. Pieper, 
1. Prescriprion, 9. 


INSURANCE. 


1. No indemnity can be given to the plain- 
tiff; in an action on a policy of insurance on 
a steamer, for a general average loss, without 
evidence ofthe value of the and freight. 
Billow v. Western Insurance Company, 57. 

2. Wages and provisions of the crew can- 
not form part of a claim for particular ave- 
rage. Ibid. 

3. ‘The’rules and principles of marine in- 
surance must be applied to the interpreta- 
tion’ of policies of insurance effected upon 
61 





vessels exclusively employed in inland navi 

tion, when not inapp : e by a 
Dp a subject. r. Caldwell y. 

St. Lowis Perpetual Insurance Company, 85. 

4. Where a policy of insurance upon a 
steamer employed in inland navigation, after 
enumerating certain risks to be borne by the 
insurer, recites that, besides those particu- 
larly mentioned, the insurer will be answer- 
able for ‘‘all other perils, losses and misfor- 
tunes which shall come to the damage of the 
said boat, according to the general laws of 
insurance,” a loss resulting from a collision 
produced by the negligence of the officers 
of another steamer, though not an enume- 
rated risk, will be covered by the policy, be- 
ing one of the perils of the river. bid. 

5. The impossibility spoken of in the Sth 
section of the statute of the 6 March, 1834, 
relative to steamers, which declares “ that 
any accident except such as are impossible to 
be forseen and avoided, that may happen 
from racing, running into another boat,” 
&c., shall subject the owner to the forfeiture 
of insurance, &c., must be considered as an 
impossibility by reasonable intendment, ac- 
cording to the circumstances of each parti- 
cular case. Ibid. , 

6. Where goods insured against fire are 
destroyed, the insurer is bound to pay their 
value at the time of the loss; if damaged 
only, he is bound for the difference between 
their value in their sound and damaged con- 
dition. Where the goods are so much dam- 
aged as not to be saleable in the ordinary 
mode, a fair sale at auction made by the as- 
sured, after reasonable notice to the insu- 
rers, or with their knowledge, may be con- 
sidered by a jury in estimating the damage, 
and in ascertaining the amount of the indem- 
nity ; but the price for which such damaged 
goods were sold at auction by the assured, 
without notice to, or knowledge by, the in- 
surers, of the sale, is not sufficient eyi- 
dence of the value of the goods in their da- 
maged condition. Hoffman'v. Western In- 
surance Company, 216. 

7. Where in an action of a policy of insu- 
rance containing the usual condition that, if 
there be any fraud or false swearing all claim 
under the policy shall be forfeited, there is 
a difference between the amount of loss 
sworn to by the insured in his account pre- 
sented to the insurers and that proved on the 
trial, such difference’ is not conclusive evi- 
dence of fraud and false swearing; but the 
burden of proving that the difference was 
the result of error, and not of an intention to 


defraud the insurers, is on the plaintiff, and, 


in the absence of any satisfactory explana- 
tion, it must be considered as imposing on 
the insured a forfeiture of all claim under 
the policy. Ibid. 

8. Where in an action against an insurer 
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». ing the engine, &Xc., where no objection ex- 
»«igtsto the construction of a turn-out at that 
_» particular point. 
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EA 


* 


P * 
bss dr us Anbe the defence is that the assur- 
himself set fire to the premises, the evi- 
wee for the defence is not required to be 
is full and conclusive, as would be necessa- 
ry to support an indictment for arson. Ibid. 


INTERDICTED PERSON. 
See Morteaer, 6, 7, 8. 


INTEREST. | 

See Apreat,3. ATTACHMENT, 4. Bunzs| 
_ or Excnaner, &c. 12. Conrracts, 7. | 
Loan. Partnersuir, 2, Payment 2. | 
Saug, 15. Succerssions, 14. | 


INTERLOCUTORY JUDGMENT. 
See AprEaL, 1, 4. 


INTERPRETATION. 


_. 1. Areceipt given by an heir fora certain 
sum ‘ in full payment of the principal and 
interest coming to him from a particular suc- 
cession,”’ will be considered, in the absence 
of any evidence of a contrary intention, 
as extending to all his claims as heir of the | 
deceased. C, C. 868. 1940 §4. 1942, 





Haydel v. Roussel, 35. 
2. The report of a committee, presented | 


be regarded as a preamble, showing the cause 


with an ordinance, and adopted with it, may | 
Second Mu-| 


and reason of its enactment. 
nicipality v. Morgan, 111. 

3. An ordinance, or law, is entire, when 
each part has a general influence over the 
rest. In such acase, if one part be void, the 
whole is void. . An ordinance, or law, can 
be partly good and partly bad, only where 
the parts are in themselves entire, and dis- 
tinctfrom each other. Ibid. 

4. Where the charter of a company au- 
thorizes it to establish a railway along a pub- 
lic street to a particular point, and to run a 
locomotive on the road, the company will be 
entitled to make a turn-out from the main 
track to communicate with a dépét_ erected 
by them near the terminus of the road, con- 
taining the machinery necessary for revers- 


Per Curiam: The right 
toestablish such a dépét results necessarily 
from the right to establish and maintain the 
road ; but the communication with the main 
tract must be subject to the police power of 


used as to interfere as little as possible with 
the free use of the public way. New Or- 
leans and Carollton Railroad v. Second Mu- 
micipality, 128. 





_ 5. Inthe interpretation ‘of statutes the 
intention of the lawgiver is to be deduced 
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INDEX. 


from a view of the whole, and of every part 
of the statute, taken together. Where in 
the preamble, orin any particular clause, an 
expression is used not so Jarge and extensive 
in its import as those used in other parts of 


| the act, effect must be given to the larger 


expression. A statute should be so constru- 
ed, if possible, that no clause, sentence, or 
word shall be superfluous, void, or insigni- 
ficant. Reynolds v. Baldwin, 162. 

6. Any doubt as to the interpretation of a 
contract, may be removed by the construc- 
tion put upon it by the acts of the parties 
themselves. Wailcozen v. Bowles, 230. 

7. Where the meaning of a contract is 
doubtful, the intention of the parties may 


| be inferred from the manner in which they 


have executed it. C.C. 1940, 1951. Par- 
rottv. Wikoff, 232. 

8. In the absence of any decisions of the 
courts of Texas, establishing the interpreta- 
tation to be put upon the third paragraph of 
the tenth section of the general provisions 
of the constitution of the Republic of Tex- 
as, which declares certain acts of the legis- 
lature of Coahuila and Texas, and certain 
grants of land made under them, null and 
void, its operation cannot be extended, by 
implication, to other grants than to those ex- 
oremiy described. Thorn v. Beamon, 270. 

9. The usage and practice under a statute 
may be resorted to in case of doubtful mean- 
ing, as a means for ascertaining the intention 
of the law-maker. Kernion v. Hills, 419. 

10. Where positive enactments of the 
Civil Code are at variance with the defini- 
tions which it contains, the latter must be 
considered as modified by the clear intent of 
the former. Egerton v. Third Municipali- 
ty, 435. ' 

11. Where the laws and jurisprudence 
of a country are reduced into the form of a 
Code, without any clause of repeal, as was 
the case with the Code of 1808, the rule of 
interpretation must be, as in cases of suc- 
cessive statutes, not to favor a repeal by im- - 
plication, unless in case of manifest repug- 
nance, Lyon v. Fisk, 444. 


See Bitus or Excuanesr, Xc., 17. 
ry, 6. Huspanp ann Wires, 2. 
SURANCE, 3, 5. JUDGMENT, 4. 
eacE, 3. New Orveans, 4. 
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INTERROGATORIES. 


See Evipence, 9. 


INTERVENTION. 
See Courts, 10. 


JUDGMENT. 
1. To support the plea of res judicata the 





judgment must be between the same par- 
ties, and the cause of action the same. 
febvre v. De Montilly, 42. 

2. A judgment dismissing a bill in chan- 
cery, rendered on a demurrer which em- 
braced the whole merits of the case, will 
support a plea of res judicata. City Bank 
v. Walden, 46. 

3. A judgment, final as to the matters 
embraced by it, pronounced in an action be- 
tween the same parties, in the same quality, 
the demand being the same, and founded on 
the same cause of action, is conclusive be- 
tween them as to the object of the judg- 
ment. C. C. 2265. Such a judgment, 
though rendered only on one item of an ac- 
count, is conclusive as to thatitem. Swucces- 
sion of Durnford, 92. 

4. Where the words of a judgment are 
ambiguous, it must be construed with refer- 
ence to the pleadings in the case, and to the 
jurisdiction of the court by which it was pro- 
nounced. Ibid. 

5. An action to annul a judgment must be 
instituted before the court which rendered 
it. David v. Cabouret, 171. 

6. A judgment has no force or effect, until 
signed by the judge. Consequently where 
a judgment, homologating an account pre- 
sented by the curator of a succession and al- 
lowing certain sums to attorneys and ap- 
praisers, was rendered before the adoption 
of the constitution of 1845, which prohibits 


such allowances (art 71), but was signed af- 


terwards, it must be reversed. 


the judgment was signed, the judge had 

ceased to have any authority to make such 

allowances. Succession of Asbridge, 206. 
7. Where a party against whom an order 


of seizure and sale has been issued, purcha- | 


ses the property offered for sale at twelve 
months’ credit, but fails to comply with the 
terms of the sale by furnishing bond with 
surety, and the plaintiff takes a rule upon 
her to show cause why the property should 
not be sold for cash, without appraisement, 
a judgment of the court making the rule ab- 
solute is not required to be signed. Sucha 
judgment may be executed, or be appealed 
from, though not signed. For v. Tio, 334. 


See AppEaL, 1, 4,¥. Puxapina, 17. 


JUDGMENT BY DEFAULT. 


The tacit issue made by a judgment by 
default, cannot be considered as a plea of any 
matter amounting only to a dilatory excep- 
tion. Act 20 March, 1839, s. 23. Fink 
v. Martin, 117. 


JURISDICTION. 
See Courts, 10. 


The consti- | 
tution of 1845 having gone into effect before | 


INDEX. 


JURY. 


1. A-court may, at the instance of a par- 
ty, order a phy be tried before sas, 
even after the trial had been commenced by 
the courtalone. Hoffman v. Western In- 
surance Co., 216. 

2. Where in an action, on an uncondition- 
al obligation for the payment of a specific 
sum of money, against a party who had been 
discharged as a bankrupt under the act of 
Congress of 19 August, 1841, the discharge 
is impeached on the ground of fraud, the 
defendant can only entitle himself to a trial 
by jury, by making the affidavit prescribed 
by sect. 24 of the stat. of the 20 March, 
| Cuy Bank v. Banks, 418. 


1839. 
See Huss. anp Wire, VII. 


JUSTICE OF THE PEACE. 


The second section of the statute of 1 
June, 1846, providing for the election of 
| justices of the peace in the parish of Orleans, 
|by the qualified voters in each district into 
which it subdivides the parish, is not a viola- 
| tion of the 81st article of the constitution, 
| which declares that justices of the peace 
«shall be elected by the qualified voters of 
‘each parish.” The object of that article 
| was merely to declare that the mode of se- 
|lection should be by the people, instead of 
| by the Executive and Senate. Second Mu- 
| nicipality-v. Schmidt, 387. 


See Courts, 4, 5. Eviprences, 17. 





LEASE. 
| I. Of Things. 


1. Plaintiffs leased a shop to a commercial 
| partnership for a twelve-month, granting to 
| the latter the privilege of renewing the lease 
|for another year. It was stipulated that the 
premises should not be sub-let without the 
consent of the lessors. The partnership 
having been dissolved before the expiration 
|of the lease, defendant. one of the partners, 
| occupied the shop until the end of the year, 
| when he notified plaintiffs of his wish to re- 
new the lease for the second year. The 
latter having refused to renew the lease, 
sued defendant to recover possession of the 
premises. There was no proof of any trans- 
fer to defendant of the rights of his part- 
ners, or of the partnership, in the ent 
torenew. Defendant having mire 6g the 
lease created a joint obligation, and that the 
other partner should have been made a par- 
ty to the action: Held, that the lessees, be- 
ing commercial partners, were bound in soli- 
do; that, independently of this, it would 
havé been useless to join in the action one 
who had ceased to occupy the premises, and 
set up no claim to a renewal of the lease; 








INDEX. 


could 


disgolution, defendant 
mew the lease on account of the part- 
; and that, assuming that one part- 


the other his rights under the lease, so as to 
enable the latter to claim the renewal for his 
individual benefit, yet where no such trans- 
fer is shown, neither partner can claim the 
renewal for his individual benefit. Geheebe 
vy. Stanby, 17. 
2. ere the lessor of a house tacitly 
a his lessee to continue in possession 
r more than a week after the expiration of 
the ‘year: for which the original lease was! 
made, the levse will be presumed to have 
been renewed for the current month; but 
* the landlord may put an end to it, at the ex- 
piration of the month, by giving the notice 
of fifteen days prescribed by art. 2656 of the 
Civil Code. Tid. 

3. Where the lessee of a building fails to 
pay the rent when due, he may be expelled 
im the summary manner authorized by arts. 
2682, 2683 of the Civil Code. The lessor 
cannot be required to resort to a direct 
action to annul the lease. Van Renselaer 
v. Holbrook, 180. 

4. A lessor may sue for rent, whether due 
or not, and seize provisionally the effects 
subject to his lien found upon the premises, 
where he has good reason to believe that 
the lessee will remove them, and that he may 
be thereby deprived of his lien, on making 
Oath to those facts. C. P. 285,287. Wil- 
cozén v. Bowles, 230. 

5. Where the rent of land leased for the | 
ciiltivation of sugar is payable in a portion of | 
the crop, it will be presumed, in the absence 
of aby express stipulation, that it was intend- 
ed that the sugar should be delivered in the 
usual manner, that is, in hogsheads or bar- 
rels; and the lessee cannot claim any al- 
lowance for the cost of the hogsheads or 

*6) Where a lessor prays for a judgment 
for rent due and to become due, and for a 
dissolution of the lease, and the defendant 
pe seatey in the prayer for a dissolution, 

there is judgment accordingly, the lat- 
_ ter cannot be condemned to pay rent coming 

_ due after the dissolution of the contract. 

The for a dissolution of the lease, 

. ent rendered in pursuance of 

a the lessor of the right to hold 

the liable for rent which might have 
ntly accrued. Sigur v. Lloyd, 421. 
7. Under the Civil Code of this State, 
eps a lease is dissolved on account of the 
‘fault of the lessee, the latter is bound to pay 
: until the thing is again leased, only in 
e ¢ sustained by the lessor in conse- 
enc apse nae porn’, another 
thing thar for which it was 
intended.” C. C. 2681, 2682. Under the 





after the dissolution, transfer to | [bid 


Code Napoléon, art. 1760, the lessee is lia- 
ble for such rent, in case of a dissolution of 
the lease produced by any fault on his part. 


8. A lessee cannot deduct from the rent 
the cost of an improvement not necessary 
to the use of the premises, and made by him 
without any previous application to the les- 
sor (C. C. 2664); and he is only entitled to 
remove improvements made by him, on leay- 
ing the premises in the state in which he re- 
ceived them. C. C. 2697. Ibid. 


See Insonvency, 10. P.Leapune, 6. 


Il. Of Labour. 


9. Where in an action by the master of a 
slave against the owners of a steamer, to re- 
cover the value of the slave, who had been 
hired to them and was not returned, the evi- 
dence shows that the slave was probably lost 
overboard, without any fault of defendants, 
plaintiff cannot recover. Per Curiam: The 
slave was at the risk of his master, and it 
would be unreasonable to exact any further 
proof of his loss, than the attending circum- 
stances usually afford in such cases. Dow- 
ney v. Stacey, 426. 


LIS PENDENS. 
See Pieaprine, 8. 


LITIGIOUS RIGHT. 


The attorney of the plaintiff in an action 
pending on appeal, cannot purchase the claim 
of his client. Such a purchase, being of a 
litigious right, is null. C. C. 2422. Nor 
can he receive the claim fromt he plaintiff, in 
payment of a debt due to himself, C.C. 
2629. Copley v. Lambeth, 316. 


LOAN. 


1. Defendant obtained a loan from a bank 
prohibited by its charter from taking more 
than a certain rate of interest on any of its 
loans, on the condition of his executing a 
mortgage on certain property to secure its 
repayment, with the highest rate of interest 
which the chartér ofthe bank allowed, and 
of his granting a second mortgage on the 
same property, to secure a debt due to the 
bank by a third person. In an action to en- 
force the mortgage executed to secure the 
debt due by such third person: Held, that 
by requiring the second mortgage, the bank 
stipulated for something more than the pay- 
ment of the highest rate of interest allowed 
by its charter, that the stipulation was usu- 
rious and illegal, and that the mortgage to 
secure the debt due by such third person 
cannot be enforced. Canal Bank v. Ha~ 
gan, 62. 





2. The law creates an obligation to pay 
interest, only where the debtor is put in de- 
fault for the payment of the principal; and 
in such a case it runs only from the date of 
the default. Reid v. Duncan, 265. 

3. An agreement to pay a higher rate of 
interest than the law allows, being in contra- 
vention of a prohibitory law, is void. C. C. 
12. So an agreement to pay the highest 
rate of conventional interest upon a sum 
composed of the principal loaned and usuri- 
ous interest, is usurious. In such cases, the 
whole agreement as to interest is void, and 
none whatever can be allowed. Ibid. 

4. Money paid in discharge of usurious 
interest cannot be reclaimed. Ibid. 


MANDATE. 


1. Defendants employed plaintiff, a bro- 
ker, to sell certain property. Plaintiff com- 
municated to them the name of a person, 
who offered to purchase, but at a price less 
than defendants asked. The latter rejected 
the offer, and discharged the broker; but, 
shortly after, through another agent, sold the 
property to the person whose name was 
communicated by plaintiff, and for the price 
originally offered by him. Held, that de- 





fendants could not, by discharging the plain- | 
tiff and consummating the negotiation through 
another, deprive him of his right to compen- 
sation for services which eventually enured | 
to their benefit. Gottschalk v. Jennings, 5. | 

2. As a general rule, the whole service or | 
duty must be performed, before an agent can | 
claim any commissions; but cases may oc- | 
cur in which he will be entitled to a remu- | 
neration for his services in proportion to 
what he has done, although the business be 
not concluded, as where its completion was 
prevented by the act of the principal. Ibid. 

3. Where a bank in which a note has been 
deposited for collection, in case of non-pay- 
ment places it, for protest, in the hands of 
the notary to whom its own busines is uni- 
formly intrusted, it will not be responsible 
for the failure of the notary to protest the 
nete,.or to notify the proper parties. Hav- 
ing shown the same care and attention in the 
management of the bagihess entrusted to it 
which men of common prudence bestow on 
their own affairs, it is not answerable for the 
neglect of the notary. Baldwin v. Bank of 
Louisiana, 13. 

4. A power to sell a slave must be in wri- 
tings C. C. 2415, 2961, 2966. Stevens v. 
Wellington, 72. 

5. Where an agent empowered to. sella 
slave on certein terms, sells him on conditions 
less favorable to the principal, the latter will 





not be bound by his act, unless subsequently 
ratified. C.C. 2979, 2980. Ibid. 


hands of an agent for the of being 
sold, and the principal is uently made 
a garnishee in an action against one of his 
creditors, and the facts warrant the presump- 
tion that the agent must have been aware 
that his principal had been made a garnishee, 
his authority to sell must be considered as 
suspended from service of notice on the gar- 
nishee. Ibid. 

7. A factor cannot pledge, nor give in pay- 
ment for his own debts, property consigned 
tohim. Hadwin v. Fisk, 74. 

8. Notice to ap agent is notice to the prin- 
cipal. Fetier v. Field, 80. 

9. Defendants authorized an agent to make 
certain purchases for their account, in these 
words: ‘“‘ We authorize you to purchase for 
our account to the extent Xc., and to.ship te 
our order, and to forward to us the shipping 
documents, when your drafts for the invoice 
amount will meet with due honor.” ' The 
agent, having purchased in conformity to his 
authority, drew on his principals for the 
amount of the invoice, and sold the bill of 
exchange with the bill of lading attached to 
it. The holders presented the bill of ex- 
change for acceptance, but refused to deliver 
the bill of lading until payment of the bill of 
exchange. Held, that the drawees were 
bound to accept only on delivery of the 
bill of lading. Little v. Blossman, 169. 

10. Where merchandize is shipped to a 
factor, with directions to sell it, and a 
the proceeds to the payment of a bill drawn 
by the owner in favor of the shipper for the 
repayment of an advance made by the lat- 
ter, the factor who receives the consignment 
is bound to comply with the conditions upon 
which it was delivered to him. He cannot 


apply the proceeds to the payment of any 


debt due to himself by the owner. Farmers 
and Merchants Bank v. Franklin, 393. 

11. A cotton broker, to whom cotton had 
been delivered by the vendor to be sold ata 
fixed price to some unknown principal, frau- 
dulently obtained from the agent of a foreign: 
house an advance upon it, on agreeing to. 
consign the cotton to his principal for sale, 
and on delivering to their agent bills of la- 
ding for it, made out in hisnume. The lat- 
ter knew that the broker had not credit. .or 
means to purchase the cotton on his own 
account, In an action by the vendor 
the broker, and the agent by whom the 
vance had be en made, the cotton was 
tered, and the principals of the latter inter- 
vened aud bonded the property, which was. 
afterwards sold, and the proceeds received , 
by ‘them.  Jfeld, that the delivery to the 
broker was not a delivery under a coutract, . 


of sale tO any principal for whom he : 
have been acting; that it merely rs 


OS 


the former with possession as a broker, w a 


6. Where property has been placed ii the | he ‘was ‘bound to ‘part ‘with in favor of his — 





’ by the rendering of a full account and the 


~ ingle , on payment of the price, and on MISSISSIPPI. 
condition ; that, on the supposition 


thet he hail no prindipal, he had only a pos- ots Sees Seana Orrences, &c. 5, 6 
on fraud, and, ios hi dete as Tota 
a broker, those who dealt with eait at. . 
their peril, unless they put themselves in | MORTGAGE. 

communication with the owners; that the } a - The general mortgage resulting from 
possession of the cotton by the broker, was | the: registry of a judgment in the office of 
only an indication of the assent of the owners | | the recorder of mortgages, cannot, without 
toa sale for cash in the usual course of busi- | the consent of the judgment creditor, be re- 
ness; that, there being no evidence of a cus- | stricted to any particular real property, 
tom™mong shippers to employ brokers to | though free from encumbrance and more 
obtain advances on their shipments, the bro- | | than sufficient to secure the debt. The stat. 
ker bad no authority to pledge the property, | of 11 March, 1830, relative to tutors and cu- 
which bad been entrusted to him for another | rators, gives no authority to any court to 
; that the case would have been dif- | change or impair the security which the law 

rent, had the intervenors purchased and | givesto a judgment creditor. Hadwin v. 

for the cotton in the usual course of | Fisk, 43. 

ness; and that the plaintiff is entitled to| 2. The insertion ina mortgage, executed 
recover the value of the cotton from the in-| to secure a debt due by a third person, of a 
tervenors. JLeverich v. Richards, 348. clause by which the mortgagor ‘ confesses 
12. Where an agent has divested himself | | judgment for the amount of the debt, and 

of all authority, by substituting another in | agrees, in case of its non- payment as provid- 
his place, with the approbation of the prin- led by the act, that the law, in such cases 
cipal, he cannot afterwards revive his ex- | made and provided, may be strictly enforced 
tinct authority, and bind the principal with- | and summarily put in execution,” is not evi- 
out the consent of the latter. C. C. 2997, | dence that the mortgagor intended to bind 
2998, 2999. Saul v. Lalaurie, 401. himself personally for the payment of the 
13. An express authority is necessary, in| debt. The clause was intended merely to 


order to bind another by the execution of a| give the remedy by executory process against 


promissory note. . Avery v. Lauve, 457. the hypothecated property. It does not 


‘See Brutus or Excuanee, Xe. 20. Cor- | ®uthorize the taking out of a ji. fa. against 


FORATIONS, 3. Evipence, 6, 12. Huss. | ther property of the mortgagor, nor the 
AND Wire, 12. Puxpex, 4. Quasr-| Tegistry of the act so as to operate as a ju- 
Corrrjact, 2 dicial mortgage. C.C. 3263. Canal and 
Banking Company v. Flagan, 62. 
; MINOR. 3. The execution of a mortgage to secure 
the fulfilment of an obligation of a third per- 
son, gives no right of action against the mort- 
gagor personally. C. C. 3264. Whether 
the mortgagor intended to bind himself per- 
sonally, is a question of intention, to be de- 
termined by a just and reasonable construc- 
tion of the whole instrument. Jbid. 

4. No mortgage exists unless expressly 





1.. The nullity of a receipt in full and dis- 
charge given to a tutor, executed by a minor 
after her emancipation, by notarial act, re- 
sulting from its not having been preceeded 


delivery of vouchers by the tutor ten days 
previously, as required by art. 355 of the 


_ Civil Code, is a relative, not an absolute nul-| stipulated. C.C. 3010. bid. 


_ Yect action. Haydel v. Roussel, 35. 


fix that, the house in which she resides 


“a 
*e 


lity ; and the act must have its effect, even 


5. N le, whether judicial, 
between the parties, until annulled in a di- o andes “wnetiar Jediciel, foreed oF 


voluntary, of property mortgaged to the Ci- 
tizens’ Bank of Louisiana, can, in any man- 
ner, affect the rights secured to that institu- 
tion by the 24th segtion of its charter, which 
declares that “all”property mortgaged to 
that corporation for any purpose, may be 
seized and sold at any time, according to law, 
in whosesoever hands or possession the same 
may be found, notwithstanding any aliena- 
tion thereof, or change of possession, by suc- 
cession, or descent to heirs, or legatees, by 
last will and testament, or otherwise, in the 
same manner as if the same was in posses- 
sion of the original mortgagér.” Act 1 
April, 1833,;s. 24. Bertoliv. Citizens Bank, 


2. On the representation of a watural tu- 


* with her minor children is falling into ruin 
for the want of necessary repairs, and that 
no pecuniary means to make them, 

court, under the advice ofa family meet- 

» may order unimproved property belong- 

_ ing to the tutrix and subject to a legal mort- 
_ Sage in favor of the minors, to be sold, free 
of such encumbrance, for the purpose of de- 
aoe the expenses of the necessary re- 
pe tothe house. Fontenette v. Veazey, 


See Mortéaer, 1, 6, 7,8. Saxe, 33. Suc-/ 119. 
_. CESSIONS, 19. 6. Art. 3302 of the Civil Code, which de- 








clares that, ‘‘to prove that mortgages exist 
on the property of a tutor or curator of a 
minor, interdicted, or absent person, it shall 
suffice to record in the office of mortgages a 
certificate from the judge who appointed 
such tutor or curator, declaring the fact of 
appointment, and the amount of the appraise- 
ment by the inventory of the property con- 
fided to his administration,’’ does not exclude 
any other mode of proving, or making pub- 
lic such a mortgage; the object of that arti- 
cle is to relieve the judge from the necessity 
of furnishing, and the recorder from that of 
requiring, the highest evidence of its exis- 
tence. The inscription of the bond of a 
tutor or curator, reciting his appointment 
and the sum for which he is answerable to 
the minor, is sufficient; and the recorder 
will be responsible for any injury resulting 
from his omission to mention in any certifi- 
cate of mortgages furnished by him, the 
mortgage existing on the property of the tu- 
tor or curator, C. C. 3357. Sauvrinet v. 
Landreauz, 219. 

7. The inscription in the office of the re- 
corder of mortgages of any act which con- 
veys to third persons knowledge of a mort 
gage, fulfils the object of the law, which is to 
give notice of the encumbrances upon im- 
movables. The notice is equally binding. 
whether the knowledge of the mortgage be 
derived from the inscription of the order ap- 
pointing the tutor or curator, from the certi- 
ficate of his appointment, or from his bond. 
C. C. 3315, 3316. Ibid. 

8. The mortgages in favor of minors on 
the property of their tutors or curators, are 
expressly excepted by art. 3333, from the 
provision of the Civil Code which declares 
that, the effect of the registry of a mortgage 
ceases after ten years reckoning from their 
date, unless reinscribed before the expiration 
of that period. Ibid. 


See Conrracts, 1. 
cuToRY Process. 
9, 10.12. Loan, 1. 
SCRIPTION, 6. Rute To Suow Cause. 
SAE, 20, 22, 23, 27, 32. Srquesrra- 
Trion, 2,3. Surety, 2. 

>. 


Evipence, 2. Exe- 
Huss. ann WIFE, 
Minor, 2. Pre- 


NEW ORLEANS. 


1. The ordinance of the Council of the 
Second Municipality of New Orleans, of 
April, 1843, imposing a special tax on reai 
estate within the limits of that Municipality, 
was passed in violation of the laws defining 
the powers of the Council, and cannot be en- 
forced. Acts of 17 February, 1805, s. 6; 
10 March. 1834, s. 5; 8 March, 1836; 18 
March, 1839, s. 6. Norcan the two first 
sections of the ordinance be enforced alone; 
being entire, and some of its provisions ille- 





, the whole ordinance is void. Second 

unicipality v. Morgan, 111. 

2. The 5th section of the statute of the 
10 March, 1834, by fixing the penalty for 
any delay“in the payment of taxes imposed 
by the corporate authorities of New Or- 
leans, divested the corporation of all discre- 
tion or power over the subject. Ibid. 

3. Since the passage of the act of 18 
March, 1839, s. 6, the Councils of the Mu- 
nicipalities of New Orleans have been pro- 
hibited from issuing, for the purpose of bor- 
rowing money, any obligation having more 
than one year to run, unless specially au- 
thorized by the legislature. Ibid. 

4. The 5th sect. of the act of 17 Febru- 
ary, 1805, and the 2d, 5th and 8th sects. of 
the act of 8 March, 1836, in relation to the 
powers of the recorders in the city of New 
Orleans, must be viewed as if they formed 
part of one and the same statute, and be so 
construed that no clause, sentence or word, 
shall be superfluous, void or insignificant. 
Reynolds v. Baldwin, 162. 

5. Neither the second section of the act 
of 8 March, 1836, nor any other law, autho- 
rizes the recorder of a municipality in the 
city of New Orleans, to exercise the rights 
and privileges of an alderman, by voting in 
the deliberations of the Council where the 
members are not equally divided. Ibid. 

6. The provision of the second article of 
the ordinance of the Council of the Third 
Municipality of New Orleans, of 19 May, 
1846, imposing a fine on the owner of any 
animal found astray, is a legal exercise of 
the power vested in the Coyncil. Third 
Municipality v. Blanc, 385. 

7. The ordinance of the General Council 
of New Orleans of the 3 February, 1845, 
imposing a tax on retail dealers, is not illegal 
nor unconstitutional. Second Municipality 
v. Schmidt, 387. 

8. Where an ordinance of the Council of 
the Second Muricipality of New Orleans 
has been returned by the mayor of the city 
with objections, the concurrence of two- 
thirds of the members of the Council pre- 
sent at the meeting at which the mayor's 
objections are first brought to the notice of 
the Council, is necessary to give it the force 
of law. Stat. 17- February, 1805, s. 6. The 
question of persisting in the ordinance, must 
be determined then; it cannot be adjourned 
toasubsequent meeting. Opening of Robin 
street, 412. 


See PriviLeee. 


NEW TRIAL. 


Action by the owncr of a slave against a 
steamer, to recover damages and the penal- 
ty imposed by the stat. of 25 March, 1840, 
for carrying a slave out of the State, comtra- 





Plaintiff having offered in evi- 

‘2 bill of sale and the testimony of a 

ess oe om excluded on the ground 

By ny toa slave named Granville. 

ie the slave alleged to have n taken 

put of the State was stated in Sa peeiinn to 
be named George. 

applied for, on the ground that plaintifi’s at- 

torney was not aware, at the time of insti- 


tuting suit, that the slave was known by | 


A new trial having been | 


on a re-sale of the article, in consequence of 
its being of an inferior quality. Ibid. 

4. Where in collision between steamers 
there was fault, or want of care, on both 
sides, or no fault on either side, neither can 
recover from the other. Myers v. Perry, 
372. 
5. In determining whether a collision on* 
the Mississippi occurred in one or the other 
of two contiguous States of which it forms a 





another name, it was granted, with leave to boundary, the middle of the river must be 

amend the pleadings, the judge believing, taken as the boundary line. Ibid. 

from the testimony, that the slave was known | 6. In the absence of any law, an estab- 

by the two names, and that, with the ex- lished usage among those engaged naviga- 
uded testimony, plaintiff could establish his | ting the Mississippi with steamers, must be 

claim. Held, that the new trial was correct- | considered in determining questions of fault 

ly allowed, and that the amendment of the |or negligence in the management of the 


did not alter the substance of the 
d. Holmes v. Steamer Chieftain, 136. 


See AppEAL, 2. 


1) 
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esr 


NOVATION. 


Where plaintiff alleges that a bill of ex- 
change drawn by a third person on a fourth, 


le to plaintiff's order, but not endorsed 


by defendant, was received by plaintiff, from 
defendant, in discharge of a debt due by the 
latter, it must be considered a novation of 
the debt (C. C. 2185); and, in the event of 
the non-payment of the bill, defendant can 
only be made liable on proof of his know- 


3, at the time of the transfer, of the | 


sness of the bill. Murdock v. Cole- 


NOTARY. 


See Act, Auruentic. Birts or Ex- 
cHanee. &c. IV. Costs. Huszanp 
rm Wire, 4. Manpars, 3. 


‘OFFENCES AND QUASI-OF- 
“s FENCES. 


1. The owners of a steamer are liable for 
damage done to another vessel, by a collision 
produced by the negligence of the officers 
‘and crew of the steamer. Martino v. Boggs, 
74. 

- 2. An inspector of pork is responsible per- 

sonally, for want of ordinary diligence in the 

sha of his official duties. Tardos v. 
, 199. 

| 3. Where an inspector certifies that a 

quantity of pork is of a certain quality, he is 

personally responsible not only for its being 

so at the date of his certificate, but for its 

lining so for the length of time during 

the article is usually expected to con- 

in that condition, if properly taken 

© of; and the purchaser may recover 

from him the amount of any loss sustained, 


| boats on that river. Ibid. 

| 7. Incase of the collision of two steam- 
| ers, the actual injury sustained at the time 
and place of the injury, is the measure of 
|damages. The damages must be confined 
| to the immediate and direct consequences of 
the occurrence. Ibid. 


See Evipence, 30. Execurion or Jupe- 
MENT, l. 


| ORDINANCE. 


| See InTERPRETATION, 2, 3. 
LEANS, l, 6, 7, 8. 
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“9 


New On- 


PARTITION. 


See Successions, 1, 18. 


PARTNERSHIP. 


1. A partner in commendam is responsible 
to the creditors of the partnership, for the 
amount of the capital he was bound to con- 
|tribute. Where his portion of the capital 
|has been withdrawn, they may proceed 
against him by direct action. C. C. 2813. 
La Chomette v. Thomas, 120. 

2. Where no time is stipulated in the con- , 
tract of partnership for the payment of the 
amount to be contributed by a partner in 
commendam, the latter will be responsible to 
the creditors of the partnership for interest 
on the amount unpaid only from judicial de- 
mand. De Lezardi v. Gossett, 138. 

3. After the dissolution of a partnership 
any one of the creditors may sue the suc- 
cession of a deceased partner in commendam, 
without making the’other creditors parties, 
and may obtain judgment for the amount of 
his claim, to be paid out of any balance due ™ 
by the deceased on account of the capital 
which he bound himself to furnish ; but 
where, in such a case, the petition admits_~ 
the existence of other creditors, and the 
amounts due them, from which it appears * 
there will be a deficiency of assets, and an ~ 








‘unconditional judgment in favor of the plain- 
tiff might do them irreparable injury, the 
court, in the absence of any provision of law 
for such a case, under the powers conferred 
by art. 21 of the Civil Code, will resort to 
proceedings analogous to those by which the 
courts of other States have reached the 
equity of such cases, and will order a gene- 
ral administration of the amount due by the 
deceased, for the benefit of the creditors of 
the partnership. Ibid. 


4. Under the system of jurisprudence 
established in those States in which the com- | 


imputed pro rata to the principal and. 

rest ; oof rire es tuner yee 
payment of interest is su 

as lets ty the creditor ™ 1 be entiies od 
retain ‘the amount imputed to the pa 

| of interest. Reid v. Duncan, 265. siti 


See Ritus or Excuaner Xe., 2. 


| 


PETITORY ACTION. 
See Evipence, 4. 


PLEADING. 
I. Form of Action. 


mon law prevails, a sheriff may seize, under | 
an execution against a partner individually, | 
all his interest in the partnership property. | 
subject to the prior rights and liens of the| 1. Compensation for the injury sustain- 
other partners and of the creditors of the | ed by a purchaser in consequence of 
partnership. The creditor may, after the | defects in the thing sold, can only be recov- 
seizure and before the sale, institute pro-| ered by a redhibitory action, or by the action 
ceedings against the other partners to ascer- | quanti minoris. Richardson v. Johnson, 389. 
tain the amount of the interest seized; or; 2. Where particular forms of action are 
he may cause a sale to be made, and leave | prescribed by law for the redress of inju- 
it to the purchaser to ascertain it. Beamon) ries, they must be complied with. bid. 
v. Thomas, 382. | 3. Plaintiff alleged that he purchased 8 
5. Where an immovable is purchased by | slave from defendant, for a certain price, 
a commercial partnership, the parpers be-/| fully guarantied, but that the slave was af- 
come joint owners, and none of them can | fected, at the time of the sale, with a per- 
alienate it without the consent of the rest. | manent defect of vision, rendering him ab- 
But where such property is sold by one of| solutely useless; that he did not discover 


| 


the partners, for a consideration which 
enured to the benefit of the partnership, and 
the other partner, though informed of the 
sale, makes no objection to it, he will be 
considered as having ratified it. Weld v. 
Peters, 432. 

6. A partnership may be contracted to 
take effect at a future time, or upon certain 
conditions. Avery v. Lawve, 457. 


See Arrest, 3. ATTACHMENT, 5. CurTAa- 
Tion, 1. Evipencre, 7. Leasg, 1. 
Pueapine, II. 


PARTY. 


See Arprat, 6, 13. Bitis or Excuanee 
&c., I. Evipence, [X. Leass, 1. 
Pugapine, II. 


PAYMENT. 


1. Payment to a person, to whom it was 
understood by the vendor at the time of the 
sale that the price was to be paid, made be- 
fore the authority of the-agent is revoked, 


will disch 

Laforest, 7. 
- Where by agreement between the ma- 

ker and holder of a note, executed for the 


the purchaser. Marsh v. 


the defect until] he had removed the slave to 
Texas; and that he would return him and 
pray for an entire recision of the contract, 
but that he is prevented by the laws of the 
United States. He alleges that the slave 
has been of no value, but an expense to him. ° 
He prays that, as a means of doing him jus- 
tice in part, defendant be condemned to re- 
fund the price, with interest, &c., and for 
general relief. On an exception to the peti- 
tion as insufficient in law: Held, that before 
plaintiff can recover the price, with interest, 
he must have made a tender of the slave, 
‘and have caused the sale tc be rescinded ; 
| that the action was not intended to be an ac- 
| tion quanti minoris, and cannot be consider- 
ed as such ; and thut the petition must be 
dismissed. Ibid. | 


Il. Parties to Action. 


4. Where a slave hired by the owners of 
a steamer, loses his life in consequence of an 
accident produced by the neglect of the of- 
ficers of the steamer to comply with the 10th 
sect. of statute of 6 March, 1834, prescrib- 
ing certain precautions to be observed to 
avoid collisions, the owners of the steamer 
will be responsible for the value of the slave; — 
and in an action against them th 





cannot 





principal of a loan and for a certain amount | require that the officors and crew of the boat 
of usurious interest added thereto, it was | should be made parties, on the ground that — 
stipulated that the proceeds of property ship- | the obligation is ez delictoand allare jointly lia- — 
ped to the latter should be applied to the ble. The owners of steamers employed in — 


payment of the note, the payment must be/ transporting personal property for hire are 
62 





Ry ea* P ik See. Ae tee aes ‘ , - oe 
comm partners, and bound in solido in |as a milkman, credit is given to defendant 
» all the ‘obligations growing out of the busi- [for a certnin amount, he cannot refuse to 
‘ness of the partnership. Lacoste v. Sellick, | answer the petition until plaintiff files a de- 
“3 |tailed account of the payments, composing 
"See Huss. anv Wir, 14. Paaryersurp, | the amount for which credit was given. Per 
60 8» Swear, 1. Infra, 14. | Curiam: From the character of the parties 
> . | it is not to be presumed that they kept books 
» UM. Action, Where to be brought. | of account; nud if defendant considered the 


"05. Defendant, who was domiciliated and “°wledge of the dates, or manner. of the 
bing business as a. merchant in u country | P°¥ments, material, he might have sought a 
ia wi removed to New Orleans, where he discovery by propounding interrogutories to 
GAinelengnged in trade. At the time of|'h¢ Plaintiff. King v. McGovern, 172, 
‘yemoving he filed in. the office of the parish | 12. Article 326 of the Code of Praetice, 
‘Judge, both in New Orleans and in the coun- | which declares that a “defendant, whose 
“try, a declaration of his intention to preserve | signature shall have been proved after his hay- 
» his original domicil. It was proved that he | '°8 ue (Page be barred fram 
d eight. months ‘of enclr year, or the | °V'Y Other defence,” does not upply,to aa 
Miatoes seuson, in New Orleans, and the |"@™unistratrix,. who, when sued on a note 
‘remaining four months in the parish from | *lleged to have been executed by the de- 
which he had removed. and where he stil] | Ce28ed. denies the signature to be gebuine. 
Yetained un interest in a partnership. Held, | The party by whom an instrument was sign- 
‘that defendant might be sued in the parish ed, must be supposed to know his own sig- 


Of, Orleans. Judson v. Lathrop, 78. nature; but the supposition does not apply 
Ais ” to an administratrix. who may never lave 


one seen him write. C. P: 324. C. C. 2240. 
ny: rise 7 Bradford v. Cooper, 325. 
See Leasz, 6. 13. In an action by J. P. L——, against 
certain persons as owners of the steamer 
V. Ansuwer. R., defendants filed an answer in these 





ni 


a. Where, in answer to an action by the | words: “J. P. L v.§ etal., own- 
“members of a partnership to recover posses- | &'S of the steamer R. The defendants in 


‘sion of property retained by defendant after the above entitled suit” &c.. setting forth 
the expiration of his lease, the latter admits | their grounds of defence. There was no 


"Ghat he leased the premises of the plaintiffs, | Special denial of their being the owners. 
as set forth in their petition, it is a waiver of | Held, that there was such an admission of 
+ ‘the right to take advantage of any variance | their ownership as rendered further proof 
between the names of the persons stated in | unnecessury. Lacoste v. Sellick, 336. 
the petition as composing the partnership, |See AttacuMeEntT,3. Briis or Excuaneg, 
land those stated in the lease. Geheebe v.| &c.,5,10. Citation, 3. Lis Pexpens. 
“Stanby, 17. 3 
pec’ 8 Aa answer praying for an amendment | VI. Amendmenis. 
“of the judgment below, filed on the day on| 14. Proceedings under the statute of 25 
Swhich the case was fixed for trial, is too late. | March, 1840, to recover damages, and the 
C..P. 890. .Haydel v. Roussel,35. _ - | penalty imposed by that statute, on the mas- 
+. 8. To support a. plea of lis pendens, the | ter and owners of any steamer, or other ves- 
ause of action in the two suits must be al-|sel, on board of which any ‘sluve shall have 
deged and shown to be thesame. City Bank | been found without the written consent of 
ww. Walden, 46. | his owner, may be én rem. The statute hav- 
+.°9. A plea by the defendant, in an, action | ing granted a privilege upon the steamer Or 
commenced by attachment, that the claim | vessel for the damages and penalty, the otis- 
™ ued on was not owned by the plaintiffs at | sion to state the names of the master and 
 Ahetime whenthe suit was commenced, isnot | owners wil] not prevent the plaintiff from ob- 
» such a plea as is required to be pleaded in | taining judgment and execution. C. P, 290, 
andimine litis. Blanchard v. Grousset, 96.|291. But where the master and owners ap- 
> £210. Where a sheriff, on whom a rule has! pear and discloseytheir names, and except 
‘heen taken to show cause why he should not | to the,petition on the ground of its not hav- 
pay over to the plaintiff the proceeds of a| ing stated their names, plaintiff’ may amend 
‘gale made by him under a fi. f2., makes no | by making them parties, and he may have 
' }exception to the summary form of the pro- | judgment both in rem and in perscnam. 
Weseding, but. answers to the merits, no ob-| Holmes v. Steamer Chieftain, 136. a 
"Sjeetion to the form of proceeding can be; 15. A plea of payment will not preclude 
_“Wwaised after appeal. Lebeuf v. Merle, 144.|the defendant from subsequently pleading 
soil Where in an action for wages due for | any act of the plaintiff, by which the debt 
services rendered to defendant by plaintiff| may have been extinguished. Per Curidm: 





Courts of the first instance have full power | as having thereby made himse 

to sanction such amendments of the pléad- | for the amount of the note. Ibid. " * 

ings, as they may deem conducive to the| €. Wherea note deposited as a pl 

better administration of justice. The only | not accounted for, and it is shown 

positive rule they are bound to follow, is that |maker was solvent for some time 

contained in art. 420 of the Code of Prac- | maturity, the pledgee will be responsible 

tice. Adlé v. Metoyer, 254. itsamount. The note must be presumed to 
16. Amendments to pleadings should be| have been paid, or its amount lost by the’ 

allowed only in furtherance of justice. Pen-| neglect of the pledgee. “Ibid. wa 

ny v. Parham, 274. 7. Acts of pledge passed by the cashier 
17. Where one who has sued on a note | of a bank in this State, are not required to 

alleges, in a supplemental petition, that, pre- | be attested by witnesess, nor to be registered 

viously to the institution of suit, a judgment | in the office of a notary, to have effect against 

had been rendered on it in another State, | third persons. C.C. 3126. Huberty. Cre- 

the suit must be dismissed. The note hav- | ditors, 443. 

ing merged in the judgment, plaintiff should See Manpare, 7, 11. 

have sued on the latter. He could not 

amend his petition by alleging a fact which POLICE JURY. 

destroyed it. C. P. 419. ‘Oakey v. Mur- 

phy, 372. See Ferry, 2, 3. 


POSSESSION. 


ee biog A t ch by his own act, 
arty cannot change, is 0 

1. The syndics of the creditors of an in- | the Bn origin of his hiccenilites Cc. 
solvent by whom bank stock had been pledg- | C. 3480. Phelps v. Hughes, 320. 
ed to secure the payment of a loan, cannot | See Sar. 12 
resist the right of the creditor to have the | K gem 
stock sold for the re-payment of the amount | 
Joaned, on the ground that the sale could on- | PRESCRIPTION. 
ly be made at a great sacrifice. There is} 1. Where the right to exact payment of 
no alternative, but to redeem the stock by |a note is made to depend upon a condition, 
paying the oa e yi: it was pledged, or | prescription will not commence until the 
to sell. it. asch v. Creditors, 31. condition has been fulfilled. Prescriptiofi® 

2. A debtor, by an act executed after se- | does not begin to run until a right of action 
veral executions issued against him had been | has accrued. Guenov. Soumastre, 44. : 
returned ‘‘no property found,” pledged to| 2. The action given to a creditor by seét. 
his creditor a claim against a third person, | 7, ch. 3, tit. 4, book 3 (arts. 1963 to 1989), oF ~ 
then insuit. The pledgee did not intervene | the Civil Code, to avoid contracts made to 
in the action, but permitted the pledgor to | his prejudice by a debtor—the Actio Pauls- 
prosecute it. H-2/d, that as the act of pledge | ana of the Roman law, is prescribed by one 
was executed under suspicious circumstan- Lyear, to be counted, if brought by acreditor 
ces, and the evidence of debt not placed in | individually, from the time he obtained judg- 
possession of the pledgee, the pledge was | ment aguinst his debtor—if by a syndic, or 
void. Pa versa of Hiligsberg, 340. | other representutive of the creditors colleé- 

3. A pledgee is bound to take that care | tively, from the day of his appointment. 
of the property pledged which a prudent | The object of this action is to set aside con-' 
person (diligens palerfamilias) would take of | tracts made with the consent of the parties 
his own. He is not bound to use the utmost | and havinga real existence, but which the 
diligence. Commercial Bank v. Martin, 344. | law will not permit to be an impediment to 

4. Where it becomes unecessary for aj the recovery of the creditor's debt, unless 
pledgee, in the exercise of the diligence re- | he shall be eatin from lapse of time,'f 
quired of him, to employ an agent on ac- | have waived his right to have them avoided. 
count of his particular profession and skill,| There isno similarity between this action 
he will not be responsible for the neglect or | and the action to have a simulated sale dé- 
misconduct of the latter, where reasonable | creed to be such. The latter is not barred 
care was shown in the clivice of the agent, | by the prescription established by art. 1989. 
as to his skill und ability. Ibid. Sect. 7, ch. 3, tit. 4, book 3, of the Civil 

5. Where the pledgee of a note after ob- Code, does not relate to simulated or pre- 





taining a judgment on it, and taking out a fi.| tended agreements. Cammack v. Watson, — 


Ja. which was returned unsatisfied, omits to | 132. . 
sue out a ca. sa. against the debtor, he will| 3. The action for arrearages of rent due — 
not, in the absence of any proof of injury : under acontract of rente fonciére, is 
from such omission, or of any request by the | scribed by three years. C.C. 3503. 
‘pledgor to take outa ca. sa., be considered Canonge, 209. 





by | roll was returned by the day fixed 


years, to be:caloulated 
of the succession. Det mpbere 
was also one of the executors: of 
d, the must be con- 
sidered as ied while he acted as ex- 
ecutor. C. C,.1380.-.. Doriocourt v. Ja- 
SS 3 eaded in th 
is in the 
‘Sapreme erahe wore pr whom it 


the case to be remand- 
for a on the issue thus made. City 
‘Bank Jon paced 
notes secured by mortgage 
Sluis heen d, the creditors of the 
“mnortgagor may claim the benefit of the pre- 
C..C. 3429. Nor can any rights 
acquired by the creditors by the completion 
af the prescription, be affected by a subse- 
nt acknowledgment of - debt by the 
. Larthet v. Hogan, 330. 
. The right of action “of the holder against 
y Pe drawer of a check payable to "order, 
‘drawn by @ bank here on a bank in another 
is prescribed by five years, from the 
time when the check was payable. C. C. 
-3605. Harman v. Claiborne, 342. 
, Py entry of acheck on the books of 
as unpaid, does not interrupt pre- 
p running in his favor. 
‘Prescription is interrupted by a cessio 
made by the debtor. Westy. Cre- 


10. oe claim of oF pages ahein for 
s is not prescribed by the one 
hero hemp art. 3499 of Poly ox Code, 
employer is. an absentee. Gar- 

404. 
isto rescind sales on account of 


. ed by 


“& ; 
4 
=? z 
ve 
° 
* 
* 


n-pe at ofthe ree pra 
y the of, ten years. Arts. 1989, 
53 of the Civil Code are not appli- 
etn nach acne Jones v. Crocker, 440. 


‘One 


‘PRESUMPTION. 


ice, 8. Execurory Process, 

x, 1, 5. Fravup,1. Hospanp 

4. -InsuncTion, 4.. LEasE, 

LEADING, 11, Puepee,6. Suc- 
. SURETY, 2, 3.” 


oop © PRIVILEGE. 


g n to the municipalities 
red 7. of the. statute 
ce the payment of 
aioe. er. ae af- 
5 and, in. the. absence 


roll was Serubiee’: t0 the treasurer of: 
+ it-will be rene bat th 
w. 

the latest period for its return, and the tax 
m | will be considered as having become due from 
that day. Stat. 6 March, 1840, ss. 1, 8» 
Succession of Canonge, 209. 
See Execution or Jupement,2. Roc® 

To Snow Cause. Sate, 11, 12, 26. 


PROCESS, SERVICE OF. 
See Artrorney at Law. 


PROVISIONAL SEIZURE. - 
See Leasz,*4. 


QUANTI-MINORIS, ACTION OF. 


See Purapine, 1. Saxe, 13. 


QUASI-CONTRACT. 


1. Where an agreement is without cause 
or consideration, or, what is the same thing, 
where the cause is false, the agreément 
and the contract based on it, are null. C. 
C. 1887. Money paid under such-an agree- 
ment may be recovered back, by the action 
eondictio sine causd. Mouton v. Noble, 192. 

2. One who lends to an agent money for 
his private use, and receives from him, as 
security for its repayment, a pledge -of a 
claim against a third person, known by the 
lender to belong to his principal, the amount 
of which he afterwards receives, will be 
bound to account to the principal for ite 
amount. C..C. 2273, 2279.. Reeved vi 
Smith, 379. 

3. The owner of certain slaves on whom 
an execution had been levied, having refused 
to deliver them to the marshal, the latter sold 
them, announcing that the purchaser must 
assume the risk of finding them. In an ac- 
tion by the purchaser against the owner, to 
recover the slaves, with damages for their 
detention: Held. that no evidence havin 
been offered to. show that the owner ha 
been put in default before the institution of 
suit, she is responsible for their hire, as da- 
mages for her failure to deliver, only from 
the judicial. demand. Rideau.v. Bornet, 
409. 

See Loan, 4. 


QUO WARRANTO. 


1, The remedy by writ of quo warranto, 
authorized by the Code of Practice, is ‘not 
confined to cases of usurpation of office on- 
ye It is also the proper remedy in case of 
the usurpation of a franchise, as where it is 
alleged that a party claims, without authori- 





ty, to exercise the rights, duties and privi- 





leges of an a9 ‘Act of 17 Febraary, 
7805,°8. 22. °C. P. 789, 828, 867 to ©8712: 
Phe laws of thie State do not recognize the 
distinction between - mene io gag Mo 
usurpation known to the common law 
nolds v: Baldwin, 162. 

2. The provision of art. 870 of the Code 
of Practice that, when the court shall, on a 
writ.of quo warranto, declare the person 
against whom it was issued not qualified to 
fill the place of which he performs the du- 
ties, it ** shall direct the corporation to pro- 
ceed to a new appointment,” means only 
that such an order shall be made when a new 


appointment is necessary. Ibid. 


RECISION, ACTION OF. 
See Sauz, V. 


RECOGNITION. 
See Contracts, 1. Sauz, 30. 


RECORD. 
See Arreat, III. Evivence, 23, 28. 


REDHIBITORY ACTION. 
See Pieapine, 1. 


REGISTRY. 


One in possession of land purchased at a 
succession sale, whose title has been duly 
istered, cannot be affected by the fact 
that the sale to the deceased, made sous se- 
ing privé, by a party then in possession, was 
never registered. Per Curiam: The ob- 
ject of the registry law is to make apparent 
the ownership of property, and whenever 
such ownership appears on the public re- 
cords, by proper titles, that object is attain- 
ed; notice is thereby given, and no person 
ean be deceived. Stockton v. Briscoe, 249. 
Sée Huss. anp Wire, 6. Morrteage, 1, 
2,6,7, 8. Rent. Saxe, 2. 


REHEARING. 
See Apreat, 19. 


REMANDING CAUSE. 


See Apreat, 7; 15, 16, 17. Prescnrir- 
T1on, 5. 


RENT. 


The rent reserved in a contract of renie 
fonciére'is a perpetual charge imposed on, 
and inherent in, the property itself, which 
follows itinto whatever hands it may pass. 
CG. C. 2757, 2758, 2763. The recourse of 


: 


493 
rent, exists 
recorded 

him by art. 2762 of 


not be affected: by has tontating entechioipe 
to reinscribe, in "se office of recorder of 
mortgages, the contract by which the rent 
was reserved. Succ. Canonge, 209.) \" # 
Paescaiprion, 3.9 "9°" 

toe} 


sera eelaee pga te 


RES JUDICATA. 


See Jupement, 4. ¢ 
= 
RULE TO SHOW CAUSE. ~ ve 
Where the property of one against whan 
a judgment has been rendered appears to 
be subject to privileges or mortgages, enti- 
tled to a preference over the judgment ere- 
ditor, the latter may, by arule to show cause, 
as incidental to the proceeding had forthe. 
seagate od ooting the property, call upon 
those claiming such privileges or 
to show cause why they should wabeee 
The scizing. creditor cannot be required to 
resort to a direct action against persone held- 
ing such privileges or mortgages. Larthet 
v. Hogan, 330. 


SALE. 
I. Requisites of the Contract. 
1. A sale of moveables, unconditional Gf 


its face, not accompanied by pote oe 


as to third persons. C.C.1916 

ditors of the vendor may treat the sale as a 
nullity and seize the property under a f.. B be 
without resorting to an action to annul the 
sale. C.C.1917. Jorda v. Lewis, 59. 

2. Asale of aslave, accompanied bya ati. 
very, has effect, as to third persons, 
the date of its registry. Such a sale, unac 
companied by delivery, ae without dite" pal 
against third persons. C. 2417. Stevens 
v Wellin 72. 

3. The sale ofa thing belonging to afoth® 
er isnull. C.C.2427. Beaumon v. Tho- 
mas, 284. 

4. Plaintiff's husband conveyed to hera 
plantation, slaves, and moveables, appraised 
at acertainsum. The act recited that, it 
was made in order to replace an amount of 
paraphernal property converted by the hus- 
band to his own use, equal to about one-third 
of the estimated value of that conveyed to 
her; that the wife, propery for the amount of 
her paraphernal , the oldest mort- 
gage creditor of her usband, accepted 
with a end can of her mo ¥ 

the subsequent creditors’ 
ee husband: it being expreely stipulat 
that the conveyance should be regarded 
null, if its effect should be to ential ish 





the owner of the rent, upon the property 


rights as first mortgage creditor, 





i Soe hee: 
2 Biter 


between the amount of her para- 
cluim and the appraised value of 
rty, is detained by her to discharge 
‘other mortgages on the property. The 
clareSthat the wife thereby assumes 
6 administration of the property. A judg- 
tt creditor of the husband having seized 
portion of the gathered crops made on the 
plantation by the wife, she enjoined the ex- 
ecution: Held, that the contract was one of 
sale; that being between a husband and 
wife, and not included in any of the excep- 
tions mentioned in art. 2421 of the Civil 
Code; it is, as to third persons, absolutely 
Bull; that the stipulation by the wife in re- 
lation to'the amount to be applied to the dis- 
charge of the subsequent mortgages. wheth- 
er she be considered as having thereby bound 
herself personally to discharge them, to the 
aindont of the excess of the appraised value 
over her claim, as a part of the price, or not, 
cannot be separated from the rest of the 
Contract, and being illegal, vitiates the whole; 
thatif the wife be considered as having con- 
tracted'a sale and bound herself personally 
to discharge the mortgages as a part of the 
price, the stipulation is prohibited by art. 
2421 of Civil Code, which declares that a 
wife:cannot bind herself for her husband, nor 
conjointly with him, for debts contracted by 
him ‘before or during the marriage; that if 
considered as not having reliquished her 
mortgage nor bound herself personally, the 
ceatract: is illegal, as its effect would be to 
entitle her to receive the fruits and revenues 
of property of three times the value of her 
debt, and which would otherwise have been 
received by the husband as a fund for. the 
hyment of his creditors, while the whole 
ital of her claim would be reserved as an 
anterior incumbrance: and that the sale, be- 
ing absolutely null as to third persons, the 
property never ceased to be community pro- 
perty, and was liable to seizure by any cre- 
ditor of the husband, without resorting to a 
direct action to annul the sale. Spurlock v. 
Wainer, 301. 
6. An act of sale, made by a sheriff for 
> certain pews sold under an execution against 
» achurch corporation, which describes’ the 
> property as ‘the unsold pews of said Roman 
~~ Vatholic Church of St. P. » say ninety 
_ more or less,”’ can convey no title to the pur- 
er, on account of the vagueness and in- 
= jag of the description of the objects 
“sold. McGary v. Dunn, 338. 
\¢ 6s-A promise to purchase an immovable 
“orelave, not reduced to writing, und unac- 
ae by delivery, is void. C. C. 2255, 
5, 2437. Michel v. Dolliole, 459. 


See Hoss. ann Wire, 813. Luiticrous 
> Risat: Manparz, 5, 6, 9, 11... Parrt- 
SS sEnsuur. 5. 


> 





INDE 


Il, Warranty. 


7. The purchaser of a steamer, who alle- 
ges that he has been evicted by order of a 
court of competent jurisdiction for debts se- 
cured by lien and privilege contracted by his 
vendor previous to the sale, cannot claim 
restitution of the portion of the price 
paid by him, nor retain the balance, where 
he had at his disposal adequate proof to re+ 
pel the claims on which the alleged eviction 
was effected, but which was uot heard sole¢ 
ly becuuse the only judge present, who had 
authority to grantan injunction applied for 
by the purchaser, had been counsel for one 
of the parties and would not act on the aps 
plication, and where the vendor was nota 
party to the proceedings, nor notified of 
them. A vendor is not answernble, under 
his warranty, for a failure of justice result- 
ing from such’ an accident. C. C. 2494. 
Cockerell v. Smith, 1. 

8. Where the vendor is ignorant of the 
vices of the thing sold, he is only bound to 
restore the price, and reimburse the expen- 
ses occasioned by the sale and those incurred 
for the preservation of the thing. ° C. Cs 
2509. Funeral expenses, when the slave 
has died, and the costs of suit and fees of 
counsel employed in the redhibitory action 
instituted by the purchaser, are not inclad- 
ed among the charges to which the vendor 
is, in such cases, subjected. It is ouly where 
the vendor knows the vice of the thing sold 
and omits to declare it, that he is answera- 
ble in damages. C. C. 2523. Fuentes v: 
Caballero, 27. 

9. Where a judgment of the Supreme 
Court directs a judge of probates, in the 
settlement of the accounts of the curator of 
a succession, to allow the latter a credit on 
his account, on the day of his eviction from 
property sold to him by the deceased, foran 
amount awarded to him as damages for such 
eviction, ‘and to close the account and give 
judgment according to law,” but is silent as 
to interest, no interest can beallowed. The 
allowance of interest is not a necessary con- 
sequence of the entry of the credit at a par- 
ticular date. Succession of Durnford, 92. 

10. A vendor does not warrant against an 
apparent defect which might have been dis- 
covered by simple inspection, \unless it be 
shown that fraudulent means were used by 
him to conceal it at the time of the sale. °C. 
C. 2497,1841. Richardson v. Johnson, 389. 


See Eviprence, 20. 
Ill. Privilege of Vendor. 


11. Plaintiffs having sold certain merchan- 
dize to defendants for cash, on the failure of 
the latter te pay the price, commenced an 
action against them, within eight days from 
the date of the sale, to recover the price, 











. . ‘ Sod. oaehy 
with a privilege as vendors upon the proper- | art. 3194 of the Civil Code, can china pres 
ty or its proceeds. The property, which | ference on the price of the property only 
had been shipped. was sequestered. Acre-| while it remains in the possession of the 
ditor of the defendants, to whom bills of ex- | purchaser; and that, the transaction between 
change drawn upon the shipment had been | the defendants and intervenors having been 
sold, and to whom the bills of lading had | according to the usual course of trade, and 
been endorsed and delivered previously to | inother respects unimpeached, there mast 
the commencement of the action, interven- | be judgment for the latter. Ibid. 


ed. claiming the property. It was proved. | . het 
that the defendants were in bad credit at|{V- Rights and Obligations of Vendee. 
13. A purchaser of property entitled toa 


the time thatthe bills of exchange were sold 
to the intervenor, who tookthem in payment | deduction from the price, will net Jose his 
. oF a debt, paying the wreak right to such deduction, by failing to assert 
ye Pw og eqn Pp gece t ~ his claim at the time that an order of seizure 
of the debt Cue to him; that, according (0 | and sale is taken out by the vendor. Per 
the course of trade in the place where the | Curiam: The fact shes che abstained from 
nee a cmt cornea Sav | availing himself of the right in a former suit, 
on a particular shipment, accompanie Tid t lade hi imi 
the bills of lading, usually represent the|amgunt in another nection. C. C., 2268, 
price of the property sold, or the means of! McCrea v. Marshall, 29. 
re-imbursing the price to some party; and| 14, Where.a purchaser takes possession 
that the intervenor had reasonable grounds | of property, without making any objection 
to believe that the bills of lading received by | to the title on account of a mortgage exist- 
him were for property which defendants had | ing on it, or requiring that it should be rais- 
no right, at that time, to give in puyment for | ed, the existence of the mortgage will not 
a pre-existing debt, without violating the | authorize him to refuse to pay the price. 
rights of sone other person. _ Held, that, | He can demand nothing more than a bound 
under the circumstances, the privilege of the | of indemnity against future disturbance. GC, 
vendors must prevail aguinst the claims of | C, 2535. Jones v. Read, 200. 
the intervenor. Fetter v. Field, 80. 15. Legal interest is due from judicial de- 


12. Defeudants having purchased certain | mand on a claim for the price of a steamers 
merchandize in New Orleans, shipped it,| Yegtman v. Broadwell, 424. ; 


and consigned it to the intervenors in New | : . = 
York, on whom they drew for the amount of | See Eviprncr, 1. Execution or Jupe- 


] > 
the shipment. Subsequently to the deposit- | meNT, 3. Parment, 1. Preapine, ¢ 
V. Recision. 


ing of the billof lading in the post office di- | 

rected to the consignees in whose favor it 

was made, but before its receipt by the lat- | 16. Where in an action to recover the 
ter, and before the bills of exchange drawn | price of a slave, alleged to have died since 
upon the shipment had been accepted, plain- | the sale of an incurable disease which exist- 
tiffs, on the failure of defendants to pay the | ed at the time of the sale to the knowledge 
price,and within eight days from the day of | of the vendor, it is shown that from the time 
sale, commenced an uction for the purpose of | when the slave was taken seriously ill he 
asserting their privilege as vendors, and se- | grew gradually worse till his death, no ten- 
questered the property. The consignees | der of the slave need be alleged or proved. 
intervened, claiming the property. It was| Per Curiam: No tender could be made du- 
proved that the intervenors had paid the | ring his illness, and it became impossible af- 
bills drawn on the shipment, and that they |ter his death. Cottle v. Wilson, 4. 

were. not privy to the transactions be-| 17. Proof of an offer by the purchaser to 
tween the defendants and their vendors. | return a slave bought by him, and that the 
Held that, after shipment, the property | offer was rejected by the vendor, is sufficient 
was held by the carrier for the lawful | evidence of a tender to entitle him to recov- 
holder of the bill of lading; that, hy de- er ina redhibitory action. It is not neces- 
positing the bill of lading in the post office. | sary that the person of the slave should have 
defendants parted with all control over it, | been actually produced and tendered to thé 
and canuot be considered as having been in| vendor. Fuentes v. Caballero, 27. ; 





possession of the merchandize after that) 
event; that, whether the possession be held 
to have been in abeyance during the trans- 
mission of the bill of lading by mail, or the 
rights of the consignees on the receipt of the | 
bil of lading be considered as referring back 
tu the tine of depositing the Jetter, can make 
no difference as to the plaintiffs, who, under 





18. Where the vendor of a slave is aware, 
at the time of the sale, that the slave is ads 
dicted to thieving, and omits to declare it to 
the purchaser, the latter may rescind thé 
sale, and recover the price, with du mages, 
C. C. 2523. Musson v. Clayton, 122. ~7 

19. Where the purchaser of an inm 
ble is in possession under a conveyances 


a its face, in order to annul the sale 

, recourse must be had to a direct 

mn. The question of fraud cannot be in- 

; od into collaterally, in proceedings com- 

menced by seizure. But this rule does not 

pel to the sale of moveables. C. C. 2415. 
Hand v. Gas Company, 299. 

See Execution or Jupement, 9. Fravp, 

~ 2. [nsoxvency,7. Prescription, 11. 


VI. Judicial Sales. 


20. Where the formalities prescribed by 
law have been observed in the sale of prop- 
rty under execution, and nothing remains 
after paying the sueing creditor to discharge 
the ongponee mortgages existing on the 
property, the sheriff is bound to release such 
and the recorder of mortgages to 
erase them. C. P. 708. They have no 
discretion ; nor is it necessary that any or- 
der of court directing the erasure should 
be made contradictorily with the creditors 
whose mortgages are to be cancelled. Aliter, 
where the forms prescribed for forced alien- 
ations have not been complied with. Pas- 
sebon v. Prieur. 10. 
21. In consequence of a dispute as to the 
rson to whom the adjudication was made 
of property offered for sale at auction, the 
@actioneer offered it again for sale. The 
son to whom the first adjudication was 
de protested against the proceeding, but 
bid at the second sale, and a third person, 
not privy to sod = P eeyeihon on ae first 
, purchase © property. eld, 
hat by bidding at the second arg the first 
er deprived himself of the right to 
Stion’a purchase made by a bond fide bid- 
, to whom the property was fairly adju- 
dicated on the second exposure. C. C. 
1810, 1811, 1812. McMasters v. Atchafa- 
laya Railroad and Banking Co., 11. 
22. The purchaser at a judicial sale is 
bound for nothing beyond the price of the 
dj n, and the sheriff is bound, after 
ying the price as the law directs, to give 
4 a release from subsequent mortgages of 
4 keen tea In this respect there is 
_ we difference between general and special 
a ee C. P.708.  Theard v. Prieur, 
_ *23- Where the highest and last bid, made 
ata judicial sale, is insufficient to discharge 
ee ge existing on the property entitled 
preference over the claim of the judg- 


to: 
_ ment creditor, there can be no adjudication. 

— O.P2684.° Fernandez v. Bein, 32. 
24. One to whom a slave, advertised for 
-sele'as in a state of unconditional slavery, is 
‘at a judicial sale, cannot be com-, 


to comply with his bid, if it turn out 
the slave is a statu-liber. Ibid. 

‘The stat. of 10° March, 1834, for the 

‘assurance of the titles of purchasers 





at judicial sales, relates only to informalities 
in the decrees under which judicial sales are 
made, or in the proceedings connected with 
such sales. It extends only to matters of 
form, and does not operate on any matter 
dehors the proceedings. City Bank v. Wal- 
den, 46. 

26. Renal estate belonging to a succession 
was adjudicated, at a judicial sale, to a per- 
son, on account of his wife, who was sepa- 
rated in property, for a price, payable partly 
in cash, and partly in notes secured by mort- 
gage on the property. Subsequently, at the 
instance of the husband, the mortgagee took 
out an order of seizure and sale, and the 
property was adjudicated to him for a price 
much less than that for which it was sold on 
the first exposure. In an action by the ad- 
ministrator against the husband and wife, to 
recover a balance of the price due under the 
first sale: Held, that the husband, being 
cognizant of the first sale, of the vendor’s 
privilege, of the reservation of a mortgage 
by the terms of the adjudication, of his 
wife’s default, and having instigated the evic- 
tion by which the title was transferred to him 
at a price greatly below the original cost, 
and all the circumstances of the case show- 
ing a want of good faith on the part of the 
defendants, the second sale, under a prior 
and superior encumbrance, which, if to an 
innocent third person, would have divested 
the plaintiff of all right, cannot shield the 
property in the hands of the husband; and 
that judgment should be rendered against 
the wife, with a privilege on the property. 
Jones v. Read, 200. 

27. Where a legal mortgage exists in fa- 
vor of minors, on property of the tutor sold 
under execution, and the evidence shows 
that the tutor was insolvent and that judg- 
ments to a large amount had been obtained 
against him, the purchaser has such just rea- 
son to fear that a suit may be commenced 
against him in virtue of the general mort- 
gage, as will authorize him to retain enough 
of the price to pay off the mortgage, unless 
the sueingcreditor prefer to give him secari- 
ty against it. C. P. 679, 683,710... C.C. 
2535. Sauvinet v. Landreauz, 219. 

28. Where the holder of the legal title to 
certain lands acknowledges in a letter of at- 
torney, executed before a notary and recor- 
ded in the office of the parish judge, in 
which he authorizes their. sale, that the at- 
torney is a joint and. equal owner with him 
of the premises, and the share of the latter 
is sold under a a fa. and purchased by a 
third person, without notice of a private, un- 
recorded act, from which it appears that the 
attorney was still indebted to the. principal 
for the original price of the Jahd, the pur- » 
chaser under the fi. fa. will. acquire a good 
title ‘against the widow in community and. 





‘not take ‘advantage of any secret equities, 


- ed by him, but which was encumbered by 


the heirs of the princi The latter can- 
against one Who purchased upon the good 
faith of such a public written declaration. 
Richardson v. Hyams, 286. 


29. In action by the syndic of an insolvent 
to recover a tract of land claimed by a pur- 
chaser at a juticial sale, the plaintiff will not 
be concluded by the sheriff's deed and re- 
turn. He may show that the requisites of 
the law have not been complied-with, though | 
the defendant were an innocent purchaser, | 
for e sound price, without notice, and previ- 
ous to any suit to cancel the same. Per 
Curiam: No forced alienation will divest the 
title of the defendant in execution, unless 
the forms of law have been complied with. 
One who exhibits a judgment, execution, and | 
sheriff ’s deed, makes out only a primd facie 
title. Lawrence v. Young, 297. 


30. Where the rights of a purchaser of a| 
slave against her warrantor are sold under | 
execution, and purchased by the warrantor, 
and the original purchaser of the slave af- | 
terwards acquires the right to receive, and | 
actually receives, the amount for which the | 
right in warranty was sold, it will amount) 
to a voluntary execution and ratification of | 
the sheriff’s sale. Bornet v. Davis,°339. | 

31. Where a sheriff seizes, advertizes for | 
sale, and sells ‘‘all the right, title, and inte-| 
rest of the debtor in a lot of ground,” own- 





mortgages, it must be considered as a seiz- 
ure and sale of the property itself, and not 
of the contingent rights of the debtor to so 
much of the property as may remain after 
the mortgages are satisfied. T'rudeau v. 
Me Vicar, 426. 


32. No action can be maintained on a 
twelve-month’s bond given fur the price of 
property sold under execution, where the 
price did not exceed the amount of the 
mortgages existing on the property, entitled 
to a preference over the claim of the judg- 


mient creditor. C. P. 684. The sale is 
null; under such circumstances, no legal ad- 
judication could have been made. The fact 
of the purchaser’s being in actual and 
le possession, cannot render him lia- 
~ 3 aa ae was without consideration, 
and no disturbance was necessary to justi 
a refusal to pay it. Nor would the Hag 4 
the mortgages being simulated alter the case; 
though simulated, they form a part of the 
per for which the purchaser would have 
een bound to the owner, had the sale been 
legal. Ibid. 
33. Where a purchaser at a judicial sale 
of the propérty of minors, fails to pay the 
price, the latter may sue for a dissolution of 


, ony hive 
See’Contracts, t. Exxcurron of Jupe- 
ment. Morteace, 5. Quasi-Con- 
TRACTS, 3. ReeistTRy. SERVITUDE, 
Successions, 15. 


SEQUESTRATION. 


1. A sequestration may be obtained from 
the court of the first instance in the cases in 
which it is allowed by law, though the suit 
be pending, on appeal, ia. the Supreme 
Court.. C. P. 275, 276. McFarlane.y. 
Richardson, 12. 

2. Though the execution of an order of 
seizure and sale, taken oe inst certam 
slaves, have been enjoined, the 
may sequester the slaves, on showing, by his 
affidavit, probable cause to apprehend that 
defendants will remove the mortgaged 
perty beyond his reach. Patterson v- 
108. 

3. To entitle a plaintiff to sequester mort- 
gaged property, on the ground of his.ap- 
prehension that it. will be removed out “ 
the State before he can have the benefit, 
his mortgage, he must make oath to the facts 
which induce his apprehension. C, PB. 
275, § 6. Itis not sufficient to swear that 
he apprehends the removal. The stat. of 
20 March, 1839, s. 6, has not dispensed with 
this requisite of the Code of Practice. Bres 
v. Booth, 307. 

4. The gen in a sequestration bond 
must reside within the jurisdiction of the 
court which grants the writ. Where the 
surety is a non-resident, plaintiff cannot cure 
the defect by substituting afterwards a suffi- 
cient surety. Ibid. 


See Insotvency, 8. 


Suenirr, 1. 


SERVITUDE. 


1. The proprietor of a city lot, who utr. 
der the provisions of art. 671 of the Civil: 
Code, has built a part of his lateral wall on: 
an adjoining lot, can compel the owner of the, 
latter, who afterwards uses the. wall as @ 
common one, to contribute one-half of ite 
cost, only where the owner of the adjoining. 
lot was previously notified of his intention 
build, and an engecsneny was given to him: 
to contribute to cost of the wail, and to 
see that no useless expense was incurred in 
its erection, and that it was well built. C; 
C. 672. Where no such notice or opportu- 
nity hes been given, the owner of the ad-. 
joining will be bound to pay only» 
one-half of the value of the wall at the time 

| $ 





the sale. C. C, 2595, 2586, 2539. Joneé ¥. 
Crocker, 440. " = 
63 


he first makes use of it. C. C. 680. 

v. Hown, 140. 
2. Continuous servitudes only can be 

sidered as established, by the ; 

| which an owner has made of one part 





3. The administrator of a succession sold 
at auction two lots, with the buildings there- | 
on, described as having each thirty feet front, 
and as adjoining each other. One of the 

Sts, the building on which covered the whole 

ont, was further described as sold, “ with 
the brick house upon it, and other depend- 
encies.” The other lot, the building on 

ich covered but a portion of the front, 
ving a passage way, was described as sold 
“with the house and kitchen thereon.” 
Windows in the first house opened on this | 
ose i and there was no access to its yard, 
it through the house itself, or this passage. 
Both houses were dwellings. No mention 
‘Was made of any servitude, either in the ad- 
Yertisement of sale, or by the auctioneer. 





Phe tenements were purchased by different 
persons. Held, that the servitude of lights | 
and way being apparent, and necessary for 
the occupation and use of one of the dwel- | 
igs, the purchaser of the lot on which they | 
are established, must have known of their | 
@xistence, and is bound to take the lot sub- 
ct thereto. Aliter, were the purchaser 
ot of the servitudes, and they such as 
to render it probable that the purchaser 
would not have bought the property, had he 
‘Known of their existence. Ibid. 





SHERIFF. 


1. A sheriff of another State may sue to 
recover sequestered property fraudulently | 
taken out of his possession, and he will be 
entitled » recover the amount of the expen- 
Ses he has been compelled to incur in order 
torecoverit. Newman v. Wilson, 48. 
~~ 2. A private person cannot be appointed 
to act in the place of the sheriff during the 
trial of a case in which the latter is a party, 
On the ground of the absence of the coroner 
bin the parish. The stat. of 12 March, 
i233, relating only to the service of process, 
@oes not authorize such an appointment; and 
any judgment rendered on a trial conducted 
ra persow acting in the place of the she- 
riff under such an appointment, must be re- 
Yersed, if the illegality be objected. White- 


head v. Brigham, 317. 

_@» See Arrzat, 6. Pieapine, 10. 
Pexrs 
3 SLAVE. 

al The stat. of 13 February, 1816, impos- 
‘ing.a penalty on the owners of any steamer 
~er other vessel, for carrying any slave out of 
Tie State, without the consent of the master 
of such slave, does not require that his con- 
@ent shall bein writing. Such consent may 
‘be inferred froin circumstances. Spalding 





‘v, Taylor, 195. 


a another. C, ©: 763,, See Emancrratiox.  Leisr.-9; New 
° Boisblanc, 407. ‘ 


TriAu. Purapine, 14. Sark, 2, 6, 8, 


10, 


STATUTES, CITED, EXPOUND-" 


|See Corporations, 1, 3. 


I. 


1805, 
1838, 
1841, 


1805, 


1806, 
1810, 
1813, 
1814, 
1816, 
1817, 
1818, 
1819, 
1821, 
1824, 


1825, 


1826, 
1827, 


1828, 


—— 
’ 


1830, 
1331, 
1832, 
1833, 


1834, 


1836, 
1837 
1338, 


_ 


~ 
oO 
co 
2. © « 


eeppane 


D, &ce. 


INTERPRETA- 
TION, 2, 3, 5, 9. . 


Statutes of the United States. 


March 2. Land Claims. 288 
July 7. Steamers. 85 
August 19. Bankruptcy. 161; 365, 418 


Il. Statutes of the State. 
February 17. New Or- 
leans. 111, 162, 412 
June 7, s. 22. Slaves. 173 
March 24. Registry. 249 
January 8. Slaves. 173 
March 26, Registry. 365 
February 22,8. 1. Slaves. 173 
13. 195 
March 20. Inspection. 419 
February 20, s. 24. Insolvency. 42 
———————s. 38. ——-__ 21 
Inspection. 419 
. 419 
February 14, 8.2. Billsand Notes. 13 
April 7, ss. 15, 32. Bank of 
Louisiana. 
February 19. Acts under Pri- 
vate Signattre. 
March 29,8. 4. lnsolvency. 
—— 13. Bills and Notes. 13, 95, 
269, 369 
—— 20. Registry. 249 
— 17. 249 
—— 25,8.9. Code of Practice. 325 
—— 11. Tutorand Curator. 43, 236 
—— 25, 8.3. Codeof Practice. 23 
April 2. Divorce. 315 
February 9, s.4. New Orleans 
and Carollton Railroad. 128 
April 1, s. 24. Citizens Bank. . 119 
March 6. Steamers. * 85, 336, 372 
10. Judicial Sales. 46 
——, s. 5. New Orleans. lil 
March 8. 111, 162 
13, s. 3. Insolvency, &e. 21 
10, ss. 4,5, City Court of 
New Orleans. 180 
12. Service of Process. 317 
14, s. 4. Commercial Court. 179 
16. Bettingon Elections. 176 
18,8. 6. New Urleans, lil 
20, s. 6. Code of Practice. 307 
as te Thi 279 
—, 8.13, ———— 22, 435 
s. 20. 122 
s. 23. 117 
y Be 24, ee eee «48 


March 6. 





49 


325 
21 














1840, 


—— 20.8.7. New Orleans, 209 
23. 

1840, March 25. Slaves. 
——, —— 28. lmprisonment for 
26, 126, 382 
8 





162 
136 


Debt, 
— 9, Banks. 
February 10. Code of Practice. 
April 6, s. 1, Advertisements 
of Judicial Sales, &c. 
June l- Justicesof Peace in 
New Orleans. 
—— —. Justices of Peace in 
Jefferson. 


III. Statutes of Mississippi. 


1822, June 25. Assignment of Writ- 
ten Instruments. 274, 280 


IV. Statuie of Alabama. 
1828, 5.1. Bills and Notes. 


1842, 
1843, 


24% 


334 
1846, 


STEAMER. 


The statute of Louisiana of the 6 March, 
1834, requiring the captain, owners, or a- 
gents of steamers plying within this State, 
to cause the machinery of their boats to be 
examined by officers appointed under that 
law, ceased to have the force of law after the 
passage of the act of Congress of the 7 


July, 1838, providing for the better security | 
of the lives of passengers on vessels propell- | 
The exercise by Congress of 


ed by steam. 


at : > 
i fe ge for by art. 1005 of the Civil 
e. Suce. Ducloslange, 181. Car" 
3. An irregular succession is not necessa+. 
rily a vacant succession. Ibid. 


Ill. Executors, Adminisirators, and Cu 
rators. 


4. Where an administrator fails to give 
the security required by law, he may be re- 
moved on the petition of any one interested. 
Succession of De Flechier, 20. 

5. On the removal of an administrator 
the judge may, if it be necessary, appointa 
person to take charge of the effects of the 
succession, until another administrator can be 
appointed according to the forms prescribed 
by law. Ibid. 

6. The curator of a succession may sue 
the surety of a former curator, for any 
amount due to the succession by his prinei- 
| pal; and where the surety is dead, the pro- 
| ceeding may be by opposition to the homolo- 
| gation of an account preseoted by his admi- 
|nistor. C. P. 111. C.C. 1119. Sucees- 
pees of Johnston, 75. 

7. Where an administrator claims to be 
allowed commissions upon debts due the es- 
| tate from which nothing has been collected, 
| it is for him to show that the debts were such 
as to entitle him to acommission upon their 
amount, and that he made unavailing efforts 
|to collect them. Ibid. 

8. Where in an action by a curator against 
the surety ofa former curator for an amount 





the power conferred on it by the constitutign | due to the succession by his principal, the 
of the United States, to legislate on the sub- | plaintiffhas proved the obligation of the prin- 
ject, rendered the State law inoperative. | cipal and the amount of funds of the sue- 
Ca'dwell v. St. Louis Perpetual Insuranee | cession received by him, the burden of 


Company, 85. 

See Evipence, 30. Insurancr, 4, 
Leasr, 9. New Traut. Orrences, &c. 
1, 4, 5,6,7. Puraprne, 4,14: Pare- 
SCRIPTION, 10. Sare,15. Suave. 


SUCCESSIONS. 
I. Jurisdiction in matters of Succession. 


1, Partitions of succession property in 
which a minor is interested, can only be 
made by the court in which the succession 
was opened. C. P. 924 § 14, 1020, 1022. 
Ex parte Stockman, 228. 


See Courts, 10. 


Il. Irregular Successions. | 


2. Irregular successions must be adminis- 
tered like other successions. They may be 
accepted, either with the benefit of invento- 
ry; in which case they must be administer- 
ed as other successionsaccepted ip that man- 
ner, or. purely and simply, when no adminis- 
tration is necessary, unless on the contin- 


5. | 


| showing that the funds have been I®gally dis- 
| tributed devolves upon the surety. Ibid. 
9. It is no defence to an action aginst the 
| surety ofacurator. sued for funds of the es~ 
tate received by his principal ard not ac- 
counted for, that the debts due by the suc- 
cession have been extinguished by prescrip- 
tion. Such extinction enures to the bene- 
fit of the succession, and not to that of the 
‘curator or hissurety. bid. 

10. An admission of the correctness of 
| certain charges in the account of an execu- 
tor, deliberately made, after an examination 
of the account by one of the heirs of the 
deceased who had peculiar means of know- 
ledge, while the account of the executor was 
before arbitrators, will be conclusive against 
the heir on a subsequent opposition to the 
account. Succession of Ross, 129. 

11. Where an executor is a legatee of the 
deceased, he will not be entitled to commis 

| sions onthe property administered by him, 
| unless the testator has formully declared his 
|intention that he should have the legacy 
‘id and above his commissions. C. C. 1679 

id. ys 








a received by them to the pa 
ie Bf the debts, unless it be shown that 


—— 


ear is suffered to elupse 

any expense occasion- 

the delay, will be charged to the exe- 

- Wutor personally. Goodbear v. Gary, 240. 

Covers, 2,°3.° Eyrpencr. 9, 22. 
. Pxrgapine, 12.. Infra, 15. 


IV. Claims against Successions. 


14. Arts. 988, 989, of the Code of Prac- 
tice, cannot be considered ‘ns binding suc- 
feessions to pay interest, where, from the 
mature of the debt, nointerest is due. They 
5 successions on the footing of ordinary 

asto interest, by declaring that the 
payment of interest when due, shall not be 
affected by the fact of the estate being un- 
der administration, and dispense the 
hecessity of a judicial demand. Succ. 
Durnford, 92. 

15. Where a slave belonging to a succes- 
Bion is convicted in a prosecution on a crimi- 
nal charge, and the judgment orders the 
costs to be paid by the owner, the corts are 
wdebt due by the euccession, and must be 

ented to the executor for payment in due 
course of administration, with the privilege 
established in favor of !aw charges. No fi. 


Ja. can be. legally issued from the court of 
isdiction by which the judgment 
was rendered. Should a fi. fa. be issued 


and the slave be sold under it, the sale will 
be null; nor can it be rendered valid by the 
fact of the execuior’s making no objection 
to the proceeding, and receiving the surplus 

- of the price after payment of such law 
. An executor cannot give validity 
to a*vale of the property of a succession, 
made without observing the forms of law. 
Bertin v. Phillips, 173. 

16. No action can be maintained by the 
¢reditors against the legatees of a succes- 
sion, to compel them to contribute out of the 
ent 

e ef- 

| fects of the succession, undisposed of by the 

deceased, are insufficient to discharge them. 

Doriocourt v Jacobs, 214. 

See Evivence, 32. 
Prescription, 4. 


V. Heirs. 


12. Heirs of age who -ccept a succession 
purely and simp'y, may take possession of | Mouton v. Noble, 192. 


PARTNERSHIP, 3.! 


‘it, pay ite debt, and divide it among them- 
selves, without the appointment of an ad- 
ministrator, or the intervention of the Court 
of Probates. The creditors may require an 
inventory and security from the heirs who 
have thus accepted, in the manner provided 
for by art. 1005 of the Civil Code, and, on 
the failure to farnish such security, may re- 
tquire that an administrator be appointed. 
Succ. Ducloslange, 181. 

18. Art. 1264 of the Civil Code, which, for 
the purpose of making a partition among the 
heirs, authorizes the reduction into cash of 
the proceeds of the sale of succession pro- 
perty sold on a credit, by deducting ten per 
cent a year for the period of such credit, ap- 
plies only where one or more of the heirs 
demand a sale for cash, for their portions, 
while the others, for their shares, require 
the property to be sold on credit. But where 
the property of a succession, with the as- 
sent of all concerned, has been sold on a 
credit, not more than five per cent a year can 
be deducted, for the period of such credit, 
for the purpose of reducing the amount to 
cash, in order to effect a settlement with the 
creditors and heirs of the deceased. Succ. 
Canonge, 212. 

19. Where a succession is not in debt, 
the tutrix of the minor heirs may receive 
the proceeds of a probate sale of its effects, 
or authorize any other person to receive 
them for her; and a payment made by a 
purchaser to a person so authorized, will re- 
lease him. Martin v. Dupré, 239. 


See Huss. anp Wire, 7, 17. INTERPRE- 
TATION, 1. Supra, 10. 


SUMMARY PROCEEDINGS. 


See Lease, 3. Pueapine, 10. Rove to 


Suow Cause. 


SURETY. 


1. Contracts of suretyship must be con- 
strued strictly. The law favors the surety. 
Canal and Banking Company v. Hagan, 62. 

2. Suretyship cannot be presumed. C. 
C. 3008. Nor does it ‘.oply 2 mortgage on 
the property of the surety. Ibid. 

3. Where goods have been sold by an auc- 
tioneer for cash, and the owner acce,is from 
the latter his notes for tho proceeds payxble 
at certain periods efter date, with + the 
consent of the sureties in the aucticneer’s 
bond, they will be discharged, though there 
was no procf of any consideration for ac- 
cepting th notes, or allowing the time 
grantec ‘o the principal. C. C. 3032. The 
acceptance of the notes is an agreameni to 
wait till their matuzity, binding on the credi- 
tor. A sufficient consideration will be pre- 
sumed from the conduct of the parties. 











4: Any agreement to’ give time to the 


principal debtor; by which the creditor pre- 
cludes himself from the right of sueing him, 
to the prejudice of the other parties to the 
contract, whether with or without conside- 
ration, will discharge the surety who has not 
assented to it. It is not necessary that the 
assent of the surety should be express ; but 
the facts from which it may be implied must 
be such as to exclude every other hypothe- 

sis. Adlé v. Metoyer, 254. 

See Arreat, IV. Brits oF Excnaner, 
&c., 3, 4, 6, 8 Conrracts, 1. Se- 
QuesTRaTion, 4. SucceEssions, 4, 6, 
8, 9, 17. 


TAX. 


Execution or Jupe- 
New Orzeans, 1, 2, 7. 


See Courts, 4. 
MENT, 10, 11. 
PRIVILEGE. 





-erea Saw olen: TENDER.» - Asie Ss 
See Saxe, 16, 17. 
TESTAMENT. 

See Donation, 1, 2; 4, 5. 


TEXAS, CONSTITUTION OF: | ® 
See InreRPrETATiON, 8. ' 


Wau 


TRUST. 
See AssIGNMENT. 


TOTOR. 
See Minor. Morreaee, 6, 7, 8. 


WARRANTY. 
See Sate, II. 


END OF VOLUME. 





ERRATA. 


line 21 from top, after agreements insert not in writing. 

— 25 » for administration substitute administrator. 

— 2 . for 1274 substitute 1264. 

—— 18 from bottom, for charge substitute change. 

— 20 » Bullard should be mentioned as appearing for the 
defendants. 

—— 23 from bottom, for 9th June substitute 25th June. 


— 30 . for Slidell 6“ 
— il . for 3502 o6 
bottom line, for occurrences “ 
line 6 from top, for August “ 


King. 
3505. 
occurrence. 


March. 








